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IN  MEMORIAM. 

John  B.  Barnes. 


At  the  session  of  the  Supreme  Court  of  the  State  of 
Nebraska,  June  6,  1921,  there  being  present  Honorable 
Andrew  M.  Morrissey,  Chief  Justice,  Honorable  Charles 
B.  Letton,  Honorable  William  B.  Rose,  Honorable  James 
B.  Dean,  Honorable  Chester  H.  Aldrich,  Honorable 
George  A.  Day,  and  Honorable  Leonard  A.  Flansburg, 
Associate  Justices,  the  following  proceedings  were  had : 

May  it  Please  the  Court  : 

Your  committee  appointed  to  present  appropriate  reso- 
lutions commemorative  of  the  life  and  services  of  the  late 
John  B.  Barnes  beg  to  report  as  follows : 

John  B.  Barnes  was  born  on  a  farm  in  Ashtabula  county, 
Ohio,  in  1846.  At  the  age  of  18  years  he  enlisted  as  a  pri- 
vate in  Battery  E,  «First  Ohio  Light  Artillery,  and  there- 
after until  the  close  of  the  Civil  War,  and  until  mustered 
out  in.  July,  1865,  engaged  in  active  service  with  his  com- 
pany. Judge  Barnes  came  west  in  1870,  settling  first  at 
Fredericksburg,  Iowa,  and  in  June,  1871,  located  near 
Ponca,  Nebraska,  on  a  homestead.  He  married  Miss  Ida 
Hannant  of  Butler  county,  Iowa.  Afte:'  coming  to  Ne- 
braska he  taught  school  for  a  time  and  studied  law,  was 
admitted  to  the  bar,  and  immediately  entered  on  the  prac- 
tice of  his  profession.  He  was  elected  district  attorney  of 
the  Third  district  in  1876,  and  served  until  he  was  ap- 
pointed judge  of  that  district  in  1877,  in  which  capacity 
he  served  for  six  years.  In  1888  he  located  in  Norfolk, 
Nebraska,  where  he  remained  in  the  practice  of  his  pro- 
fession until  January  1,  1902,  when  he  was  appointed  su- 
preme court  commissioner,  in  which  capacity  he  served 
until  elected  one  of  the  judges  in  1905.  He  sei-ved  two 
full  terms  as  a  judge  of  this  court.  Later  he  was  assist- 
ant in  the  oflSce  of  attorney  general.  Judge  Barnes  died 
in  Lincoln,  January  14,  1921,  survived  by  a  wife  and  two 
sons. 
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Intensely  patriotic  as  a  citizen,  industrious  and  pains- 
taking in  every  vocation  he  entered,  frank,  open,  kindly, 
and  courageous  at  all  times,  generous  to  a  fault,  devoid  of 
malice  and  ready  to  forgive,  he  passed  through  the  pioneer 
days  of  Nebraska,  and  came  to  this  high  court  at  the  ze- 
nith of  his  splendid  physical  and  mental  powers.  On  this 
bench,  as  on  the  district  bench,  his  varied  experience  in 
life,  his  studious  and  industrious  habits,  his  logical  turn 
of  mind,  his  sympathy,  coupled  with  inflexible  integrity, 
and  a  genius  for  the  disposition  of  work  that  came  to  his 
hands,  made  him  a  just  and  learned  judge,  helpful  to  his 
associates,  and  a  valuable  servant  of  the  commonwealth. 
In  private  life  his  counsel  was  ever  sought,  first  by  his 
neighbors  and  later  by  his  clients,  and  his  desire  was  ever 
that  he  should  assist  those  neighbors  and  clients,  rather 
than  that  out  of  their  misfortunes  he  should  amass  a  for- 
tune. His  life  was  a  blessing,  and  his  memory  shall  ever 
be  an  unfailing  joy  to  his  family,  comrades,  associates,  and 
to  the  people  of  this  great  state.  The  sudden  removal  of 
such  a  man  from  the  commonwealth  in  which  he  for  many 
years  held  high  and  responsible  positions  leaves  a  va- 
cancy and  casts  a  shadow,  which  is  deeply  felt  by  all,  and 
his  death  will  prove  a  grievous  loss  to  the  state. 

Therefore,  Be  It  Resolved,  that  in  the  death  of  John 
B.  Barnes,  the  bar  of  this  state  has  lost  an  active,  able,  and 
upright  member,  and  the  commonwealth  a  loyal,  devoted 
and  useful  judge  and  citizen. 

Be  It  Further  Resolved,  that  these  resolutions  be 
spread  upon  the  records  of  the  court,  and  that  a  copy  be 
transmitted  by  the  clerk,  under  the  seal  of  the  court,  to  the 
widow  and  family  of  our  departed  brother. 

Respectfully  submitted, 

M.  D.  Tyler. 

Jacob.  Fawcett. 

Clarence  A.  Davls. 

Jesse  L.  Root. 

William  V.  Allen. 
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JuDOB  William  V.  Allbn  : ' 

Mat  it  Please  the  Coubt  :  John  Beaumont  Barnes  was 
born  in  East  Trumbull,  Ohio,  August  26,  1846.  He  was 
educated  in  the  common  schools  and  at  Grand  Biyer  In- 
stitute in  that  state,  and  was  a  private  in  Battery  E,  First 
Ohio  Light  Artillery  in  the  Civil  War.  He  was  admitted 
to  the  bar  in  1872,  and  was  married  to  Ida  Frances  Han- 
nant  at  Ponca,  Nebraska,  in  1874.  He  was  district  at- 
torney of  the  sixth  judicial  district  from  1875  to  1879,  and 
judge  of  the  sixth  judicial  district  from  1879  to  1883. 
He  was  a  commissioner  of  this  court  from  1902  to  1904, 
and  a  justice  from  January  1,  1904,  to  his  reelection  in 
1909.  For  a  time  he  was  ex  officio  chief  justice,  and  he 
died  January  14,  1921. 

I  first  met  him  at  Fredericksburg,  an  interior  Iowa  vil- 
lage, in  the  winter  of  1867.  We  were  young  men  fresh 
from  the  Civil  War.  It  was  after  he  came  to  the  bar  of 
the  county  of  my  residence  in  1888  that  I  became  better 
acquainted  with  him.  I  found  him  to  be  an  intelligent 
gentleman  of  pleasing  address,  easily  approached,  and 
companionable.  It  was  then  that  I  first  met  him  in  a  pro- 
fessional way,  and,  until  I  was  elevated  to  the  bench  in 
1892,  we  were  opposing  counsel  in  many  cases,  and,  while 
there  was  sharp  rivalry,  our  relations  were  pleasant.  He 
practiced  before  me  in  1892  and  until  I  was  sent  to  the 
United  States  senate,  and  again  in  1899  until  I  was  re- 
turned to  the  senate,  and  our  friendship  was  never  marred 
nor  broken. 

He  lived  and  was  active  in  the  most  important  period 
of  the  world's  history.  The  life  of  our  dead  friend  was 
typical  of  the  lives  of  thousands  of  other  American  boys 
of  humble  birth,  who,  by  energy  and  persistence,  arose 
from  obscurity  to  popularity  and  power.  It  has  been  given 
to  few  men  to  participate  more  actively  than  he  in  the  de- 
velopment of  the  state.  As  husband  and  father,  soldier 
and  citizen^  jurist  and  judge,  he  performed  his  full  duty, 
and. he  did  much  in  shaping  and  molding  the  policies  of 
the  state.    His  domestic  life  was  tranquil,  and  he  peace- 
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fully  passed  away,  leaving  his  wife  and  two  sons  to  mourn 
his  loss;  one  son  haying  preceded  him  to  eternity.  He 
was  a  careful  and  painstaking  judge  and  a  jurist  of  un- 
doubted merit.  He  was  familiar  with  the  legislative  and 
judicial  history  of  the  state  and  was  well  grounded  in  the 
elementary  principles  of  jurisprudence.  I  am  not  suf- 
ficiently informed  of  his  habits  of  study  to  know  whether 
h^  explored  the  field  of  abstract  science  or  was  devoted  to 
belles  lettres,  or  familiar  with  the  great  epochs  of  his- 
tory. 

It  is  difficult  to  speak  in  befitting  terms  and  in  adequate 
language  of  one  who  was  lately  of  our  number.  I  am 
assured  that  he  held  to  the  Christian  faith, — that  life  is 
but  a  transition  state  and  the  grave,  instead  of  being  a  wall, 
is  a  door  opening  into  a  future  and  more  delightful  world. 
Since  the  introduction  of  the  Christian  era  and  the  ex- 
tinction of  paganism  and  pagan  philosophy,  men  have  be- 
lieved in  a  future  existence  and  the  hope  of  salvation  has 
been  universal.  "I  am  the  resurrection  and  the  life:  He 
that  believeth  in  me,  though  he  were  dead,  yet  shall  he 
live :  And  whosoever  liveth  and  believeth  in  me  shall  never 
die,'-'  says  Christ.  If  life  is  to  end  here  and  is  a  mere  span 
of  the  hand  on  the  dial-plate  of  time,  and  labor  and  sorrow 
are  to  count  for  nothing,  if  death  is  to  end  all  and  the  grave 
is  the  final  resting  place,  man's  struggle  is  of  no  avail. 
But  we  have  the  Divine  promise  of  the  resurrection  and 
the  life  to  come,  and  that  the  natural  body  is  to  be  super- 
seded by  a  spiritual  body,  and  these  promises  are  definite 
and  specific: 

"Behold,'^  it  is  said,  "I  show  you  a  mystery :  We  shall 
not  all  sleep,  but  we  shall  all  be  changed:  In  a  moment, 
in  the  twinkling  of  an  eye,  at  the  last  trump:  For  the 
trumpet  shall  sound,  and  the  dead  shall  be  raised  incor- 
ruptible, and  we  shall  be  changed.  For  this  corruptible 
must  put  on  incorruption,  and  this  mortal  must  put  on 
immortality.  So  when  this  corruptible  shall  have  put  on 
incorruption,  and  this  mortal  shall  have  put  on  immortal- 
ity, then  shall  be  brought  to  pass  the  saying  that  is  writ- 
ten. Death  is  swallowed  up  in  victory.  0  death,  where  is 
thy  sting?    O  grave,  where  is  thy  victory?" 


105  Neb.]  IN  MEMORIAM  xi 

And  when  we,  too,  shall  pass  away,  our  homes  will  Is^e 
among  the  heavens ;  *'the  problems  that  our  burdened  souls 
have  studied  so  despairingly  shall  be  happily  solved;  and 
we  may  even  become  participators  in  the  knowledge  and 
power  of  Him 

Whose  power  o'er  moving  worlds  presides. 
Whose  voice  created  and  whose  wisdom  guides. 
To  thi^  felicity  the  friend  we  now  with  tenderness  re- 
member has  already  advanced.  We  would  not,  if  we  could, 
bring  him  back  to  earth,  slowly  and  painfully  to  die  again. 
We  wait,  reverently  and  hopefully,  for  the  summons  to  us 
to  join  him  in  some  star  that  is  shining,  from  eternity  to 
eternity,  with  unfading  luster  in  God's  illimitable  Avilder- 
ness  of  worlds."  Requiescat  in  pace. 

Honorable  M.  D.  Tyler: 

May  it  Please  the  Court:  I  cannot  permit  this  occa- 
sion to  pass  without  paying  a  personal  tribute  to  the  mem- 
ory, character,  and  services  of  Judge  Barnes,  by  bringing, 
as  it  were,  my  robin's  leaf  to  deck  the  hearse  of  him  who 
in  this  life  wrought  so  honorably  and  so  well. 

I  knew  Judge  Barnes  well,  even  intimately,  for  more 
than  thirty  years.  I  came  to  this  state  a  stranger  in  1888 
and  Judge  Barnes  was  the  first  person  with  whom  I  be- 
came acquainted  after  arriving  here.  He  generously  per- 
mitted me  to  occupy  a  desk  in  his  office  until  the  begin- 
ning of  the  year  1890,  when  we  formed  a  partnership  in 
the  practice  of  law,  which  continued  until  the  year  1902, 
when  he  became  a  supreme  court  commissioner.  Our  re- 
lations, both  personal  and  in  a  business  way,  were  always 
most  pleasant  and  agreeable,  and,  to  me  at  least,  most  help- 
ful. His  death,  therefore,  comes  to  me  as  a  great  per- 
sonal loss. 

Judge  Barnes  was  in  many  ways  a  remarkable  man. 
He  had  a  mind  of  great  power  and  clearness.  He  pos- 
sessed, to  a  degree  vouchsafed  to  but  few,  the  faculty  of 
taking  a  complicated  state  of  facts  involved  in  a  lawsuit 
and  arriving  quickly  and  accurately  at  the  real,  deciding 
issues  involved  therein.  This  faculty  was  of  great  as- 
sistance to  him,  not  only  as  a  lawyer  at  the  bar,  but  also 
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as  a  judge  on  the  bench.  He  was  strongly  partisan,  but 
never  contentious.  I  never  knew  him  to  take  part  in  a 
political  argument.  He  was  jealous  of  his  own  opinions, 
yet  always  tolerant  of  the  opinions  of  others.  One  beau- 
tiful trait  of  his  character  was  exhibited  in  this,  that  he 
never  spoke  ill  of  any  one.  He  seemed  able  always  to  find 
something  good  to  say  of  every  one.  Although  he  loved 
and  was  exceedingly  proud  of  his  profession,  he  cared  lit- 
tle for  its  emoluments.  He  was  absolutely  without  ac- 
quisitiveness. Being  happiest  when  doing  good  for  others, 
he  would  go  on  foot  and  out  of  his  way  to  help  those  in 
need. 

Of  Judge  Barnes  it  can  truthfully  be  said  that  he  was 
a  splendid  lawyer  and  an  upright  judge,  and  that  he  was 
a  man,  taken  all  in  all,  whose  like  we  shall  not  soon  see 
again. 

Chief  Justice  Andrew  M.  Mqrrissey  : 

Realizing  that  our  committee,  so  far  as  human  minds 
are  given  to  do,  have  correctly  portrayed  the  life  and  char- 
acter, of  our  late  associate,  I  am  content  to  let  the  record 
stand  as  they  have'  written  it.  However,  I  cannot  let  the 
occasion  go  by  without  a  personal  word  to  the  memory  of 
one  I  loved  so  well.  It  is  often  said  of  some  striking  char- 
acter that  he  is  typical  of  this,  or  typical  of  that;  but  as 
I  live  and  work  again,  in  memory,  with  Judge  Barnes,  I 
see  in  him  the  typical  American — big  and  active  of  body, 
keen  and  alert  of  intellect,  courageous  in  battle,  wise  in 
council,  loyal  to  his  ideals,  and  devoted  to  his  family  and 
friends.  As  a  judge  all  persons  were  alike  to  him,  and 
in  his  judgments  "Equality  Before  The  Law"  was  a  living, 
breathing  idealism.  He  did  what  his  conscience  told  him 
it  was  right  to  do  and  never  stopped  to  count  the  cost. 

As  a  mark  of  respect  to  his  memory  the  resolutions  pre- 
sented and  the  addresses  delivered  will  be  spread  upon  the 
journal  and  printed  in  the  reports. 


During  the  period  covered  by  these  reports,  in  addition 
to  the  cases  reported  in  this  volume,  there  were  5  cases 
affirmed  by  the  court  without  opinion,  and  61  cases  dis- 
posed of  by  the  supreme  court  commission. 
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JANUARY  TERM,  1920. 


In  be  Estate  of  Isaac  B.  Robinson. 

Edwabd  E.  Gustin,  appellant,  v.  Estate  of  Isaac  B.  Rob- 
inson, APPELLEE. 

Filed  July  14,  1920.    No.  21006. 

« 

Vendor  and  Purchaser:  Abatement  in  Price.  When  a  vendor  sells 
real  estate  that  Is  described  In  gross  for  a  gross  sum  and  the 
property  Is  subsequently  discovered  to  be  slightly  less  in  quantity 
than  that  described  in  the  deed,  the  purchaser  Is  not  entitled  to  an 
abatement  in  the  purchase  price  unless  it  appears  that  fraud- 
ulent representations  were  made  by  the  vendor  as  to  quantity  that 
Induced  the  vendee  to  purchase. 

a 

Appeal  from  the  district  court  for  Lancaster  county: 
WiLLARD  E.  Stewart,  Judge.    Affirmed. 

Lincoln  Frost,  for  appellant. 

R,  H.  Hagelin,  contra. 

Dean,  J. 

Plaintiff  sued  to  recover  $1,000  from  the  estate  of 
Isaac  B.  Robinson,  deceased,  ''on  account  of  the  breach 
of  covenants"  in  a  deed  executed  August  27,  1915,  as 
alleged,  wherein  Robinson  was  grantor  and  plaintiff  was 
grantee.  The  estate  recovered  a  verdict  and  judgment 
and  plaintiff  appealed, 

(1) 
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The  controversy  grew  out  of  an  exchange  of  real  es- 
tate between  plaintiff  and  Mr.  Robinson,  each  party  de- 
livering to  the  other  warranty  deeds  in  the  usual  form. 
Plaintiff  owned  a  house  and  lot  valued  at  $4,200  that  was 
mortgaged  for  $1,700.  Mr.  Robinson  owned  a  two-story 
brick  building,  about  70  or  80  feet  in  length,  at  816  0 
street,  valued  at  $10,000  that  was  mortgaged  for  $5,500. 
Under  the  exchange  agreement,  as  part  payment,  plain- 
tiff assumed  payment  of  the  $5,500  mortgage  on  the  0 
street  property  and  also  gave  Mr.  Robinson  a  mortgage 
thereon  for  $2,000.  A  deed  to  the  house  and  lot  owned 
by  plaintiff,  in  which  his  equity  was  valued  at  $2,500, 
was  also  conveyed  by  deed  to  Mr.  Robinson.  The  value 
of  the  respective  properties,  for  the  purpose  of  the  trade, 
seems  to  have  been  agreed  on  between  the  parties.  The 
Robinson  deed  merely  described  the  property  as  lot  20, 
block  44,  original  city  of  Lincoln,  the  deed  also  contain- 
ing this  recital:  **And  we  do  hereby  covenant  with  the 
said  grantee  and  with  his  heirs  and  assigns  that  we  (are) 
lawfully  seised  of  said  premises.-'  INIr.  Robinson  in  his 
deed  of  course  expressly  excepted  liability  to  plaintit 
in  respect  of  the  $5,500  mortgage.  The  recorded  plat 
of  the  "original  City  of  Lincoln"  describes  the  Robinson 
lot  as  being  25  feet  wide  and  142  feet  deep.  The  actual 
width  is  24  feet  and  3  inches,  and  plaintiff  contends 
that  because  of  this  deficiency  he  was  damaged  in  the 
trade  in  the  sum  of  $1,000.    Hence  this  suit. 

Plaintiff  has  lived  in  Lincoln  since  1880,  and  for 
about  10  years  before  Mr.  Robinson  died  he  knew  him  in 
a  business  way.  He  testified  that  for  25  years  he  has 
known  the  Hoppe  three-story  brick  building  that  stands 
on  0  street  immediately  east  of  the  Robinson  property; 
that  9  inches  of  the  west  wall  of  the  Hoppe  building 
stands  on  the  east  margin  of  the  Robinson  lot;  that  he 
did  not  find  it  out  until  about  2V2  vears  after  he  traded 
properties  with  Robinson;  that  the  Robinson  building 
is  "properly  on  the  west  line,     *     *     *     the  25-foot  lino 
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running  9  inches  into  the  wall,  into  the  building  belonging 
to  Mr.  Iloppe."  Plaintiff  also  testified  that  he  owned 
four  lots  in  block  44  fronting  on  P  street ;  that  Mr.  Rob- 
inson occupied  his  own  building  on  0  street  for  approxi- 
mately 10  years,  both  being  in  business  in  the  same  block 
during  that  time;  that  their  respective  properties  joined, 
or  nearly  so,  in  the  rear  at  or  about  the  **east  and  west" 
center  line  of  the  block;  that  he  examined  the  building 
before  the  trade  was  made.  There  is  evidence  in  the 
record  tending  to  prove  that  plaintiflf  paid  interest  on 
the  mortgage  to  the  Robinson  estate  after  he  discovered 
the  shortage  that  he  now  complains  of. 

Among  other  assignments  of  alleged  error  counsel  ar- 
gues that  the  court  erred  in  not  instructing  the  jury  to 
find  for  plaintiff  on  the  ground  **that  there  had  been  a 
breach  of  the  covenant  of  seisin"  and  that  the  only  ques- 
tion for  the  jury  was  **to  determine  the  amount  of  dam- 
ages.'* From  the  record  before  us,  and  in  view  of  the 
law^  applicable  thereto,  it  seems  that  the  court  did  not 
err  in  the  premises  and  that  the  judgment  must  there- 
fore be  aflBrmed.  There  is  no  charge  of  fraud  or  mis- 
representation on  the  part  of  the  vendor,  nor  is  there 
anything  from  which  fraud  can  be  implied.  There  is  noth- 
ing to  show  that  the  transaction  was  other  than  an  e:^- 
ehange  or  sale  in  gross  for  a  gross  sum.  It  appears  that 
Mr.  Gustin  was  well  acquainted  with  the  Robinson 
property  and  was  aware  of  the  erection  of  the  Hoi)pe 
building,  that  encroached  on  its  east  line,  for  more 
than  25  years  before  the  trade  was  made.  He  ex- 
amined the  Robinson  property  and  doubtless  his  knowl- 
edge or  lack  of  -knowledge  of  its  dimensions  just  as  it 
stood  equaled  that  of  the  vendor.  There  is  nothing  to 
show  that  the  vendor  or  the  vendee  were  advised  or 
had  any  knowledge  in  respect  of  the  actual  width  of  the 
lot  and  building.  Nor  does  it  at  all  appear  that  any  mis- 
representations were  made  to  plaintiff  that  induced  him 
to  make  the  trade. 
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Morris  Canal  Co.  v.  Emmett,  9  Paige  (N.  Y.)*  168,  37 
Am.  Dec.  388,  involved  an  application  of  the  same  prin- 
ciple of  law  that  we  are  considering  here.  There  the 
court  said :  *  *  The  sale  to  Enmiett  was  cleariy  a  sale  per 
aversionem,  as  it  was  called  in  the  Roman  law ;  that  is, 
for  a  gross  sum  to  be  paid  for  the  whole  premises,  and 
not  at  a  specified  price  by  the  foot  or  acre.  In  such  sales 
the  purchaser  is  entitled  to  the  quantity  contained  within 
the  designated  boundaries  of  the  grant,  be  it  more  or 
less,  without  reference  to  quantity  or  measure  of  the 
premises  which  is  mentioned  in  the  contract  or  convey- 
ance. And  where  there  has  been  no  fraud  or  misrepresen- 
tation he  is  neither  liable  for  a  surplus,  nor  entitled  to  a 
deduction  on  account  of  any  deficiency,  in  the  quantity  or 
measure  of  the  premises  mentioned  in  the  contract  or 
deed.  Mann  v.  Pearson,  2  Johns.  (N.  Y.)  37;  Powell  v. 
Clark,  5  Mass.  355,  4  Am.  Dec.  67;  Beach  v.  Stearns,  1 
Aik.  (Vt.)  325.*'  The  Morris  Canal  Co.  case  also  cites 
Stebbins  v.  Eddy,  4  Mason  (tJ.  S.  C.  C.)  414,  and  quotes 
Mr.  Justice  Story  as  holding  in  effect  that  the  vendee 
cannot  recover  unless  there  has  been  fraud  or  wilful  mis- 
representation by  the  vendor  to  induce  the  vendee  to 
suppose  the  quantity  of  land  was  greater  than  it  actually 
was. 

Board  of  Commissioners  v.  Younger,  29  Cal.  172,  is  a 
case  where  the  vendor  sought  to  recover  on  the  alleged 
ground  that  the  vendee  misrepresented  quantity.  The 
court  said:  **If  land  is  sold  by  metes  and  bounds,  with 
a  statement  of  the  number  of  acres,  a  mistake  as  to  the 
number  of  acres  affords  no  ground  of  action,  unless  it 
appears  beyond  controversy  that  quantity  was  one  of 
the  principal  conditions  of  the  contract.'*  It  was  there 
held  that  the  vendor  was  not  entitled  to  relief  if  he  had 
the  means  of  ascertaining  the  quantity  and  did  not  do  so. 

In  Graham  v.  Larmer,  12  S.  E.  389  (87  Va.  222),  it  is 
said :  '*  Where  land  purchased  for  the  gross  sum  of  $6,000 
is  described  in  the  contract  of  sale  by  metes  and  bounds, 
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and  also  as  containing  274  acres  more  or  less,  a  deficiency 
of  28  acres  in  the  quantity  of  the  land  is  no  ground  for 
an  abatement  in  the  purchase  price,  where  the  vendor 
made  no  representations  as  to  the  number  of  acres  in  the 
tract  sold,  and  the  vendee  bought  the  land  in  gross,  and 
not  by  the  acre,  and  made  partial  payment  after  he  knew 
of  the  alleged  deficiency.  * ' 

In  Lane  v.  Parsons,  108  la.  241,  the  court  declared: 
"An  owner  of  a  tract  of  land,  which,  according  to  the 
government  plat,  contained  a  certain  number  of  acres, 
but,  according  to  fixed  boundaries,  contained  much  less, 
conveyed  it  in  gross,  describing  it  as  certain  fractional 
quarters  of  the  government  survey,  the  grantee  knowing 
it  had  been  so  originally  surveyed.  The  grantor  made 
no  covenant  or  representation  as  to  the  number  of  acres 
in  the  tract,  except  that  he  merely  stated  his  belief  that, 
if  resurveyed  according  to  the  original  field  notes,  it 
would  contain  the  number  of  acres  as  therein  shown. 
Held,  that  the  grantee  was  not  entitled  to  recover  for 
a  deficiency.'* 

It  was  held  in  Wadhams  v.  Svxin,  109  111.  46:  "On 
a  sale  of  land  by  its  proper  numbers,  or  other  specific 
description  by  which  its  boundaries  are  made  certain, 
for  a  sum  in  gross,  the  boundaries,  when  ascertained,  will 
control  in  case  of  a  discrepancy  as  to  the  quanity  or 
number  of  acres ;  and  in  such  case  neither  the  purchaser 
nor  the  vendor  will  have  a  remedy  against  the  other  for 
any  excess  or  deficiency  in  the  quantity  stated,  unless 
such  excess  or  deficiency  is  so  great  as  to  raise  a  pre- 
sumption of  fraud.*' 

In  Powell  V.  Clark,  4  Am.  Dec.  67  (5  Mass.  355),  the 
court,  speaking  by  Chief  Justice  Parsons,  said  in  sub- 
stance that,  where  in  a  deed  of  conveyance  the  land  was 
described  as  containing  a  certain  quantity,  ''the  words 
expressing  the  quantity  are  not  to  be  considered  as  a 
covenant  that  the  land  contained  such  quantity,  but  are 
to  be  taken  as  merely  descriptive.'*    In  the  body  of  the 
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opinion  the  learned  Chief  Justice  observed:  '*The  ques- 
tion before  us  in  this  action  depends  upon  the  construc- 
tion of  the  deed  declared  on;  and  we  are  of  opinion  that 
the  words  expressing  the  quantity  of  land  in  the  two  tracts 
do  not  amount  to  a  covenant,  but  are  merely  descriptive 
of  the  lands  conveyed.  Each  tract  is  definitely  limited, 
and  any  surveyor  could  easily  ascertain  its  contents ;  and 
the  plaintiff  might  have  known  the  quantity  of  land  con- 
tained within  the  limits  described,  before  he  concludes 
his  purchase,  by  taking  proper  measures.  If,  to  avoid 
that  trouble,  he  chose  to  rely  on  the  estimation  of  the 
defendant,  he  should  have  taken  care  that  an  express 
covenant  was  introduced  into  the  deed."  Beach  v. 
Stearns,  1  Aik.  (Vt.)  325;  Shields  v.  Thompson,  63  Tenn. 
227;  Burke  v.  Smith,  57  Okla.  196;  Kendall  v.  Wells, 
126  Ga.  343;  White  v.  Price,  202  Pa.  St.  128;  Baker  v. 
Manley,  203  Pa.  St.  191;  2  Devlin,  Real  Estate  (3  ed.) 
sec.  1044. 

Our  decision  is  in  harmony  with  the  great  weight  of 
authority.  The  rule  seems  to  have  prevailed  from  an 
early  day.  It  is  a  reasonable  rule  and,  under  the  facts 
in  the  present  case,  we  think  it  should  prevail.  Other 
assignments  of  alleged  error  are  argued  by  plaintiff  in 
respect  of  instructions  given  and  refused  and  as  to  the 
admission  of  certain  of  the  testimony  which,  in  view  of 
our  conclusion,  we  do  not  find  it  necessary  to  discuss. 
The  case  was  fairly  submitted  to  the  jury. 

The  judgment  is 

Affirmed. 

Letton,  J.,  not  sitting. 
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Witherwai  v.  Holt  County. 


J.  L.  WiTHERWAX,  APPELLANT,  V.  HoLT   CoUNTY,  APPELLEE. 

Filed  July  14,  1920.    No.  21417. 

Highways:  Objfxjtion  to  Location:  Waiver.  "Where  a  landowner 
files  a  claim  for  damages  caused  by  the  location  of  a  public  road 
over  his  land,  he  thereby  waives  all  objections  on  the  ground  of 
irregularities  in  locating  the  road."  Davis  v.  Boone  County,  28 
Neb.  837. 

Appeal  from  the  district  court  for  Holt  county :  Rob- 
ert R.  Dickson,  Judge.  Affirmed. 

H.  M.  Vttley,  for  appellant. 

Lewis  C.  Chapman,  contra. 

Dean,  J. 

Plaintiff  appealed  from  a  judgment  dismissing  his 
petition  in  error  in  an  action  wherein  he  alleged  that 
the  county  hoard  that  located  a  highway  on  his  land 
was  without  jurisdiction  ^^over  the  suhject-matter  of 
the  action  and  the  person  of  the  appellant. '^ 

The  petition  alleged  that  the  notice  required  by  sec- 
tion 2870,  Rev.  St.  1913,  was  not  served;  that  no  claim 
for  damages  was  filed  by  any  person;  and  that  the 
county  clerk  could  not  therefore  lawfully  appoint  ap- 
praisers to  examine  and  report  upon  claims. 

In  his  objections  filed  in  the  county  clerk's  oflSce 
plaintiff  states  that  the  road  ^'will  practically  destroy 
five  acres  of  land,"  and  that  his  damages  *Svill  not 
be  less  than  $1,500  *  *  *  if  said  road  is  finally 
established  *  *  *  according  to  the  notice  served 
upon  this  objector  by  the  deputy  sheriff.  This  claim 
or  demand  for  damages  is  not  made  with  the  intent  to 
waive  any  of  the  objections  made."  In  plaintiff's  notice 
of  appeal  from  the  board's  action  on  his  claim,  which 
is  in  part  disallowed,  he  refers  to  himself  as  **  being 
a    claimant  for  damages"  and    therein    says    that    he 
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'* appeals  from  said  decision.''  It  appears  that  his 
appeal  bond  was  approved  and  filed  in  the  county 
clerk's  oflSce. 

In  explanation  of  the  foregoing  statements  plaintiff 
argues  that  they  constitute  *' simply  a  continuation  of 
our  recital  of  reasons  why  the  road  should  not  be  es- 
tablished and  why  the  board  had  no  jurisdiction." 
There  is  no  bill  of  exceptions  and  we  therefore  do  not 
know  what  evidence  was  before  the  board  at  the  hear- 
ing. In  respect  to  its  action  in  the  premises,  and  in 
the  absence  of  proof  to  the  contrary,  the  presumption 
is  that  "in  their  judgment,  founded  on  the  testimony, 
the  public  good ' '  required  the  establishment  of  the  road. 
Rev.  St.  1913,  sec.  2878. 

That  plaintiff  was  served  with  notice,  and  that  he 
filed  a  claim  for  damages  and  appealed  from  an  adverse 
decision  sufiiciently  appears.  When  the  county  board 
has  jurisdiction,  and  the  contrary  does  not  appear  in 
the  present  case,  and  a  landowner  files  his  claim  for 
damages  for  the  establishment  of  a  road  on  his  land, 
he  thereby  waives  all  objections  on  the  ground  of  ir- 
regularities in  locating  the  road.  Davis  v.  Boone  Coun- 
ty, 28  Neb.  837.  Plaintiff  is  fairly  within  the  rule  an- 
nounced in  the  Davis  case.  '^Jurisdiction  of  the  county 
commissioners  to  locate  a  public  road  having  been 
shown,  all  subsequent  proceedings  will  be  liberally  con- 
strued, and  a  substantial  compliance  with  the  statute 
will  be  held  sujfficient. "  Howard  v.  Dakota  County,  25 
Neb.  229. 

The  judgment  is 

Affibmbd. 

Aldrich,  J.,  not  sitting. 
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Reuben  W.  Mahaffy,  appellee,  v.  Hansen  Live  Stock 
&  Feeding  Company,  appellant.  . 

Filed  July  14,  1920.    No.  2T1046. 

1.  Appeal:  Continuance.  A  continuance  of  a  cause  is  largely  with- 
in the  discretion  of  the  trial  court,  and  an  order  denying  a  con- 
tinuance will  not  be  reversed  except  for  an  abuse  of  discretion. 

2.  Principal  and  Agent:  Authobitt  of  Agent.  "Where  a  principal 
has,  by  his  voluntary  act,  placed  an  agent  in  such  a  situation  that 
a  person  of  ordinary  prudence,  conversant  with  business  usages 
and  the  nature  of  the  particular  business,  is  justified  in  presuming 
that  such  agent  has  authority  to  perform  a  particular  act,  and 
therefore  deals  with  the  agent,  the  principal  is  estopped  as  against 
such  third  person'  from  denying  the  agent's  authority.  Whether 
or  not  an  act  is  within  the  scope  of  an  agent's  apparent  authority 
is  to  be  determined  under  the  foregoing  rule  as  a  question  of  fact 
from  all  the  circumstances  of  the  transaction  and  the  business." 
Johnston  V.  Milwaukee  d  Wyoming  Investment  Co,,  46  Neb.  480, 
followed. 

Appeal  from  the  district  court  for  Lincoln  countv: 
Hanson  M.  Grimes,  Judge.    Afflrmed. 

W.  E.  Shuman  and  Chez  &  Barker^  for  appellant. 

W.  T.  Wilcox  and  HalUgan,  Beatty  &  Halligan,  contra. 

Day,  J. 

The  plaintiff  recovered  a  judgment  against  the  de- 
fendant in  the  district  court  for  Lincoln  County,  based 
upon  allegations  which  in  effect  amount  to  an  account 
stated.  To  review  this  judgment  the  defendant  has 
appealed. 

The  record  shows  that  the  plaintiff  and  the  defendant, 
through  a  series  of  telegrams,  entered  into  a  contract 
whereby  the  defendant  agreed  to  pasture  1,200  head  of 
cattle  in  the  plaintiff's  pasture  at  the  price  of  $2  a 
head  for  the  season.  The  plaintiff  by  his  telegram  rep- 
resented that  his  pasture  would  care  for  that  number 
of  cattle.    Pursuant  to  this  contract  the  defendant  ship- 
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ped  from  time  to  time  and  placed  in  the  plaintiff's 
pasture,  as  shown  by  the  testimony,  32  car-loads, 
variously  estimated  at  from  800  to  1000  head.  These 
cattle  were  under  the  control  and  management  of  one 
Gottlieb,  an  agent  of  the  defendant.  He  exercised  com- 
plete control  over  them,  shipped  them  out  from  time  to 
time,  paid  numerous  bills  incident  to  their  care,  and  on 
two  occasions,  prior  to  the  settlement  and  the  giving 
of  the  draft  for  $900  hereinafter  referred  to,  had  paid 
the  plaintiff  $1,500  on  account  of  the  pasturage,  the 
same  being  paid  by  two  drafts  on  the  defendant,  and 
which  were  honored  bv  it.  At  the  close  of  the 
feeding  season  there  still  remained  in  the  pasture 
about  60  head.  A  settlement  was  accordinji:lv  had  be- 
teen  Gottlieb  and  the  plaintiff,  which  resulted  in  an 
agreement  being  reached  that  there  was  a  balance  due 
the  plaintiff  upon  the  pasturage  of  I^OOO,  and  thereupon 
Gottlieb  drew  a  draft  upon  the  defendant  as  he  had  done 
tmce  before,  for  the  sum  of  $900  and  delivered  it  to 
the  plaintiff,  and  thereupon  the  plaintiff  permitted  the 
balance  of  the  cattle  to  be  removed  from  the  pasture 
and  shipped  to  market.  The  defendant  failed  to  honor 
this  draft,  and  this  suit  was  instituted. 

The  answer  admitted  the  contract  as  disclosed  bv  the 
telegrams,  but  alleged  that  defendant  did  not  pasture 
more  than  750  head  of  cattle,  for  the  reason  that  there 
was  not  adequate  pasture  and  water  supply  for  any 
more.  It  denied  that  Gottlieb  had  anv  authority  to 
make  a  settlement  or  to  draw  the  draft,  and  denied  that 
it  was  indebted  to  the  plaintiff  in  any  sum  whatsoever. 

While  there  are  a  number  of  assignments  of  error,  in 
their  last  analysis  they  can  be  reduced  to  two  questions,  • 
viz.:  Did  the  court  err  in  overruling  the  defendant's 
application  for  a  continuance  over  the  term  ?  And  is  the 
evidence  sufficient  to  establish  authority  in  Gottlieb  to 
bind  his  principal  in  the  settlement?  The  record  shows 
that  the  action  was  commenced  in  December,  1917,  and 
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the  ansAver  filed  February  18,  1918.  On  January  20, 
1919,  the  case  was  set  down  for  trial  and  regularly 
reached  for  trial  on  January .  27,  1919.  On  that  day 
the  local  counsel  for  the  defendant,  Mr.  William  E. 
Shuman,  filed  a  motion  for  continuance  of  the  case  over 
the  term,  supported  by  his  affidavit,  in  substance,  that 
the  defendant  had  no  witnesses  present  to  establish  its 
defense :  that  the  entire  preparation  of  the  case,  includ- 
ing the  drafting  of  the  answer,  was  in  the  hands  of 
chief  counsel  residing  at  Ogden,  Utah,  the  location  of 
the  defendant  company ;  that  the  names  of  the  prospec- 
tive witnesses  had  not  been  furnished  affiant  by  the 
chief  counsel,  and  tlierof  ore  the  names  of  such  witnesses- 
could  not  be  set  out  or  the  facts  to  which  such  witnesses 
would  testify  if  personally  present ;  that  such  witnesses 
resided  at  Ogden,  Utah,  and  that  their  testimony  would 
establish  the  allegations  of  the  answer ;  that  a  tele- 
gram had  just  been  received  from  the  chief  counsel 
that  an  important  witness  was  sick,  and  that  arrange- 
ments had  been  made  to  procure  a  doctor's  certificate 
of  such  illness. 

This  showing  is  entirely  insufficient.  The  names  of 
no  witnesses  are  given,  nor  the  facts  to  which  they  wouy 
testify  if  present.  The  matter  of  the  continuance  of  a 
cause  is  largely  wuthin  the  discretion  of  the  trial  court, 
and  an  order  denying  a  continuance  of  a  case  will  not 
be  reversed  except  for  an  abuse  of  such  discretion. 
Kramer  v.  Weigand^  88  Neb.  392;  Harrington  v,  Hed- 
lund,  89  Neb.  272.  The  record  shows  that  ample  op- 
portunity was  given  the  defendant  to  be  ready  for  trial, 
or,  if  not  ready,  to  make  such  a  showing-  of  facts  as 
would  justify  the  court  in  granting  a  continuance.  The 
failure  in  this  case  was  laches  on  the  part  of  the  defend- 
ant. 

We  deem  it  but  justice  to  say  of  Mr.  Shuman,  the 
local  counsel,  that  he  is  entirely  blameless  for  the  situa- 
tion in  w^hich  he  was  placed.    For  reasons  not  apparent 
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he  was  not  apprised  of  the  facts  of  the  case  or  the 
n^mes  of  defendant's  witnesses.  He  was  sent  into  battle 
without  a  shield  or  a  sword.  We  are  unable  to  say 
that  the  ruling  of  the  court  on  this  motion  was  an  abuse 
of  discretion. 

Is  the  evidence  suflScient  to  establish  that  Gottlieb,  as 
agent  for  the  defendant,  had  authority  to  bind  his  prin- 
cipal in  the  matter  of  the  settlement?  The  question  of 
agency  is  always  one  of  fact  to  be  determined  from  the 
evidence  in  each  particular  case.  It  seems  to  us  quiet  clear 
that  the  acts  of  Gottlieb,  as  hereinbefore  described,  which 
were  brought  home  to  his  principal,  are  such  as  to  bring 
this  case  within  the  rule  announced  in  Johnston  v, 
Mihvaukee  <£  Wyoming  Investment  Co.,  46  Net).  480,  in 
which  it  was  held:  ''Where  a  principal  has,  by  his 
voluntary  act,  placed  an  agent  in  such  a  situation  that 
a  person  of  ordinary  prudence,  conversant  mth  business 
usages  and  the  nature  of  the  particular  business,  is  justi- 
fied in  presuming  that  such  agent  has  authority  to  per- 
form a  particular  act,  and  therefore  deals  with  the  agent, 
the  principal  is  estopped  as  against  such  third  person 
from  denying  the  agent's  authority.  Whether  or  not 
a©  act  is  within  the  scope  of  an  agent's  apparent 
authority  is  to  be  determined  under  the  foregoing 
rule  as  a  question  of  fact  from  all  the  circumstances  of 
the  transaction  and  the  business." 

From  a  careful  review  of  the  case,  we  find  no  revers- 
ible error.     The  judgment  is 

Affirmed. 

Aldrtch,  J.,  not  sitting. 
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Josef  Blazka  v.  State  of  Nebraska. 

Piled  July  14,  1920.    No.  21400. 

1.  Homicide:  Information:  Construction,  In  determining  whether 
an  information  for  murder  contains  all  of  the  essential  averments 
necessary  to  charge  that  crime,  the  Information  should  be  con- 
strued as  a  whole,  and  the  language  employed  should  be  given  its 
usual  and  well-understood  meaning. 

2. :  :  Sufficiency.  When  so  construed,  if  the  infor- 
mation fairly  and  with  reasonable  certainty  charges  the  elements 
of  the  crime  of  murder,  it  will  be  held  to  be  sufficient. 


3.   :  :  CJoNSTRUCTiON.    The  word  "so"  in  the  information 

construed  in  connection  with  the  context,  and  held  to  be  the  equiv. 
alent  of  the  words,  "by  reason  of  the  mortal  wounds  inflicted  as 

aforesaid." 

4.  Criminal  Law:  Demonstrative  Evidence.  In  a  prosecution  for 
murder,  bloody  garments  and  photographs  of  wounds  upon  the 
body  of  the  victim  are  proper  to  be  received  in  evidence,  when 
sufficient  foundation  has  been  laid,  where  they  tend  to  illustrate 
or  make  clear  any  controverted  issue  in  the  case. 

5.  Infoxmation  examined,  and  held  to  sufficiently  charge  the  crime 
of  murder. 

6.  Ixistmctions  examined,  and  held  not  erroneous. 

7.  EYidence  examined,  and  held  to  sustain  the  verdict  and  judgment. 

Error  to  the  district  court  for  Cherry  county: 
William  H.  Westover,  Judge.  Affirmed. 

Orville  L.  Jones  and  John  T.  Heffron,  for  plaintiff  in 
error. 

Clarence  A.  Davis,  Attorney  General,  and  John  B. 
Barnes,  contra. 

DAY;    J. 

Josef  -Blazka,  hereinafter  designated  the  defendant, 
was  convicted  of  murder  in  the  second  degree,  in  the  dis- 
trict court  for  Cherry  county,  and  sentenced  to  life  ini- 
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prisonmeiit.  He  prosecutes  error  to  this  court,  relying- 
upon  a  number  of  assignments. 

After  the  verdict  and  before  sentence  the  defendant 
filed  a  motion  in  arrest  of  judgment,  challenging  the 
sufficiency  of  the  information.  This  motion  was  over- 
ruled, and  the  ruling  thereon  is  now  assigned  as  error. 
The  precise  point  raised  hy  the  motion  and  argued  in 
the  brief  is  that  the  information  fails  to  charge  that 
Franciska  Blazka,  the  victim,  hereinafter  designated 
the  decedent,  died  of  the  mortal  wounds  inflicted  upon 
her.  It  is  manifest  that,  if  the  information  is  subject  to 
the  criticism  directed  against  it,  it  is  fatally  defective. 
One  of  the  essential  averments  in  an  information  for 
murder  is  a  charge  that  the  victim  died  of  the  wounds 
inflicted. .  The  question  involves  an  examination  of  the 
information.  In  the  descriptive  part  of  the  information, 
it  charges  in  apt  and  appropriate  language,  and  in  the 
usual  form  of  informations  for  homicide,  the  venue, 
the  date,  March  5,  1919,  the  assault  upon  the  decedent 
with  deliberate  and  premeditated  malice  wath  the  intent 
to  kill  and  murder,  the  character  of  the  weapon  used,  and 
the  infliction  upon  the  body  of  the  decedent  of  '*  certain 
mortal  wounds,"  which  are  specifically  descril>ed,  fal- 
lowing which  is  the  averment:  "And  did  then  and  there 
so  injure  the  said  Franciska  Blazka  that  she  then  and 
there  became  sick,  sore  and  wounded  and  confined  to  her 
bed  where  she  languished,  and  so  languishing  until  the 
11th  day  of  March,  1919,  did  die,  in  said  county  and 
state." 

As  we  view  it,  the  whole  question  turns  upon  the 
meaning  to  be  given  to  tlie  word  ^*so"  as  used  in  the  lat- 
ter part  of  the  portion  of  the  infomiation  above  quoted. 
The  w^ord  *^so"  is  of  very  common  use  in  good  Knglish, 
and  has  a  wide  and  varied  meaning,  and  the  context 
has  mucli  to  do  with  the  thought  conveyed  by  its  use. 
The  Century  dictionary  gives  various  meanings  to  the 
word  ''so,"  among  lliem:  *'By  this  or  that  means;" 
''by  virtue  or  because  of  this  or- that;"  "for  that  rea- 
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son;"  '4n  such  a  wav  as  aforesaid."  Webster's  New 
International  dictionary  defines  the  word  "so:"  "As  has 
been  stated;"  *^for  that  reason;"  '*in  such  manner;" 
** often  used  with  pronominal  force  to  avoid  repetition." 
Stripped  of  unnecessary  verbiage,  and  reduced  in  part 
at  least  to  its  last  analysis,  and  giving  to  the  word  "so"  its 
pronominal  meaning  to  avoid  repetition,  and  transposing 
the  words,  the  clause  quoted  would  read:  ^^And  did  then 
and  there  so  (in  the  manner  and  by  the  means)  injure 
the  said  Franciska  Blazka  that  she  became  wounded, 
and  'so'  (by  reason  of  the  mortal  wounds  inflicted  as 
aforesaid)  did  die,  on  March  11,  1919,  in  said  county 
and  state."  Such  a  construction  does  not,  as  we  view 
it,  do  violence  to  the  use  of  English  or  put  a  strained 
construction  upon  the  words  used.  A  charge  that  a  per- 
son feloniously  and  of  deliberate  and  premeditated  mal- 
ice assaulted  a  woman  on  a  day  named,  and  inflicted 
upon  her  mortal  wounds,  and  did  then  and  there  so  in- 
jure her  that  she  languished  and  so  languishing  did  die, 
would  be  understood  in  common  parlance  to  charge  that 
she  died  from  those  mortal  wounds.  Defendant  so  un- 
derstood the  charge  against  him,  and  was  defended  with 
that  understanding. 

Section  9050,  Rev.  St.  1913,  provides:  '*No  indictment 
shall  be  deemed  invalid,  nor  shall  the  trial,  judgment,  or 
other  proceedings  be  stayed,  arrested  or  in  any  manner 
affected,  *  *  *  nor  for  any  other  defect  or  imperfection 
which  does  not  tend  to  the  prejudice  of  the  substantial 
rights  of  the  defendant  upon  the  merits."  While  we  do 
not  consider  this  provision  of  the  statute  as  obviating 
the  necessity  of  essential  averments  in  an  information, 
still  it  may  be  regarded  as  legislative  authority  to  place  a 
liberal  rather  thap  a  technical  interpretation  upon  the 
meaning  of  the  words  used,  and  especially  is  that  true 
when  by  so  doing  no  prejudice  results  to  the  defendant 
in  making  his  defense  upon  the  merits.  While  it  is 
necessary  that  an  information  for  murder  should  aver 
all  of  the  essential  elements  of  the  crime,  the  law  does 
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not  require  that  it  should  be  laid  in  the  best-chosen  Eng- 
lish, nor  in  the  technical  form  approved  by  long-honored 
custom.  It  is  suflScient  if,  from  a  fair  and  reasonable 
construction  of  the  charge  as  a  whole,  giving  to  the  lan- 
guage employed  its  usual  and  well-understood  meaning  in 
the  light  of  the  context,  it  appears  that  the  essential 
averments  of  the  crime  are  charged.  There  was  a  time 
in  the  history  of  criminal  jurisprudence  when  the  courts 
were  justified  in  resorting  to  absolute  exactness  in  plead- 
ing, and  to  extreme  technicality  in  an  effort  to  protect 
the  individual  in  his  life  and  liberty.  Many  of  these 
technical  rules  grew  up  in  times  when  what  would  be 
now  regarded  as  trivial  offenses  were  punishable  with 
death.  In  the  time  of  Blackstone  160  offenses  were 
punishable  with  death.  The  accused  was  not  permitted 
to  testify  in  his  own  behalf;  he- was  not  permitted  coun- 
sel in  his ,  defense  in  court ;  and  many  of  the  charges 
were  prompted  by  religious  or  political  passion.  Happily 
that  time  has  passed.  The  reason  for  the  technical  rule 
no  longer  exists,  and  the  formalities  and  technical  ex- 
actions should  no  longer  be  required. 

It  follows,  from  what  has  been  said,  that  the  infor- 
mation in  this  case,  when  construed  as  a  whole,  and 
giving  to  the  language  used  its  usual  and  well-understood 
meaning  in  the  light  of  the  context,  sufficiently  charges 
that  the  decedent  came  to  her  death  by  reason  of  the 
mortal  wounds  inflicted  upon  her.  In  this  case  there  can 
be  no  possible  doubt  that  defendant  understood  that 
he  was  charged  with  the  murder  of  his  wife,  the  decedent. 
Neither  is  there  basis  to  believe  that  the  so-called  defects 
tended  *'to  the  prejudice  of  the  substantial  rights  of  the 
defendant  upon  the  merits. ''  In  this  discussion  we  have 
not  overlooked  Hase  v.  State,  74  Neb.  493,  and  cases  cited 
therein.  We  do  not  consider  the  principle  herein  an- 
nounced to  run  counter  to  that  case. 

After  laying  a  sufficient  foundation,  the  state,  over 
objection  of  the  defendant,  was  permitted  to  offer  in 
evidence  certain  photographs  of  the  body  of  the  decedent. 
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showing  nnmerous  wounds  of  more  or  less  severity.  The 
photographs  of  the  mangled  corpse  presented  a  grue- 
some spectacle,  and  it  is  urged  that  their  introduction 
in  evidence  tended  to  arouse  a  feeling  of  prejudice,  in 
the  minds  of  the  jury.  The  general  rule  is  that  photo- 
graphs, proved  to  be  correct  representations  of  the  per- 
son, place  or  things  which  they  purport  to  represent,  are 
competent  evidence  of  anything  of  which  it  is  competent 
and  relevant  for  a  witness  to  describe  verbally.  16  C.  J. 
744,  sec.  1528.  In  the  present  case  it  was  incumbent  on 
the  state  to  show,  not  only  that  the  wounds  were  inflicted 
by  the  defendant,  but  also  that  the  decedent  died  of  such 
wounds.  Whether  the  wounds  were  sufficient  to  produce 
death  was  a  strongly  controverted  issue.  The  size,  char- 
acter and  number  of  the  wounds,  the  severity  of  the 
beating,  was  a  material  inquiry,  as  bearing  upon  the 
issue  as  to  whether  death  resulted  from  the. wounds  in- 
flicted. The  state  was  not  required  to  stand  alone  upon 
the  verbal  description  given  by  its  witnesses  upon  this 
vital  question  of  its  case.  It  had  the  right,  upon  a  suffici- 
ent foundation  being  laid,  to  support  the  oral  testimony 
by  demonstrative  evidence,  and  the  mere  fact  alone 
that  the  photographs  presented  a  gruesome  spectacle 
would  not  in  itself  be  sufficient  reason  to  exclude  them. 
It  is  only  when  photographs  do  not  illustrate  or  make 
clear  some  controverted  issue  of  the  case,  and  when  they 
are  of  such  a  character  as  to  be  calculated  to  prejudice 
or  influence  the  mind  of  the  jury,  that  such  evidence  is 
not  admissible.  Willis  v.  State,  49  Tex.  Or.  Rep.  139; 
Franklin  v.  State,  69  Ga.  36 ;  State  v.  Miller,  43  Or.  325 ; 
People  V.  Lee  Nam  Chin,  166  Oal.  570;  People  v.  Elmore, 
J67  Oal.  205;  2  Wigmore,  Evidence,  sec.  1157.  As  we  view 
it,  the  photographs  offered  were  material  and  competent 
evidence,  as  tending  to  support  a  material  issue  in  the 
case,  and  were  properly  received  in  evidence. 

As  a  part  of  the  state's  case,  it  offered  in  evidence 
certain  bloody  garments  found  upon  the  premises  shortly 
105  Neb.— 2 
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after  the  death  of  the  decedent.  These  exhibits  were  ob- 
jected to  by  the  defendant  as  incompetent,  irrelevant, 
and  immaterial,  and  not  within  any  of  the  issues  of  the 
case,  and  as  tending  to  create  a  prejudice  in  the  minds  , 
of  the  jury.  The  objection  was  overruled  and  the  gar- 
ments admitted  in  evidence.  Error  is  predicated  upon 
this  ruling.  There  are  many  instances  in  which  it  is 
proper  that  such  articles  of  evidence  should  be  received. 
We  conceive  the  rule  to  be  that,  when  such  evidence 
tends  to  throw  light  upon  or  illustrate  any  controverted 
issue  of  the  case,  then  it  is  admissible.  When,  how^ever, 
it  does  not  appear  that  the  offered  evidence  would  be 
material  to  some  inquiry  in  the  case,  such  exhibits  should 
be  excluded.  In  the  cases  of  McKay  v.  State,  90  Neb.  63, 
and  Flege  v.  State,  93  Neb.  610,  it  A^as  hehi  that  the 
bloody  garments  offered  in  evidence  by  the  state  should 
have  been. excluded,  as  they  did  not  tend  to  elucidate  any 
issue  in  the  case,  and  that  the  introduction  of  such  evi- 
dence  would  serve  only  to  arouse  the  passions  of  the  jury. 
In  each  of  these  cases,  howcA^er,  there  was  no  issue  as  to 
the  manner  in  which  the  deceased  persons  came  to  their 
deaths,  the  only  question  being  whether  the  accused  com- 
mitted the  deed,  and,  the  blood-stained  garments  shed- 
ding no  light  upon  this  question,  we  thifik  it  was  properly 
held  that  they  were  inadmissible.  In  the  instant  case, 
however,  one  of  the  issues  was  whether  the  decedent 
died  of  the  wounds  infli(?ted  upon  her.  Any  evidence 
of  a  probative  character  which  tended  to  throw  light  up- 
on or  illustrate  this  issue  was  i:)roper  to  be  admitted. 
The  amount  of  blood  found  upon  articles  of  clothing 
might  have  some  probative  force  in  determining  whether 
the  wounds  were  slii^ht  and  inconsequential,  or  whether 
they  were  severe.  It  frequently  involves  the  exercise  of 
wise  discretion  to  determine  whether  such  evidence  has 
probative  force,  or  whether  its  only  purpose  would  be  to 
arouse  resentment  in  the  minds  of  the  jury.  We  hold  that 
it  was  not  error  to  receive  the  exhibits  in  evidence.  For 
cases  illustrating  this  principle}  see  State  v.  Jaclett,  83 
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Kan.  427;  iitate  v.  Moore,  80  Kan.  233;  State  v.  Peterson, 
110  la.  647;  2  Wigmore,  Evidence,  sec.  1157;  Cole  v. 
State,  45  Tex.  Cr.  Rep.  225;  Christian  v.  State,  46  Tex. 
Cr.  Rep.  47 ;  Melton  v.  State,  47  Tex.  Cr.  Rep.  451 ;  Lucas 
V,  State,  50  Tex.  Cr.  Rep.  219. 

Criticism  is  made  in  the  brief  to  errors  occuring  at  the 
trial,  among  them,  the  introduction  in  evidence  of  a  letter 
written  by  the  defendant's  son  to  his  mother,  and  also 
to  certain  instructions  given  by  the  court,  and  applause 
by  the  spectators  during  the  trial.  We  deem  it  unneces- 
sarj'  to  go  into  a  discussion  of  these  criticisms.  We  have 
considered  them,  and  in  our  opinion  they  are  not  suffici- 
ent to  show  prejudicial  error.  In  the  instructions  the 
court  clearly  and  carefully  guarded  the  rights  of  the 
defendant,  and  submitted  the  theory  of  his  defense  to  the 
jury. 

Lastly,  it  is  urged  that  the  evidence  does  not  support 
the  verdict  and  judgment.  We  cannot,  in  this  opinion, 
without  unduly  extending  it,  enter  into  a  discussion  of 
the  evidence  in  detail,  and  must  necessarily  content  our- 
selves  with  brief  outlines  and  conclusions.  There  is  ho 
question  but  that  def end^it  inflicted  upon  his  wife  a  most 
cruel  and  brutal  beating,  using  as  a  weapon  a  bit  of  har- 
ness tug  about  two  inches  wide  and  three-fourths  of  an 
inch  in  thickness,  upon  the  end  of  which  was  an  iron 
cockeye.  In  giving  an  account  of  the  ^* whipping,"  as  he 
termed  it,  the  defendant  claims  that  he  used  moderation, 
and  that  he  did  not  strike  his  wife  with  the  cockeye  end 
of  the  tug;  but  from  the  frightful  manner  in  which  the 
body  was  cut  and  lacerated,  and  the  skin  and  flesh  beaten 
mto  a  pulp  in  many  places,  it  is  very  certain  that  it 
was  not  done  with  moderation,  and  more  than  probable 
that  he  struck  her  with  the  cockeye  end  of  the  tug.  From 
the  effect  of  this  beating  she  was  taken  to  her  bed  and 
five  days  thereafter  died.  The  physician  who  testified 
in  behalf  of  the  state,  and  who  made  an  autopsy  and 
examination  of  the  body,  gave  it  as  his  opinion  that  the 
deceased  'lied  of  the  effect  of  the  wounds,  and  while  the 
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force  of  his  testimony  was  somewhat  weakened  by  the 
cross-examination,  we  are  of  the  opinion  there  was  ample 
testimony  for  the  jury  to  conclude  that  she  died  of  these 
wounds.  The  autopsy  indicated  that  the  vital  organs  were 
in  a  healthy  condition,  and  that  death  did  not  ensue  from 
disease.  There  was  some  testimony  on  behalf  of  the 
defense  which  suggests  that  the  decedent  might  have 
died  /rom  strychnine  poison,  self -administered ;  the  man- 
ner of  her  death  indicates  many  of  the  characteristics 
of  strychnine  poison,  but  these  questions  were  for  the 
jury  to  pass  upon,  and  were  submitted  under  proper 
instructions. 

From  an  examination  of  the  entire  record,,  from  the 
facts  clearly  and  undisputably  established,  and  from  the 
fair  inferences  to  be  drawn  from  such  facts,  we  are  clear- 
ly of  the  opinion  that  the  testimony  amply  supports  the 
verdict  and  judgment. 

We  find  no  prejudicial  error  which  would  warrant  a 
reversal  of  the  case. 

J  UDGMENT  AFFIRMED. 


Omaha  Alfalfa  Milling  Company,  appellant,  v. 
L.  W.  Pinkham  bt  al.,  appellees. 

Filed  July  14,  1920.    No.  21076. 

1.  Principal  and  Agent:  Contbagt  in  Excess  of  Agent's  Authobity. 
Where  an  agent,  authorized  by  his  principal  to  execute  a  contract 
only  upon  a  certain  condition  to  be  embodied  therein,  informs 
the  other  party  of  the  limitation  upon  his  authority,  but  never- 
theless executes,  on  behalf  of  his  principal,  a  written  contract  em- 
bodying a  difTerent  and  opposite  condition,  the  principal  will  not 
be  bound  thereby. 

2.  :  :  Parol  Evidence.  In  an  action  upon  a  written  con- 
tract executed  by  an  agent  on  behalf  of  his  principal,  where  the 
defense  is  that  one  of  the  conditions  of  the  contract  was  in  ex- 
cess of  the  agent's  authority,  it  is  not  a  violation  of  the  rule  for- 
bidding written  contracts  to  be  varied  by  parol  to  permit  the 
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principal  to  show,  by  the  testimony  of  witnesses  present  during 
the  negotiation,  that  before  the  contract  was  executed  the  agent 
informed  the  other  party  that  he  was  not  authorized  to  execute 
the  same  If  it  embodied  the  condition  in  question. 

Appeal  from  the  district  court  for  Kearney  county: 
Harry  S.  Dungan,  Judge.    Afjfirmed  on  condition. 

J.  M.  Fitzgerald  and  C.  P.  Anderhery,  for  appellant. 

•/.  L.  McPheely,  contra. 

Dorset,  C. 

This  action  is  to  recover  damages  for  the  failure  of  the 
defendant,  L.  W.  Pinkham,  to  deliver  55  tons  of  hay  un- 
der the  terms  of  a  written  instrument  purporting  to  be 
an  agreement  on  his  part  to  sell  and  deliver  that  quanti- 
ty of  hay  to  Leypoldt  &  Pennington,  whose  rights  under 
the  contract  they  afterwards  assigned  to  the  plaintiff. 
Hjalmar  Olson  was  also  made  a  defendant,  but  was  not 
really  a  party  in  interest.  The  verdict  and  judgment 
were  for  the  defendants,  and  plaintiff  appeals. 

The  defendant  Pinkham  was  represented  in  the  trans- 
action, by  Olson.  Pennington,  a  hay  buyer,  was  at  the 
Olson  farm  when  the  subject  of  buying  the  Pinkham  hay 
was  brought  up,  and  Olson  said  he  would  go  to  the  house 
and  telephone  Pinkham  about  it.  After  the  conversation 
over  the  telephone,  Olson  and  Pennington  went  to  Kear- 
ney, where  the  instrument  sued  upon  was  drawn  up,  in 
duplicate,  and  signed  by  Olson  on  behalf  of  Pinkham. 
It  recites  that  Pinkham  thereby  sold  and  transferred  to 
Leypoldt  &  Pennington  the  55  tons  of  hay  in  question 
for  48.50  a  ton,  and  that  it  was  to  be  delivered  by  Pink- 
ham within  30  days  **on  board  of  cars  at  siding  at  Min- 
den;'*  that  $50  had  been  paid  upon  the  purchase  price, 
the  remainder  to  be  paid  ^^when  said  hay  has  been  de- 
livered as  aforesaid  to  the  satisfaction  of  said  Leypoldt 
&  Pennington.'* 

The  negotiations  took  place  and  the  instrument  was 
signed  on  October  17,  1916,  and  on  November  7  the  con- 
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tract  was  assigned  to  the  plaintiff.  Some  time  later  a 
representative  of  the  plaintiff  called  up  Pinkham  and 
informed  him  by  telephone  of  the  assignment,  request- 
ing him  to  bill  the  hay  to  Omaha,  and  to  send  the  bill  of 
lading  to  the  plaintiff's  agent  at  Cozad,  stating  that  a 
check  would  be  sent  for  each  car  from  there.  November 
15,  1916,  Pinkham  refunded  the  advance  payment  of  $50 
by  check  to  Leypoldt  &  Pennington,  but  the  check  was 
returned  to  Pinkham  on  December  28,  1916.  The  hay 
was  never  delivered. 

The  plaintiff  in  its  petition  sets  up  the  contract  and 
the  payment  of  $50  upon  it,  alleges  the  defendant's  fail- 
ure and  refusal  to  deliver,  and  that,  at  the  time  it 
should  have  been  delivered,  it  was  worth  $13.50  a  ton, 
and  prays  for  damages  equivalent  to  the  increase  in  the 
price  of  the  hay,  together  with  the  sum  of  $50,  advance 
pajnnent  upon  the  contract. 

Among  the  defenses  interposed  by  the  defendant  Pink- 
ham was  the  following :  That,  while  Olson  was  authorized 
to  contract,  as  agent  for  Pinkham,  for  the  sale  of  the 
hay,  his  authority  had  been  expressly  limited  to  selling 
it  only  in  case  the  buyer  should  agree  to  procure*  from 
the  railroad  company  the  cars  necessary  for  its  ship- 
ment, and  only  upon  condition  that  Pinkham  should 
be  relieved  of  any  obligation  to  furnish  cars ;  that  such 
limitation  was  expressly  insisted  upon  in  the  telephone 
conversation  in  which  Pinkham  authorized  Olson  to  act 
as  his  agent  in  selling  the  hay ;  that  this  condition  was 
communicated  by  Olson  to  Pennington  before  the  con- 
tract was  signed;  and  that  therefore  the  defendant  was 
under  no  obligation  to  deliver  the  hay  until  cars  were 
furnished  by  the  plaintiff,  and  plaintiff  was  not  entitled 
to  take  advantage  of  any  technical  interpretation  of  the 
words  **on  board  of  cars"  in  the  contract,  which  might 
ordinarily  impose  upon  the  defendant  the  duty  of  fur- 
nishing cars. 

To  sustain  this  defense  the  defendant  offered,  and  the 
court  received,  over  the  plaintiff's  objections,  the  testi- 
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mony  of  Hjalmar  Olson  and  his  brother  to  the  effect 
that,  after  talking  with  the  defendant  by  telephone,  Olson 
returned  to  Pennington  and  informed  him  that  Pink- 
ham  would  Hot  consent  to  the  sale,  excopt  upon  con- 
dition that  Pennington,  and  not  Pinkham,  should  attend 
to  procuring  the  cars,  and  that  Pennington  assented  to 
that  condition  before  the  contract  was  drawn  up.  The 
plaintiff  objected  to  this  testimony  on  the  ground  that 
the  language  of  the  contract,  *4o  be  by  him  delivered 
on  board  of  cars,"  has  a  well-understood  legal  signifi- 
cance, which  the  courts  have  construed  to  imply  a  duty  on 
the  part  of  a  vendor  in  a  sale  contract  to  procure  from 
the  railroad  company  the  cars  necessary  to  carry  out 
the  agreement  to  deliver.  Vorjt  i\  Schienchccky  122  Wis. 
491;  Elliott  i\  lloicison,  146  Ala.  568;  Gulp  i\  Sandoval, 
22  N.  M.  71. 

The  plaintiff  insists  that  to  permit  the  defendant  to 
show  a  prior  or  contemporaneous  oral  agreement,  shift- 
ing from  defendant  to  the  plaintiff  the  duty  of  furnish- 
ing the  cars,  which,  under  the  language  of  the  contract, 
devolved,  as  a  matter  of  law,  upon  the  .defendant,  is  a 
violation  of  the  rule  that  a  written  agreement  cannot  be 
varied  or  contradicted  by  parol. 

In  this  case,  however,  the  defense  was  that  Olson's 
authority  to  make  any  contract  at  all,  on  behalf  of  the 
defendant,  with  reference  to  the  hay,  was  limited  by  a 
condition  of  which  Pennington  had  knowledge  before  the 
contract  was  signed,  that  Pennington's  knowledge  is 
binding  upon  the  plaintiff,  and  that,  since  it  is  charge- 
able with  knowledge  that  Olson  had  no  general  authority, 
but  only  such  sipecial  and  restricted  authority  as  was 
directly  communicated  to  Pennington  at  the  time,  the 
limitation  upon  Olson's  authority  is  binding  upon  the 
plaintiff.  In  such  case  the  plaintiff  could  not  rely  upon 
a  provision  of  the  contract  that  it  knew  in  advance  was 
contrary  to,  or  in  excess  of,  the  powers  confided  by  the 
principal  to  the  agent.  Bradley  ct  Co,  v.  Basta^  71  Neb. 
leJT;  31  Cvc.  1329. 
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It  is,  therefore,  clear  to  us  that,  while,  under  ordinary 
circunwstances,  if  the  defendant  had  made  the  sale  and 
signed  the  contract  himself,  without  the  interposition 
of  an  agent,  he  would  be  bound  by  the  terms  of  the  agree- 
ment as  embodied  in  the  written  contract,  and  could  not 
be  permitted  to  yary  them  by  parol,  there  was  no  error 
in  permitting  him  to  show,  by  parol  evidence,  that  the 
provision  of  thie  contract  relative  to  furnishing  cars  was 
known  by  Pennington,  at  the  time  the  contract  was  sign- 
ed, to  be  in  excess  of  the  agent's  authority.   17  Cyc.  701. 

Except  for  the  matter  of  the  right  of  the  plaintiff  to 
recover  the  advance  payment  of  $50' on  the  purchase 
price  of  the  hay,  which  we  shall  presently  consider,  the 
assignments  of  error  insisted  upon  by  the  plaintiff  all 
relate  to  and  are  dependent  upon  the  propriety  of  the 
ruling  of  the  trial  court  in  admitting  the  parol  evidence 
complained  of,  and  the  conclusion  reached  upon  that 
question  disposes  of  the  principal  contentions  raised  up- 
on this  appeal. 

The  plaintiff  vpleaded  the  advance  payment  in  its  peti- 
tion and  prayed  for  judgment  therefor.  The  defendant, 
in  his  answer,  tendered  that  sum  into  court,  '*to  be  paid 
to  the  said  Leypoldt  &  Pennington,  or  whichever  one  the 
court  may  find  entitled  to  the  same.'*  The  defendant's 
liability  for  the  return  of  this  money  being  thus  conceded 
in  the  pleadings,  the  trial  court,  we  think,  should  have 
required  the  jury  to  return  a  verdict  for  the  plaintiff  in 
the  sum  of  $50,  even  though  the  jury  found  for  the  de- 
fendant with  reference  to  the  damages  claimed  for  breach 
of  contract. 

We  accordingly  recommend  that,  if,  within  30  days, 
the  defendant  pay  into  the  hands  of  the  clerk  of  this 
court  the  sum  of  $50  for  the  use  and  benefit  of  the  plain- 
tiff, the  judgment  of  the  court  below  be  affirmed,  but 
that  otherwise  it  be  reversed  and  remanded. 

Per  Curiam.  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  affirmed, 
if,  within  30  days,  the  defendant  pay  into  the  hands  of 


Vol.  105]  JANUARY  TERM,  1920.  25 

Garrison  v.  Modern  Woodmen  of  America. 

the  clerk  of  this  court  the  sum  of  $50  for  the  use  and 
benefit  of  the  plaintiff,  hut  that  otherwise  it  be  reversed 
and  remanded,  and  this  opinion  is  adopted  by  and  made 
the  opinion  of  the  court. 

Affirmed  on  condition. 


Gladys  May  Garrison,  appellee,  v.  Modern  Wood- 
men OF  America,  appellant. 

Filed  July  14,  1920.    No.  21075. 

1.  Insurance:  Beneficial  Associations:  By-laws.  A  by-law  of  a 
fraternal  benefit  society  enacted  after  the  issue  of  the  benefit 
certificate  must  be  reasonable  to  bind  a  member,  though  the  certifi- 
cate provides  that  the   member  shall   be   bound   by  the  by-laws 

•  as  they  then  existed,  or  may  be  thereafter  modified  or  enacted. 

2.  :  :  .  A  subsequently  adopted  by-law  of  a  fra- 
ternal beneficiary  society  is  not  binding  upon  a  member  who  has 
agreed  in  his  application  and  the  certificate  issued  to  him  that 
all  by-laws  then  in  force  or  thereafter  adopted  should  be  bind- 
ing upon  him,  where  such  by-law  provides  that  the  disappearance 
or  long-continued  absence  of  a  member  unheard  of  shall  not  be  re- 
garded as  evidence  of  death  or  right  of  recovery  on  any  benefit 
certificate  issued  by  the  society  until  the  full  term  of  the  mem- 
ber's expectancy  of  life. 


3.   :  :  Proof  of  Loss.    When  a  member  disappears,  and 

the  beneficiary  depends  upon  such  disappearance  as  a  presumption 
of  death,  the  society  is  estopped  from  claiming  the  proofs  of  loss 
were  not  sufficient,  where  it  took  the  position  that  it  was  not  li- 
able  until  actual  death  was  shown,  or  payments  made  for  term 
of  expectancy. 

Appeal  from  the  district  court  for  Greeley  county: 
James  R.  Hanna,  Judge.    Affirmed, 

Truman  Plantz,  P.  J.  Barrett  and  Nelson  (7.  Pratt,  for 
appellant. 

James  R.  Swai^,  contra. 
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TtBBETS,   C. 

This  is  an  action  by  the  plaintiff  against  defendant  to 
recover  on  a  beneficiary  certificate.  Trial  had  to  a  jury. 
Judgment  for  plaintiff,  and  defendant  a.ppeals. 

The  plaintiff  in  this  action  is  the  daughter  and  sole 
beneficiary^  named  in  a  certificate  issued  by  defendant 
to  one  G.  G.  Garrison  for  $2,000,  payable  to  plaintiff  on 
the  death  of  insured,  who  at  the  time  of  the  issuance  of 
the  certificate  was  of  the  age  of  43  years.  The  defendant 
is  a  fraternal  beneficiary  society  incorporated,  organ- 
ized and  doing  business  under  the  laws  of  the  state  of 
Illinois.  Among  other  conditions  contained  in  said  cer- 
tificate is  the  follomng:  *^This  certificate  and  contract 
IS  and  shall  be  subject  to  forfeiture  for  any  of  the  causes 
of  forfeiture  which  are  now  prescribed  in  the  by-laws 
of  this  society,  or  for  any  other  cause  or  causes  of  for 
f eiture  which  may  be  hereafter  prescribed  by  this  society 
by  amendment  of  said  by-laws.''  Another  provision  con- 
tained in  said  certificate  is:  ^*No  action  can  or  shall  be 
maintained  on  this  certificate  until  after  the  proofs  of 
death  and  claimant's  right  to  benefits  as  provided  for  in 
the  by-laws  of  this  society  have  been  filed  with  the  head 
clerk,  and  passed  upon  by  the  board  of  directors,  nor  un- 
less brought  within  one  year  from  the  date  of  such  ac- 
tion bv  said  board." 

The  said  certificate  was  executed  by  defendant  on  the 
16th  day  of  July,  1898,  and  delivered  Au^ist  6,  1898. 
Subsequently  the  by-laws  of  defendant  were  amended 
to  take  effect  from  and  after  the  1st  day  of  September, 
1908,  and  contained  the  following: 

**Sec.  66.  Disappearance  No  Presumption  of  Death — 
No  lapse  of  time  or  absence  or  disappearance  on  the  part 
of  any  member,  heretofore  or  hereafter  admitted  into  the 
society  without  proof  of  the  actual  death  of  such  mem- 
ber, while  in  good  standing  in  the  society,  shall  entitle 
his  beneficiary  to  recover  the  amount  of  his  benefit 
certificate,  except  as  hereinafter  provided.  The  dis- 
appearance or  long-continued  absence  of  any  member 
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unheard  of  shall  not  be  regarded  as  evidence  of  death 
or  give  any  right  to  recover  on  any  benefit  certificate 
heretofore  or  hereafter  issued  by  the  society  until  the 
full  term  of  the  member's  expectancy  of  life,  according 
to  the  national  fraternal  congress  table  of  mortality,  has 
expired  within  the  life  of  the  benefit  certificate  in  ques- 
tion, and  this  law  shall  be  in  full  force  and  effect,  any 
statute  of  any  state  or  country  or  rule  of  common  law 
of  any  state  or  country  to  the  contrary  notwithstanding. 
ThiB  term  *  within  the  life  of  the  benefit  certificate,'  as 
here  used,  means  that  the  benefit  certificate  has  not 
lapsed  or  been  forfeited,  and  that  all  payments  required 
by  the  by-laws  of  the  society  have  been  made." 

There  was  also  an  amendment  to  the  by-laws  which 
went  into  effect  September  10,  1914,  as  to  proof  and  re- 
quirements to  be  furnished  the  society  on  the  death  of  a 
member. 

The  insured  continued  to  pay,  or  caused  to  be  paid, 
the  assessments  from  the  time  the  certificate  went  into 
effect  until  about  April,  1910,  when  he  disappeared, 
since  which  time  until  the  commencement  of  this  action 
plaintiff  and  her  relatives  have  paid  the  assessments 
due  under  the  certificate.  The  insured  disappeared 
after  the  by-law  relating  to  disappearance  had  been  en- 
acted and  gone  into  effect.  As  to  the  disappearance  of 
Garrison  and  the  presumption  of  his  death  after  the 
lapse  of  seven  years,  it  is  not  necessary  to  enter  into 
a  discussion  of  the  same,  as  defendant  has  not  success- 
fully controverted  the  fact  that  he  did  disappear  on 
the  date  mentioned  and  that  all  the  necessary  require- 
ments have  been  met  as  to  a  search  for  his  whereabouts. 
The  sole  question  as  we  deem  it  for  our  consideration 
is :  Was  the  amended  by-law  adopted  in  1908  conclusive 
on  the  plaintiff  and  her  right  to  recover  in  this  action ! 
This  court  has  decided  frequently  and  it  is  the  well- 
established  rule  in  this  jurisdiction  that — **A  presump- 
•tion  of  death  arises  from  the  continued  and  unexplained 
absence  of  a  person  from  his  home  or  place  of  residence 
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for  seven  years,  where  nothing  has  been  heard  from  or 
concerning  him  during  that  time  by  those  who,  were  he 
living,  would  naturally  hear  from  him.*'  Holdrege  v. 
Livingston,  79  Neb.  238.  See,  also,  McLaughUn  v.  Sot'cr- 
eign  GampyW.  O.  W.,  97  Neb.  71;  Masters  v.  Modern 
Woodmen  of  America,  102  Neb.  672. 

This  rule  is  ahnost  universal,  and  its  adoption  was  to 
meet  those  conditions  and  circumstances  that  occasion- 
ally arise  in  human  affairs.  In  the  instant  case  it  will 
not  be  contended  but  what  the  plaintiff  would  be  entitled 
to  recover  were  it  not  for  the  adoptioji  of  the  by-law  by 
defendant  abrogating  the  presumption  of  death  from 
seven  years'  disappearance.  As  contended  by  counsel 
for  defendant  this  is  a  rule  of  evidence ;  but  it  is  such  a 
general  rule  that  parties  entering  into  a  contract,  and 
especially  one  similar  to  the  one  involved,  would  take 
cognizance  of  its  existence,  force  and  effect,  and  it 
would  naturally  be  in  contemplation  of  the  parties  when 
entered  into.  We  have  been  cited  by  both  plaintiff  and 
defendant  to  the  case  of  McLaughlin  v.  Sovereign  Camp, 
W.  0.  W.,  97  Neb.  71,  to  maintain  their  separate  con- 
tentions. In  the  McLaughlin  case  the  court,  after  aflBrm- 
ing  the  rule  of  presumption  of  death,  as  heretofore  quot- 
ed, held :  **In  such  case  an  insurer  cannot  avoid  its  con- 
tract of  insurance  on  the  life  of  such  absentee  because 
of  an  alleged  violation  by  the  insured  of  a  by-law  adopt- 
ed by  the  insurer  during  such  unexplained  absence, 
without  evidence  that  the  insured  was  living  when  the 
by-law  was  adopted."  In  the  instant  case  the  by-law  was 
adopted  during  the  life  of  the  insured,  and  if  this  court 
intended  to  hold  in  the  McLaughlin  case  that  in  all  cases 
where  the  by-law  was  amended,  whatever  its  nature, 
scope,  or  character,  before  the  disappearance  of  the  in- 
sured, the  beneficiary  was  bound  by  the  amendment, 
then  we  are  determined  as  to  the  right  of  the  plaintiff 
to  recover,  and  this  case  should  be  reversed.  But  we 
are  not  faced  with  such  a  contingency.  The  McLaughlin 
case  is  not  determinate  of  the  rights  of  the  parties  in 
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this  case.  The  question  logically  occurs  as  to  whether 
the  by-law  adopted  in  1906  was  of  such  a  character  as 
to  be  binding  upon  the  insured  and  the  beneificiary.  As 
to  this  proposition  the  McLa/ughlin  case  is  silent.  It 
determined  the  issues  in  that  case  as  far  as  it  became 
necessary,  and  did  not  discuss  or  decide  the  question 
as  to  the  bidding  force  of  the  by-law  or  as  to  the  effect 
of  an  amendment  after  the  contract  was  entered  into 
and  prior  to  the  disappearance  of  the  insured,  os  as  to 
whether  the  same  was  reasonable  or  not. 

In  the  case  of  Sweet  v.  Modern  Woodmen  of  America, 
169  Wis.  462,  the  supreme  court  in  a  case  analagous  to 
the  one  at  bar,  and  having  under  consideration  the  same 
by-law,  the  defendant  in  that  case  being  the  same  as  the 
defendant  in  the  present  case,  held : 

''A  controversy  as  to  contract  rights  between  a  fra- 
ternal benefit  association  and  a  beneficiary  is  not  an  in- 
ternal affair  of  the  corporation  with  reference  to  which 
the  legal  decisions  of  its  tribunal  can  be  made  conclu- 
sive. 

**Thus,  a  by-law  of  a  fraternal  benefit  association, 
providing  that  the  disappearance  of  a  member  for  any 
period  short  of  his  life  expectancy  should  not  entitle 
the  beneficiary  to  recover  on  the  certificate,  substantial- 
ly changed  the  contract,  and  could  not  apply  to  a  certifi- 
cate theretofore  issued,  though  the  insured  had  agreed 
that  the  laws  thereafter  enacted  by  the  association 
should  become  a  part  of  the  contract. '  * 

The  court  in  the  opinion  in  discussing  the  provisions 
of  the  by-law  say:  '*It  is  an  attempt  to  establish  by 
contract  a  rule  of  evidence  and  enforce  acceptance  of 
the  rule  upon  the  courts. ' ' 

The  civil  court  of  appeals  of  Texas  in  the  case  of 
Supreme  Lodge,  K.  P.,  v.  Wilson,  204  S.  W.  (Tex.) 
891,  declared  the  rule  to  be  in  that  jurisdiction:  ** Fra- 
ternal insurance  company's  by-law  that  absence  for 
seven  years  shall  not  be  evidence  of  death  until  full 


30  NEBRASKA  REPORTS.  [Vol.  105 

Garrison  v.  Modern  Woodmen  of  America. 

term  of  life  expectancy  of  insured  has  expired  was  un- 
reasonable as  to  a  policy  already  existing.'' 

"A  bylaw  of  a  fraternal  insurance  company  that  no  re- 
covery could  be  had  upon  any  certificate  of  insured  absent 
seven  years  until  after  the  expiration  of  life  expectancy 
was  unreasonable  as  to  an  existing  certificate." 

It  is  true  that  the  statutes  of  Texas  provicJe  * '  that  any 
person  absent  for  seven  years  shall  be  presumed  to  be 
dead.  '^  The  court  held,  however,  that  the  by-law  was  not 
only  in  conflict  with  the  statutes  of  that  state,  but  it  was 
unreasonable,  and  by  numerous  decisions  the  courts  of 
Texas  are  committed  to  the  rule  that  a  bv-law  similar  to 
the  one  in  question  is  unreasonable,  both  as  to  the  terms 
and  conditions  contained  therein  and  also  as  an  usurpa- 
tion of  the  powers  of  the  court. 

The  supreme  court  of  Kansas  in  the  case  of  Hamwn 
V.  United  Workjneny  99  Kan.  731,  having  under  con- 
sideration a  by-law  similar  to  defendant's,  arrived  at 
the  same  conclusion  as  the  Texas  court,  as  to  the  effect 
of  this  particular  by-law,  and  state  that  the  rule  to  be 
applied  to  unexplained  absences  is  so  well  settled  in  that 
state  as  to  have  acquired  substantially  the  force  of  a 
statute.  The  court  in  the  Harmon  case  distinguishes 
many  of  the  cases  cited  by  defendant  in  support  of  its 
contention.  The  supreme  court  of  Idaho  in  Gaffney  v. 
Royal  Neighbors  of  America,  31  Idaho,  549,  declared 
that  a  by-law  similar  to  defendant's  was  void. 

The  supreme  court  of  Michigan  has  also  arrayed  it- 
self on  the  side  of  those  courts  which  have  held  that  a 
by-law  containing  the  provision  of  the  one  under  con- 
sideration in  the  instant  case  is  an  unreasonable  one. 
Samberg  v.  Knights  of  Maccahees,  158  Mich.  568. 

The  exhaustive  and  well-considered  opinion  in  the 
case  of  Richey  v.  Sovereign  Camp,  ir.  0.  ^^\,  184  la. 
10,  is  determinate  of  nearly,  if  not  all,  of  the  contentions 
urged  by  the  defendant  in  the  instant  case.  In  that  case 
the  supreme  court  of  Iowa  not  only  held  that  the  change 
in  the  by-law  had  by  them  under  consideration  was  in- 
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efiFective  to  bar  the  plaintiff  from  his  right  of  recovery, 
but  also  held:  '* Where  beneficiary  of  member  relied 
upon  his  absence  or  disappearance,  creating  presump- 
tion of  death,  proof  of  loss  furnished  society  was  not 
required  to  go  beyond  showing  such  disappearance  as 
would  raise  the  presumption. 

**  Where  a  member  disappeared,  and  his  beneficiary 
claimed  under  presumption  of  death  from  absence,  the 
society,  Avhich  flatly  took  position  it  was  under  no  liabil- 
ity until  actual  death  were  shown  or  payments  were 
made  for  term  of  expectancy,  thereby  waived  different 
and  further  proof."   (168  N.  W.  276.) 

We  are  constrained  to  adopt  the  holdings  of  the  Iowa 
court,  not  onlv  as  to  its  construction  of  the  force  and 
oj^eration  of  the  by-law  passed  upon  by  them,  but  also 
as  to  the  ruling  of  the  court  as  to  the  sufficiency  of  the 
proof  of  loss  furnished.  The  case  at  bar  and  the  Iowa 
ease  as  to  those  two  inatters  are  practically  identical, 
and  the  reasoning  in  the  Iowa  case  would  apply  to  the 
instant  case  in  all  the  matters  in  which  the  facts  and 
law  involved  in  the  two  cases  are  similar. 

We  have  had  our  attention  called  to  Cobble  v.  Royal 
Neighbors  of  America^  219  S.  W.  (Mo.  App.)  118,  in 
which  that  court,  having  under  consideration  a  by-law 
similar  in  all  respects  to  the  one  in  the  instant  case,  held 
the  by-law  valid  and  enforceable  and  affirmed  the  judg- 
ment of  the  circuit  court  from  which  the  appeal  was  tak- 
en. Justice  Bradley  of  that  court,  however,  filed  a  strong 
and  convincing  dissenting  opinion  and  collated  the  cases 
bearing  on  both  sides  of  the  question  and  clearly  deni- 
onsti^ated  by  the  argument  and  authorities  cited  that 
the  by-law  was  void  and  had  been  so  declared  by  a 
majority  of  the  courts  considering  the  same,  and  at 
his  request  the  case  was  certified  to  the  supreme  court 
of  that  state,  where  it  is  now  pending. 

Also  the  case  of  Stein  v.  Modern  Woodmen  of  Amer- 
ica, decided  April  30,  1920,  is  in  point,  wherein  the  ap- 
pellate court  in  and  for  the  first  district  of  the  state  of 
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Illinois  held  that  the  said  by-law  under  consideration 
in  the  instant  ease  is  not  against  public  policy  nor  in 
contravention  of  any  public  law,  and  bases  its  conclusion 
largely  on  the  case  of  Apitz  v.  Knights  &  Ladies  of 
Honor,  274  111.  196,  and  Supreme  Council,  Royal  Ar- 
canum V.  McKnight,  238  111.  349. 

Counsel  for  defendant  cites  in  his  brief  in  sujpport  of 
his  contentions  the  case  of  Olson  v.  Modem  Woodmen 
of  America,  182  la.  1018,  where  the  conclusions  of  the 
court  were  the  same  as  in  the  case  of  Masters  v.  Modern 
Woodmen  of  America,  supra,  and  McLaughlin  v.  Sover- 
eign Gamp,  W.  0.  W.,  supra.  Yet  the  Iowa  court  by 
its  decision  in  the  Richey  case,  supra,  did  not  consider 
that  it  was  in  any  manner  modifying  or  overruling  the 
Olson  case.  Neither  do  we  consider  that  the  conclusion 
we  have  arrived  at  is  in  conflict  with  the  rule  declared 
in  the  McLaughlin  and  Masters  cases.  The  reasons 
given  in  those  for  the  conclusions  arrived  at  would  ap- 
ply with  equal  force  to  conclusions  we  have  arrived  at 
in  th^  instant  case. 

The  rule  is  almost  universal  that  an  unreasonable  and 
oppressive  amendment  to  the  by-laws  of  a  society  of  the 
character  of  defendent's  is  inoperative.  "All  by-laws  must 
be  reasonable  and  consistent  with  the  general  principles 
of  the  law  of  the  land,  which  are  to  be  determined  by 
the  courts  when  a  case  is  properly  before  them. ' '  1  Bacon 
Life  and  Accident  Insurance,  Benefit  Societies  (4th  ed.) 
sec.  106. 

It  must  be  conceded  that  the  courts  of  some  states 
have  uphold  amendments  to  by-laws  similar  to  the  one 
under  consideration,  notably  the  courts  of  Ohio,  Mary 
land.  New  York,  and  Illinois,  and  others  inf erentially ; 
but  we  decline  to  be  governed  by  those,  but  choose  rath- 
er to  adopt  the  conclusions  arrived  at  by  a  majority 
of  and  the  best-considered  cases ;  the  reasoning  and  con- 
clusions which  we  consider  are  in  harmony  with  the 
previous  decisions  of  this  court,  and  not  in  violation  of 
public  policy,  the  statutes  of  this  state,  or  the  fundamen- 
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tal    principles  governing    a  change    in    the  laws   of   a 
society  which  is  unreasonable  and  oppressive. 

For  the  reasons  heretofore  set  forth,  w^e  recommend 
that  the  judgment  of  the  district  court  be  affirmed. 

Peb  Curiam.  For  the  reasons  stated  in  the  fore- 
going opinion,  the  judgment  of  the  district  court  is 
affirmed,  and  this  opinion  is  adopted  by  and  made  the 
opinion  of  the  court. 

Affirmed. 

Letton,  J.,  dissents. 


Edith  R.  Stone,  appellant,  v.  James  H.  Stine   et  al., 

appellees. 

Filed  July  14,  1920.    No.  21064. 

1.  Wills:  Construction.  Both  in  construing  a  will  and  in  determin- 
ing the  rights  of  parties  under  it,  the  supreme  controlling  con- 
sideration is  the  intention  of  the  testator. 

2.  :  Legatees.  By  claiming  under  the  will,  a  legatee,  by  im- 
plication, submits  to  the  testator's  intention. 

3.   :  :    Where  a  testator,  having  life  insurance  payable 

to  his  heirs  at  his  death,  treats  it  as  part  of  his  estate  in  mak- 

,lng  his  will,  in  the  belief  that  it  is,  his  belief  in  that  regard, 
though  erroneous,  is  adopted  by  all  legatees  claiming  under  the 
will  and  is  binding  upon  them. 

Appeal  from  the  district  court    for    Douglas    county: 
Charles  Leslie,  Judge.    Affirmed  as  modified. 

Will  H.  Thompson  (&  Son,  for  appellant. 
Charles  W.  Sears  and  John  W.  Graham,  contra. 

Cain,  C. 

Plaintiff,  a  minor,  by  her  guardian  and  next  friend, 
brought  this  suit  to  require  her  father's  testamentary 

105  Neb.—S 
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trustee  to  give  a  fidelity  bond  to  secure  trust  funds  to 
the  extent  of  $1,000.  The  defendant  trustee,  James  H. 
Stine,  in  his  answer  and  at  the  trial,  declared  himself 
willing  to  execute  the  required  bond  to  secure  funds  to 
the  extent  of  $600  only,  claiming  that  plaintiff  had  al- 
ready received  $400  of  her  legacy.  The  judgment  of 
the  district  court  was  that  the  defendant  trustee  held 
only  $600  belonging  to  the  plaintiff,  and  ordered  him  to 
give  a  £delity  bond  to  plaintiff  in  that  sum,  premiums 
thereon  to  be  paid  out  of  plaintiff's  trust  estate  in  his 
hands,  the  costs  of  suit  to  be  taxed'  to  plaintiff.  The 
plaintiff  appealed.  Decision  of  this  case  incidentally 
involves  the  construqtion  of  a  will. 

The  facts  are  all  stipulated  and,  as  far  as  material, 
are  as  follows :  Edith  R.  Stone,  the  plaintiff,  is  a  minor 
of  the  age  of  15  years  on  July  21,  1919,  and  is  the  daugh- 
ter of  John  W.  Stone,  the  deceased  testator,  by  his  sec- 
ond wife,  Luvilla  J.  Stone,  divorced,  who  is  plaintiff's 
guardian.  The  interveners,  Mamie  Stine,  Floyd  E.  Stone, 
Ella  M.  Stone,  and  Ethel  Stone  are  children  of  John  W. 
Stone  by  his  first  marriage,  and  are  appellees  herein. 

John  W.  Stone  died  in  the  state  of  Washington  on 
January  23,  1911,  leaving  a  last  will  and  testament  ex- 
ecuted on  the  4th  day  of  November,  1910,  which  was 
duly  admitted  to  probate  at  Seattle  in  February,  1911. 
Final  decree  of  distribution  was  entered  December  3, 
1913. 

The  portions  of  the  will  material  to  this  suit  are  as 
follows:  '* First.  To  my  children  by  my  first  wife, 
to  wit,  Mamie  Stine,  wife  of  James  H.  Stine,  of  Omaha, 
Nebraska,  Floyd  E.  Stone,  Ella  M.  Stone  and  Ethel 
Stone,  I  give  the  life  insurance  which  I  have  in  the 
'Ancient  Order  of  United  Workmen,'  to  wit,  two  thou- 
sand dollars  ($2,000),  share  and  share  alike.  *  *  * 
Second.  To  Edith  R.  Stone,  my  daughter  by  my  second 
marriage,  if  she  survive  me,  I  give  the  sum  of  one 
thousand  dollars   ($1,000)   in  cash,  and  direct  that  if 
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said  Edith  R.  Stone  be  under  the  age  of  twenty  (20) 
years  at  the  time  of  my  death,  this  bequest  shall  be  paid 
to  said  James  H.  Stine,  as  trustee,  to  hold  the  same, 
both  principal  and  interest,  until  my  said  daughter  ar- 
rives at  the  age  of  twenty  (20)  years,  at  which  time  the 
entire  sum,  both  principal  and  interest,  shall  be  paid 
over  to  her.  But  if  my  said  daughter  shall  die  before 
she  reaches  the  age  of  twenty  (20)  years,  then  this  be- 
quest shall  lapse  and  the  amount  thereof  shall  be  paid 
into  the  residue  of  my  estate  under  the  provisions  here- 
inafter set  out.'*  The  third  paragraph  of  the  will  be- 
queaths the  residuary  estate  to  James  H.  Stine,  to  be 
held  by  him  ia  trust  until  the  youngest  surviving  child 
of  the  testator's  first  marriage  shall  reach  the  age  of  23 
years,  at  which  time  the  entire  residuary  estate  shall 
be  divided  equally  between  the  surviving  children  of  the 
first  marriage,  or  the  children  of  any  deceased  child  of 
the  first  marriage  by  right  of  representation.  The  trus- 
tee has  given  no  bond,  and  plaintiff  offers  that  the  pre- 
mium be  paid  out  of  her  trust  estate. 

For  nearly  20  years  before  his  death,  the  testator 
had  a  benefit  certificate  for  $2,000  in  the  Ancient  Order 
of  United  Workmen.  His  first  wife,  Eva  D.  Stone,  was 
named  as  beneficiary,  but  after  her  death  no  new  bene- 
ficiary was  named.  Hence,  it  was  payable,  at  his  death, 
only  to  his  five  children  in  eqiial  shares,  as  all  parties 
concede  and  as  this  court  has  held.  Schneider  v.  Modern 
Woodmen  of  America,  96  Neb.  545.  The  Grand  Lodge 
insurer  refused  to  pay  the  insurance  money  to  the  ex- 
ecutor, and  it  was  paid  to  the  five  children  in  equal 
shares,  plaintiff  receiving  $400  thereof.  She  claims  that 
she  is  entitled  to  retain  this  $400  and,  in  addition,  to  re- 
ceive the  legacy  of  $1,000  under  the  'will.  Appellees 
contend  that  the  $400  already  received  by  her  should 
be  deducted  from  the  $1,000. 

On  October  19,  1910,  Luvilla  J.  Stone,  mother  and 
guardian  of  plaintiff,  was  granted  a  divorce  from  John 
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W.  Stone  and  was  awarded  the  custody  of  plaintiff, 
who  w^as  then  six  years  old,  and  $25  a  month  for  the 
plaintiff's  support  during  her  minority.  After  the  death 
of  John  W.  Stone,  Luvilla  J.  Stone,  as  plaintiff's  guard- 
ian, filed  a  claim  against  his  estate  for  $825,  the  amount 
then  due  on  the  monthly  payments,  and  the  further  sum 
of  $2,500  to  cover  the  payments  thereafter  to  become  due 
until  plaintiff  should  become  of  age  in  1922.  On  the 
court's  order,  and  out  of  the  estate,  $825  was  paid  to 
plaintiff's  guardian  and  $2,500  was  paid  to  the  Title 
Trust  Company  of  Seattle,  plaintiff's  trustee.  The  en- 
tire estate,  after  payment  of  all  debts,  other  than  the 
two  payments  above  noted,  consisted  of  a  half  interest 
in  some  lots  in  Seattle  valued  at  $2,250,  $8,311.43  cash, 
and  other  items  of  less  value  than  $100.  After  deduct- 
ing those  two  payments,  there  remained  in  the  hands 
of  the  executor  only  $4,986.43,  which  he  paid  to  the 
defendant  trustee.    . 

It  will  be  noted  from  the  will  itself  that  the  testator 
believed  he  had  power  to  make  testamentary  disposition 
of  the  $2,000  life  insurance  money,  arid  that  he  made 
his  will  with  the  idea  that  it  was  a  part  of  his  estate. 
Of  course,  he  was  mistaken  about  this,  since  the  insurance 
was  payable  to  his  children,  no  new  beneficiary  having 
been  named.  Nevertheless,  it  was  included  within  his 
testamentary  scheme,  and  he  treated  the  insurance  as 
part  of  his  estate  and  it  must  be  so  treated  by  all  who 
claim  under  the  will.  He  provided  that  plaintiff  should 
have  but  $1,000  out  of  the  whole  of  what  he  regarded  as 
his  estate.  That  was  the  testator's  intent,  and  it  is  con- 
trolling and  must  prevail  over  every  other  consideration, 
not  only  in  the  construction  of  the  will,  but  in  determin- 
ing the  rights  of  all  persons  claiming  under  it.  Beer- 
mann  r.  Ded ire,  112  (la.  614;  Weeks  r.  Weeks,  77  N. 
(\ir.  421;  Worley  i\  AVimhcrJy,  99  Neb.  20;  Tfill  v.  Hill, 
90  Neb.  43;  In  re  Estate  of  ivillits,  S8  ^eh.  805;  In  re 
Estate  of  Manning,  85  Neb.  60;  St,  James  Orphan  Asy- 
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him  V.  Shelby,  60  Neb.  796;  MoJir  v.  Harder,  103  Neb. 
545.  By  claiming  under  a  will,  a  legatee  adopts  and 
submits  to  the  testator's  intent.  Weeks  v.  Weeks,  supra. 
The  testator  intended  that  this  life  insurance  money 
should  go  to  the  four  children  of  his  first  marriage  in 
equal  shares,  and  that  this  plaintiff  should  have  a  total 
of  only  11,000  out  of  what  he  regarded  as  his  estate. 
If  plaintiff's  contention  should  prevail,  she  would  re- 
ceive $400  more  than  the  testator  intended  and  each  of 
the  appellee  children  would  receive  $100  less  than  he 
intended,  and  thereby  his  whole  scheme  would  be  disar- 
ranged and  his  purpose  defeated.  This  cannot  be  per-  . 
mitted.  The  only  way  now  to  carry  out  the  testator's 
intent  is  to  treat  the  insurance  money  as  part  of  the 
estate  as  he  treated  it,  and  charge  the  $400  already  re- 
ceived by  plaintiff  against  her  legacy  of  $1,000,  leaving 
$600  in  the  hands  of  the  trustee  belonging  to  her. 

But  appellant  contends  that  the  parties  to  the  will  and 
those  concerned  in  carrying  out  its  provisions  have 
placed  a  different  construction  on  the  will  by  treating 
the  insurance  money,  as  not  being  a  part  of  the  estate 
at  all,  citing  Cady  v.  Travelers  Ins.  Co.,  93  Nob.  634, 
Jobst  V.  Hayden  Bros.,  84  Neb.  735,  and  Pate  v.  French, 
122  Ind.  10,  in  support  of  the  contention.  There  are 
two  answers  to  this  contention.  One  is  that  the  insur- 
ance money  was  paid  by  the  Grand  Lodge  and  received 
by  the  children  under  actual  legal  necessity  and  they 
had  no  alternative,  and,  hence,  their  act  cannot  be  in- 
terpreted as  a  construction  of  the  will.  The  other 
answer  is  that  the  legatees  cannot  displace  the  testator's 
intent  by  their  interpretation  without  setting  aside  the 
whole  will.  The  two  Nebraska  cases  cited  relate  to  the 
construction  of  contracts  and  no  will  was  involved.  The 
Indiana  court  simply  upheld  deeds  made  by  devisees. 
Neither  of  the  cases  cited  is  in  point. 

Appellant  also  contends  that  the  probate  court  of  the 
state  of  Washington  has  construed  the  will  in  her  favor. 
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We  have  examined  the  tJecree  of  that  court  with  care, 
and  the  construction  of  the  will  was  not  in  issue  or  before 
the  court,  and  was  not  decided.  The  report  of  the  ex- 
ecutor to  that  court  shows  that  he  has  paid  the  total 
sum  in  his  hands,  after  the  payment  of  debts  and 
charges,  over  to  the  trustee,  and  states  the  total  amount 
and  the  names  of  all  legatees,  but  does  not  state  any  specific 
amount  to  be  paid  to  any  legatee.  There  could  not  be  and 
was  not  any  judicial  construction  of  the  will  by  that  court. 

Appellant  further  complains  that  the  trial  court  erred 
in  holding  that  the  trustee  should  account  for  the  money 
from  December  8,  1913,  instead  of  February  14,  1912, 
when  he  received  a  sum  sufficient  to  cover  the  bequest  to 
plaintiff.  In  this  appellant  is  right,  and  it  is  conceded 
by  appellees  in  their  brief,  and  the  decree  of  the  district 
court  should  be  modified  accordingly.  Complaint  is  al- 
so made  of  the  taxing  of  the  costs  to  plaintiff,  but  we 
think  the  costs  were  properly  so  taxed. 

We  recommed  that  the  judgment  of  the  district  court 
be  modified  so  as  to  require  the  defendant  trustee  to 
account  to  plaintiff  for  the  $600  from  February  14, 1912, 
and  that,  as  so  modified,  the  judgment  of  the  district 
court  be  affirmed. 

Per  Curiam.  For  the  reasons  stated'in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  affirmed, 
as  modified,  and  this  opinion  is  adopted  by  and  made  the 
opinion  of  the  court. 

Affirmed. 


National  Surety  Company,  appellant,  v.  Thomas  Love, 

APPELLEE.  • 
Filed  July  14,  1920.    No.  21086. 

1.  Judgment:  Validity.  Section  1,  art.  IV  of  the  Constitution  of  the 
United  States,  requiring  that  full  faith  and  credit  shall  be  given 
to  the  judgment  of  a  sister  state,  has  no  application  to  such 


*  Reversed  on  rehearing.    See  opinion,  p.  — ,  post. 
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a  judgment  rendered  against  one  of  several  joint  obligors  who 
was  a  nonresident  of  the  state,  and  had  no  notice  or  knowledge 
of  the  pendency  of  the  action,  and  did  not  appear  therein. 
jyArcy  v.  Ketchum,  11  How.  (U.  S.)  ♦IBB;  Thompson  v,  Wnitman, 
18  Wall.  (U.  S.)  457;  Knowlea  v.  Gaslight  &  Coke  Co.,  19  Wall. 
(U.  S.)  58;  Hall  v,  Lanning,  91  U.  S.  160. 

2.  :  Ck)NCLU8ivENESS.  A  judgment  rendered  against  an  indem- 
nitee on  a  bond  upon  which  he  was  surety  is  not  conclusive  upon 
the  indemnitor  of  his  liability  thereon,  when  such   indemnitor 

.  was  a  nonresident  of  the  state  in  which  the  judgment  was  render- 
ed, and  had  no  notice  or  knowledge  of  the  pendency  of  the  action 
on  the  bond,  and  did  not  appear  therein. 

3.  Evidence:  Judicial  Recobo:  Aitthentication.  ^t  is  indispensable 
to  the  authentication  of  a  judicial  record  of  a  sister  state  that  it 
have  attached  thereto  a  certificate  of  the  presiding  judge  that 
the  attestation  is  "in  due  form"  or  "in  due  form  of  law."  Chapman 
V.  Chapman,  74  Neb.  388;  Rev.  St.  1913,  sec.  7979. 

4.  Evidence  examined,  and  held  to  sustain  the  judgment  of  the  trial 
court 

Appeal  from  the  district  court  for  Sioux  county: 
WiLLLLM  H.  Westover,  Judge.    Affirmed. 

F.  8.  Baker  and  Crane,  Boucher  &  Sternberg^  for  ap- 
pellant. 

J.  E.  Porter,  0.   W.   Percy  and  Tyrrell  &   Westover, 

contra. 

< 

Cain,  C. 

In  this  action  the  National  Surety  Company  sued  the 
defendant,  Love,  to  recover  the  sum  of  $650.80  upon  a 
written  contract  executed  by  Love  to  indemify  the  com- 
pany for  any  loss,  damage  or  expense  it  should  sustain 
by  reason  of  becoming  his  surety  upon  an  attachment 
bond  executed  on  the  8th  day  of  May,  1914,  in  a  case 
where  he  sued  one  Al  Crystal  in  the  circuit  court  of 
Klamath  county,  Oregon,  to  recover  the  sum  of  $1,000. 
The  case  was  tried  to  the  court  without  a  jury,  and,  on 
May  12,  1919,  resulted  in  a  judgment  dismissing  plain- 
tiff's  action.  Plaintiff  appeals,  assigning  as  error  that 
the  judgment  is  contrary  to  law  and  to  the  evidence. 
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The  facts  are  somewhat  involved,  but  will  be  stated 
with  as  much  brevity  as  possible,  as  follows:  On  May 
8,  1914,  Thomas  Love  began  an  action  and  attachment 
proceeding  against  Al  Crystal  in  the  Oregon  court  to 
recover  $1,000  for  money  had  and  received,  and  the 
plaintiff  herein  became  surety  on  the  attachment  under- 
taking. The  attachment  was  levied  upon  a  stock  of  liq- 
uors and  bar  fixtures  belonging  to  Crj^stal  in  Klamath 
Falls,  Oregon,  but  he  gave  a  redelivery  bond  with  Pow- 
ell and  Montgomery  as  his  sureties,  and  again  got  posses- 
sion of  his  goods.  On  August  14,  1914,  upon  the  affi- 
davit of  Love  a  successive  writ  of  attachment  issued, 
which  was  served  on  August  20,  1914,  by  garnishing 
$1,00^^  in  the  hands  of  the  First  State  &  Savings  Bank 
of  Klamath  Falls.  In  the  case  of  Love  v.  Crystal,  plain- 
tiff was  represented  by  C.  M.  O'Neill,  and  the  defendant 
by  W.  H.  A.  Kenner,  assisted  by  J.  C.  Eutenic  and 
Joseph  S.  Kent,  all  of  Klamath  Falls.  On  August  20, 
1914,  Love's  attachment  case  was  dismissed  upon  his 
own  motion,  the  order  of  court  reciting  that  an  adjust- 
ment had  been  made  of  all  differences  between  the  par- 
ties by  the  sureties  on  the  redelivery  bond,  "who  settled 
all  matters  pertaining  to  said  cause  of  action."  It  is 
undisputed  that,  a  day  or  two  before  the  order  of  dis- 
missal was  entered,  O'Neill,  the  attorney  of  record  for 
Love,  and  Renner,  the  attorney  of  record  for  Crystal, 
met  together  and  discussed  the  settlement  of  the  case, 
and  agreed  upon  the  terms  of  settlement;  that  they  to- 
gether went  and  saw  Powell,  one  of  the  sureties  on  the 
redelivery  bond,  and  that  Powell  paid  O'Neill  f  1,000  in 
settlement  of  the  case  in  the  presence  of  Renner,  and 
that  O'Neill  and  Renner  were  both  present  in  court  when 
the  order  of  dismissal  was  entered.  From  that  point 
there  is  a  conflict  between  the  testimony  of  O'Neill  and 
that  of  Renner.  O'Neill  testifies  that  a  stipulation  of 
settlement  was  drawn  up  in  triplicate  and  signed  by 
himself  and  Renner.    Renner  denies  this,  and  takes  the 
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ground  in  his  testimony  that,  at  the  time  the  settlement 
was  made,  although  he  was  still  Crystal's  attorney,  he 
was  not  acting  for  him,  and  that  Crystal  knew  nothing 
about  it  until  from  one  to  six  months  later,  and  that 
the  |1,000  paid  to  O'Neill  was  not  CrystaFs  money,  but 
that  Powell  paid  it  out  of  his  own  funds  to  escape  a 
prospective  additional  liability  of  $250  on  the  redelivery 
bond.  Renner  testified  that  he  did  not  represent  the 
sureties  on  the  redelivery  bond  at  th^  settlement,  and 
accounts  for  his  participation  by  saying  that  he  did  rep- 
resent the  Jesse  Moore  Hunt  Liquor  Company,  which 
had  idemnified  these  sureties.  On  the  other  hand,  O'Neill 
testified  in  open  court  very  fully  to  all  the  circumstances 
attending  the  settlement,  and  explained  that  the  $1,000 
paid  was  really  Crystal's  money  that  had  been  garni- 
sheed  in  the  bank,  and  that  Renner  was  acting  for  Crys- 
tal; and  his  testimony  shows  that  he  had  no  suspicion 
that  Renner  was  really  representing  an  undisclosed 
client.  A  careful  examination  of  the  record  convinces 
us  that  the  trial  court  was  right  in  adopting  CNeill's 
version  of  the  settlement.  We  hold  that  the  evidence 
clearly  establishes  the  fact  that  a  complete  settlement 
of  the  attachment  case  of  Love  v.  Crystal  was  made  be- 
tween  the  parties  thereto  acting  through  their  respective 
attorneys.  The  payment  by  Crystal  of  the  full  amount 
claimed  by  Love  was  a  confession  of  the  justice  of  the 
claim,  and,  as  under  the  Oregon  law  an  attachment 
seems  obtainable  on  plaintiif's  affidavit  that  his  claim  is 
ju»t,  it  follows  that  the  writ  did  not  issue  wronjijfully, 
and  that  there  was  no  liability  on  the  attachment  bond. 
But  appellant  insists  that  there  was  an  adjudication 
that  there  was  no  settlement  by  Crystal  and  that  the 
attachment  wrongfully  issued,  in  an  action  in  the  same 
Oregon  court,  wherein  Crystal  sued  the  National  Sure- 
ty Company  and  Love  for  damages  on  the  attachment 
bond  on  the  alleged  ground  that  the  writ  wrongfully 
issued.    The  last  case  was  begun  on  March  8,  1915,  and 
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again  Crystal  was  represented  by  Renner,  and  the  Sure- 
ty Company  by  Rutenic  and  Kent,  who  had  been  "lattor- 
neys  for  Crystal  in  the  attachment  suit.  Love  was  then 
a  nonresident  of  Oregon,  was  not  notified  of  the  suit, 
did  not  appear,  and  knew  nothing  of  its  pendency.  Un- 
der these  circumstances,  the  provision  of  the  federal 
Constitution  requiring  full  faith  and  credit  to  be  given 
the  judgment  of  a  sister  state  has  no  application,  and 
the  defendant  is  not  concluded  thereby,  even  though  he 
might  be  so  concluded  under  its  laws.  D'Arcy  v.  Ket- 
chum,  11  How.   (U.  S.)*165;     Thompson  v.  Whitman, 

18  Wall.  (U.  S.)  457;     Knowles  v.  OasHght  &  Coke  Co., 

19  Wall.     (U.  S.)  58;    Hall  v.  Lanning,  91  U.  S.  160. 
Moreover,  there  is  in  the  instant  case  no  proof  of  the 

judgment  of  the  Oregon  court,  except  what  purports  to 
be  a  copy  thereof  certified  by  the  clerk  of  the  court  only. 
There  is  no  certificate  of  the  presiding  judge,  as  required 
by  section  7979,  Rev.  St.  1913,  which  this  court  has  held 
to  be  indispensable  to  its  authentication.  Chapman  v. 
Chapman,  74  Neb.  388.  However,  what  purports  to  be 
a  copy  of  the  judgment  of  the  Oregon  court  shows  that, 
on  January  7,  1916,  Crystal  recovered  a  judgment  for 
$500  against  ''the  defendant,  National  Surety  Com- 
pany,'' only.  We  are  of  the  opinion,  therefore,  that  the 
judgment  of  the  Oregon  court  in  the  case  of  Crystal  v. 
The  Surety  Company  is  not,  in  any  view,  conclusive  upon 
Love,  who  was  a  nonresident,  and  had  no  notice  of  the 
suit,  and  that  there  was  no  adjudication  against  the 
settlement  or  of  the  wrongful  issuance  of  the  attachment. 
Those  questions  were  still  open  at  trial  of  this  case,  and 
depended  for  their  decision  upon  the  evidence.  Hen- 
derson V.  Eckem,  115  Minn.  410;  Ann.  Cas.  1912D,  989. 
In  22  Cyc.  106,  it  is  said:  ''The  omission  to  give  notice 
to  the  indemnitor  does  not  go  to  the  right  of  action 
against  him,  but  simply  changes  the  burden  of  proof,  and 
imposes  upon  the  indemnitee  the  necessity  of  again  liti- 
gating and  establishing  all  of  the  actionable  facts.*' 
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And  again  at  page  93,  it  is  said :  "But  unless  notice  is 
given  the  first  judgment  is  prima  facie  evidence  only  of 
liability  and  the  indemnitor  may  show  that  the  indem- 
nitee had  a  good  defense  which  he  neglected  to  set  up/*' 
We  have  seen  that  there  is  ample  evidence  to  estab- 
lish the  fact  that  the  case  in  which  the  attachment  bond 
was  given  was  fully  settled  and  dismissed,  and  that  there 
is  no  evidence  whatever  that  the  attachment  was  issued 
wrongfully,  but,  on  the  contrary,  a  fair  inference  is  that 
it  was  properly  issued.  The  surety  company,  therefore, 
had  a  good  defense  against  the  action  brought  against 
it  by  Crystal  in  Oregon.  In  shorl,  there  was,  in  our 
opinion,  no  liability  against  the  company  on  the  attach- 
ment bond,  and  this  defense  is  still  available  to  this 
plaintiff  indemnitor.  It  is  against  only  actual  legal  li- 
abilities that  the  contract  of  indemnity  engages,  and  not 
against  such  as  are  fictitious  or  imaginary.  Still,  it  may 
be  urged  that  the  surety  company  was  sued  in  Oregon, 
and  paid  a  judgment,  and  at  least  was  put  to  the  ex- 
pense of  interposing  a  defense.  To  this  suggestion  we 
have  to  say  that  the  foregoing  observations  are  sufficient 
answer.  But  there  is  still  another  fact  which  deserves 
attention  in  this  connection.  It  is  true  that  in  the  trial 
of  the  Oregon  case  of  Crystal  v.  The  Surety  Company, 
plaintiff  herein,  the  company  ''set  up' '  in  its  answer  the 
defense  that  the  attachment  suit  had  been  settled.  But, 
it  must  be  added,  the  company  neglected  to  establish  it 
by  evidence.  The  evidence  of  O'Neill,  who  had  left 
Klamath  Palls,  might  have  been  taken  by  deposition,  but 
it  was  not.  Even  Manning,  his  partner,  who  lived  at 
Klamath  Falls,  could  have  been  produced  as  a  witness, 
but  no  attempt  was  made  to  do  so.  Love  was  absent  in 
Nebraska,  and  only  feeble  and  futile  efforts  were  made 
to  reach  him  for  the  service  of  summons,  and  none  at 
all  to  get  his  testimony.  In  fact  one  or  both  attor- 
neys for  the  surety  company  seem  to  have  been  favorably 
impressed  with  Eenner's  unique  theory  that,  while  he  was 
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the  attorney  for  Crystal  at  the  time  of  the  settlement, 
and  was  participating  therein,  he  was  not  really  acting 
for  him  in  the  matter. 

This  case  was  loosely  tried  in  the  court  below.  Dejm- 
sitions  of  the  attorneys,  Renner,  Kent,  Rutenic,  and  the 
clerk,  Chastain,  w^ere  taken  twice.  Some  were  offered 
in  evidence  and  some  were  not.  At  the  close  of  the  trial, 
on  June  3,  1918,  a  stipulation  was  made  that  plaintiff 's 
attorneys  might  take  additional  depositions,  which  was 
done  in  November,  1918.  All  depositions  are  attached  to 
the  bill  of  exceptions.  Other  questions  are  raised  by  both 
parties,  but  our  conclusions  obviate  the  necessity  of  con- 
sidering them. 

The  evidence  is  sufficient  to  sustain  the  judgment  of 
the  trial  court,  and  it' is  right. 

We  recommend  that  the  judgment  of  the  district  court 
be  affirmed. 

Per  Curiam.    For  the  reasons  stated  in  the  foregoing 

opinion,  the  judgment  of  the  district  court  is  affirmed, 

and  this  opinion  is  adopted  by  and  made  the  opinion  of 

the  court. 

Affirmed. 


L.  M.  Thomas  et  al.,  plaintiffs,  v.  Lavina  Okorge  et  at.., 
appellees:    IIorsc^h  Lumber  &   Coal  Company, 

appellant. 

FiLKi)  Ji'LY   14,   1920.  No.   20927. 

1.  Mechanics'  Liens:  Liex  on  Wifk'r  L.\nd:  Contract  «y  Husband. 
"A  mechanic's  lien  cannot  be  created  upon  the  land  of  a  married 
woman  for  work  done  or  material  furnished  in  improving  such 
land  under  a  contract  with  her  husband,  where  the  husband  acts 
merely  for  himself,"  Rust-Oir'.n  Lumber  Co.  \\  Holt,  60  Neb.  80, 
followod. 

:  Contract:   Novation:   Estoppki..  If  one  orally  agrees  with 


s   dealer  to  pnrcha.^e  a   certain   quantity  of   building  material   to 
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be  used  in  the  construction  of  a  building,  and,  before  any  of  the 
material  is  delivered  or  any  part  of  the  purchase  price  paid,  the 
vendee  enters  into  a  contract  with  a  contractor  to  take  oyer  the 
same  material  and  use  it  in  the  construction  of  the  building, 
and  so  expressly  notifies  the  dealer,  good*  faith  on  the  part  of 
the  dealer  requires  that  he  take  an  unequivocal  position  as  to 
whom  he  will  regard  as  his  debtor;  and,  if  his  attitude  is  am- 
biguous in  that  respect  and  the  original  vendee,  believing  his 
oral  agreement  abrogated,  becomes  obligated  to  the  contractor,  who 
uses  the  material,  the  dealer  will  be  held  to  have  released  the 
vendee  in  the  original  oral  agreement  and  estopped  to  enforce  it. 

S.  Contract:  Novation:  Evidence.  Evidence  examined,  and  held  that 
there  was  a  novation  of  the  original  agreement  by  which  the  con- 
tractor became  substituted  for  the  original  vendee  and  the  latter 
released. 

Appeal  from  the  district  court  for  Lancaster  countv : 
William  M.  Morning,  Judge.    Affirmed. 

Sterling  F.  Mutz,  W,  0,  Kline  and  T.  F.  A.  Williams, 
for  appellant. 

George  E.  Hager,  contra. 

Cain,  C. 

L.  M.  Thomas  &  Son,  plaintiff,  brought  this  suit 
against  Lavina  George  and  E.  T.  George,  her  husband, 
to  foreclose  a  mechanic's  lien  for  hardware  furnished  in 
the  erection  of  a  dwelling-house  on  lot  1,  in  block  99,  6f 
University  Place,  Nebraska,  owned  by  the  defendant 
Lavina  George.  The  defendant  Ilorsch  Lumber  &  Co^l 
.  Company  filed  a  cross-petition  against  the  defendants 
George,  seeking  to  foreclose  a  mechanic's  lien  for  $701.12 
for  lumber  and  material  furnished  in  the  erection  of  the 
same  building.  The  defendant  William  Seng  sought 
judgment  against  the  defendants  George  for  a  balance 
due  for  the  construction  of  the  dwelling-house.  The 
district  court  by  its  decree  dismissed  the  i)laintiff's 
suit,  and  rendered  a  money  judgment  against  the  de- 
fendants George  for  $391.75  in  favor  of  the  defendant 
William  Seng,  and  dismissed  the  cross-petition  of  the 


46  NEBRASKA  REPORTS.  [Vol.  105 

Thomas  t.  George. 


defendant  Horsch  Lumber  &  Coal  Company.  The 
Horsch  Lumber  &  Coal  Company  appeals  from  the 
decrefe  dismissing  its  cross-petition,  and  is  the  sole  appel- 
lant.   Lavina  and  E.  T.  George  are  the  appellees. 

Appellant's  assignments  of  error  are  that  the  court 
erred  in  denying  the  foreclosure  of  its  lien,  and  in  re- 
fusing to  render  a  personal  judgment  against  the  de- 
fendant E.  T.  George,  and  in  holding  that  the  Georges 
were  not  the  original  contractors  for  the  material  fur- 
nished, and  that  Lavina  George  had  not  authorized  E.  T. 
George  to  purchase  the  material  and  bind  her  property 
for  the  payment  thereof. 

We  are  agreed  with  counsel  for  both  parties  that 
there  are  but  two  questions  in  this  case,  as  follows:  (1) 
Is  the  Horsch  Lumber  &  Coal  Company,  appellant,  en- 
titled to  establish  a  lien  against  the  property  of  the 
defendant  Lavina  George?  (2)  Is  the  Horsdi  Lum- 
ber &  Coal  Company  entitled  to  a  personal  judgment 
against  the  defendant  E.  T.  George! 

As  before  stated,  this  is  a  suit  by  which  appellant 
seeks  to  establish  and  foreclose  a  mechanic's  lien  for 
lumber  and  material  furnished  by  it  in  the  erection  of  a 
dwelling-house  on  the  lot  described  owned  by  the  de- 
fendant, La^dna  George.  It  is  undisputed  that  she  owned 
the  lot  and  is  the  wife  of  the  defendant  E.  T.  George. 
It  is  settled  law  in  this  state  that  a  mechanic's  lien  is 
purely  statutory  and  must  be  based  upon  contract,  ex- 
press or  implied.  Rev.  St.  1913,  sec.  3823;  Bradford  i?. 
Iliggins,  31  Neb.  192;  Rust-Owen  Lumber  Co.  v.  Holt, 
60  Neb.  80;  Occidental  Building  <&  Loan  Ass'n  v. 
McGrew,  86  Neb.  694.  It  is  equally  well  settled  that  a 
mechanic's  lien  cannot  be  created  upon  the  land  of  a 
married  woman  for  work  done  or  material  furnished  in 
improving  such  land  under  a  contract  with  her  husband, 
where  the  husband  acts  merely  for  himself,  and  that 
whether  the  husband  was  the  agent  of  the  wife  in  the 
matter  is  a  question  of  fact  and  will  not  be  presumed 
from  the  marital  relation  alone,  and  that  the  failure  of 
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the  wife  to  dissent  or  her  joint  occupancy  of  the  prem- 
ises with  her  husband  dq^s  not  establish  such  agency. 
Rust-Owen  Lumber  Co.  v.  Holt,  supra. 

With  these  propositions  of  law  in  mind,  we  will  con- 
sider the  evidence  on  this  point.  The  record  discloses 
that  Mrs.  George  herself  never  had  any  business  rela- 
tions with  the  appellant.  If,  then,  she  was  bound  by  any 
contract  with  appellant,  it  must  have  been  through  the 
agency  of  another  or  from  such  facts  and  circumstances 
known  to  her  as  would  imply  an  agreement.  On  the 
question  of  agency,  the  only  evidence  is  that  of  Mrs. 
George  herself,  who  was  called  as  a  witness  by  appellant, 
thereby  placing  her  credibility  beyond  impeachment.  She 
testified  in  the  most  explicit  terms  that  she  never  ordered 
any  of  the  material  in  qilestion,  did  not  talk  to  her 
husband  about  it,  had  nothing  to  do  with  any  negotia- 
tions for  it,  that  she  had  nothing  at  all  tq  do  with  it  and 
knew  nothing  about  it,  that  no  one  did  anything  for  her 
in  the  matter,  and  that  she  authorized  no  one  to  do  any- 
thing for  her  in  the  premises.  Her  testimony  excludes 
any  idea  of  agency.  Appellant  seeks  to  escape  the  con- 
sequences of  this  testimony  by  urging  the  following:  (a) 
That,  in  the  original  answer  of  the  Georges,  it  was  ad- 
mitted that  they  agreed  to  purchase  from  appellant  the 
bill  of  lumber  in  controversy,  (b)  That  Mrs.  George 
admitted  in  her  testimony  that  her  husband  was  **  acting 
for  both  of  us.**  (c)  That,  in  testifying  to  his  agree- 
ment with  appellant  to  take  the  material  in  question,  her 
husband  constantly  used  the  plural  personal  pronoun 
"we,"  meaning  thereby  himself  and  wife,  (d)  That  the 
trial  court  found  that  both  husband  and  wife  had  jointly 
contracted  with  Seng  for  the  same  material,  (e)  That 
Mrs.  George  paid  for  part  of  the  material  and  thereby 
ratified  the  contract  her  husband  had  made  with  appel- 
lant. 

As  to  the  first  of  these  points,  it  appears  that  the  orig- 
inal answer  in  this  case  was  verified  by  the  husband 
alone,  and  the  wife  knew  nothing  about  it;    that   the 
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admission  contained  in  it  is  on  behalf  of  the  husband 
alone ;  and  that  later  the  wife  filed  an  amended  answer 
containing  a  general  denial.  *In  view  of  these  facts,  it 
cannot  be  said  that  Mrs.  'George  made  the  admission 
claimed.  The  second  point  is  equally  unsound,  since  it 
is  clear  from  her  testimony  that,  when  she  used  the 
plural  personal  pronoun,  it  had  reference  to  the  general 
idea  of  building  a  house,  and  had  no  reference  whatever 
to  any  contract  with  appellant.  Her  husband  explained 
how  he  chanced  to  use  the  word  * '  we "  in  his  testimony 
by  saying  that  it  was  a  habit  of  his  and  he  referred  to 
the  family,  and  that  in  dealing  with  appellant  he  acted 
for  himself.  In  any  event  nothing  he  could  say  about 
it  would  bind  his  wife  without  her  knowledge.  The 
finding  of  the  trial  court  upon  Seng's  cross-petition  can 
have  no  possible  relevancy  here,  because  it  may  have 
been  a  default  or  acquiescence.  The  only  evidence  that 
Mrs.  George  paid  anything  is  that  she  paid  $40  upon  an 
order  of  Seng,  the  contractor.  Far  from  being  a  recog- 
nition of  any  contract  with  appellant,  this  is  a  recogni- 
tion of  a  contract  with  Seng.  There  is  no  merit  in  any 
of  these  propositions,  and  they  do  not  in  the  least  de- 
tract from  the  probative  force  and  effect  of  the  testi- 
mony of  Mrs.  George.  There  was  no  evidence  that  Mrs. 
George  knew  where  any  of  the  material  came  from. 
We  therefore  must  hold  that  neither  by  agency  nor  by 
implication  of  law  was  there  any  contract  between  Mrs. 
George  and  appellant.  It  follows,  of  course,  that  ap- 
pellant has  no  claim  whatever  against  her  or  any  lien 
on  her  property. 

There  is  a  further  phase  of  this  case,  consideration  of 
which  not  only  will  confirm  the  foregoing  conclusion,  but 
incidentally  will  dispose  of  appellant's  claim  to  a  per- 
sonal judgment  against  E.  T.  George.  Appellees,  while 
admitting  that  Mr.  George  verbally  agreed  to  purchase 
from  the  appellant  the  lumber  and  material  used  in  the 
construction  of  the  building,  contend  that,  before  de- 
livery of  any  material  or  payment  of  any  money,  the 
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agreement  was  canceled  by  substituting  William  Seng, 
the  contractor,  in  the  place  of  Mr.  George  as  purchaser, 
and  that  thereby  a  new  contract  was  made  and  Mr. 
George  released  from  the  old  one.  Decision  of  this  ques- 
tion depends  upon  the  facts,  which  will  be  briefly  stated. 
In  the  spring  of  1917,  E.  T.  George  and  his  brother,  J. 
D.  George,  were  both  contemplating  building  residences 
in  University  Place,  and  J.  D.  George  had  obtained  a 
proposition  from  appellant  to  furnish  him  a  bill  of 
lumber  at  the  price  of  $1,300.  E.  T.  George,  defendant, 
told  his  brother  to  ask  appellant  if  it  would  duplicate 
the  bill  for  him  at  the  same  price,  and  the  brother  did 
so,  and  appellant  replied  in  the  affirmative.  There- 
upon, E.  T.  George  authorized  his  brother  to  tell  the 
appellant  that  he  would  take  the  bill  of  lumber  for  the 
price  named  and  appellant  w^as  so  informed.  Mr. 
N.  W.  Kallemyn  was  the  manager  and  agent  of  ap- 
pellant throughout.  No  part  of  the  lumber  or  mate- 
rial was  delivered,  no  payment  was  made,  and  no  written 
memorandum  made.  The  statute  of  frauds  was  not 
pleaded,  but  the  sufficiency  of  the  evidence  is  before  us. 
A  few  days  later  Mr.  George  entered  into  a  written  con- 
tract wTth  the  defendant  William  Seng  which  provided 
that  Seng,  who  was  a  contractor,  should  build  the  house 
and  furnish  all  lumber  and  material  for  ^$2,925  plus  some 
extras  not  necessar^^  to  be  noticed.  A  little  later,  and 
about  June  15,  1917,  E.  T.  George  and  J.  D.  George 
visited  the  office  of  appellant,  and  E.  T.  told  Mr.  Kal- 
lemyn, the  manager,  that  the  bill  of  lumber  he  had 
agreed  to  take  had  been  taken  by  Mr.  Seng  at  the  terms 
previously  agreed  upon,  and  that  Mr.  Seng  had  con- 
tracted to  build  the  house.  This  testimony  is  cor- 
roborated by  J.  D.  George,  and  even  by  Mr.  Kallemyn 
himself,  who  testified  on  cross-examination  as  follows: 
**Q.  And  they  told  you  in  substance — I  am  not  tryinji;  to 
use  the  exact  words — that  Mr.  Seng  would  use  this  bill  of 
lumber  and  order  it  out  just  as  he  would  use  it  in  the 
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house,  and  that  in  that  way  the  bill  you  and  Mr.  George 
had  agreed  upon  would  be  used  in  Mr.  Seng's  contract, 
or  that  in  substance  ?  A.  Yes,  sir. ' '  This,  he  admits,  was 
before  any  of  the  lumber  was  delivered.  It  will  be  seen 
that  there  is  no  dispute  about  appellant  being  notified 
of  the  contract  with  Seng  and  of  Mr.  George 's  arrange- 
ment to  substitute  Seng  for  himself  in  the  agreement 
with  appellant.  There  is  a  conflict,  however,  in  the 
evidence  about  what  Kallemyn  said  in  reply.  E.  T. 
George  testifies  that  Kallemyn  said;  ''It  don't  matter 
much  to  me,  just  so  I  get  my  money;  that  is  what  I 
am  interested  in."  Kallemyn  testifies  that  he  said  to 
George  that  when  the  lumber  went  out  it  would  be 
charged  to  him.  This  J.  D.  George  denies.  Nothing 
further  was  done  or  said  in  that  regard.  Seng  built  the 
house  from  lumber  and  material  delivered  to  him  or  his 
workmen  by  the  appellant;  and  it  appears  that  George 
has  paid  Seng  the  full  contract  price,  which  included  the 
judgment  for  $391.75.  It  will  be  seen  that  whether  or 
not  there  was  a  novation  depends  upon  what  was  said 
and  done  when  George  notified  appellant  of  the  substitu- 
tion of  Seng  for  himself  and  the  conduct  of  the  parties 
thereafter.  J.  D.  George  testified  that  the  substitution 
seemed  agreeable  to  Kallemyn.  E.  T.  's  testimony  shows 
that  Kallemyn  answered  the  proposal  of  substitution 
ambiguously.  However,  we  cannot  think  there  is  much 
doubt  that  he  must  be  held  to  have  acquiesced  in  the  pro- 
posal. He  knew  that,  if  George  acted  upon  his  con- 
tract with  Seng,  it  would  be  irrevocable  and  George 
would  be  absolutely  obligated  by  it.  The  proposal  of 
substitution  was  squarely  put  up  to  him.  Good  faith  and 
fair  dealing  required  Kallemyn  to  take  an  unequivocal 
position.  If,  by  his  evasion  or  ambiguous  response,  Mr. 
George  was  induced  to  believe  that  the  old  contract  was 
superseded  by  a  new  one  which  released  him  from  the 
old,  appellant  should  not  now  be  permitted  to  stand  upon 
the  old,  when  George  has  performed  the  new.  A  creditor 
cannot  have  two  different  debtors  on  a  single  debt  and 
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reserve  a  choice  between  them  and  exercise  it  to  the 
injury  of  either.  Circumstances  may  arise  which  require 
a  man  to  speak  directly  and  frankly,  and  this  instance 
was  one  of  them.  George  testified  that  he  had  no  doubt, 
from  his  talk  with  Kallemyn,  that  he  was  released  from 
the  old  contract.  Moreover,  both  parties  acted  ypon 
the  new  contract  substituting  Seng,  George  by  perform- 
ing it,  and  appellant  by  delivery  of  the  lumber  and  mate- 
rial to  Seng.  Our  conclusion  is  that  there  was  a  com- 
plete novation  and  both  parties  thereto  were  released 
from  the  old  contract.  Counsel  for  appellant  especial- 
ly requested  us  to  examine  the  case  of  Western  White 
Bronze  Co.  v.  Portrey,  50  Neb.  801,  and  we  have  done 
so.  The  case  holds  that  there  can  be  no  novation  of  a 
debt  in  the  absence  of  ah  unqualified  discharge  of  the 
original  debtor  by  the  creditor.  As  we  have  already 
held  that  there  was  an  unqualified  discharge  of  George 
by  the  consent  and  conduct  of  the  appellant,  the  case 
cited  is  not  in  conflict  with  this  opinion.  It  follows,  of 
course,  that,  the  agreement  between  Mr.  George  and  ap- 
pellant having  been  abrogated,  no  personal  judgment  can 
be  rendered  against  him. 

We  think  that  the  judgment  of  the  district  court  was 
right,  and  we  recommend  that  it  be  affirmed. 

Per  Cubiam.  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  affirmed, 
and  this  opinion  is  adopted  by  and  made  the  opinion  of 
the  court. 

Affirmed. 

The  following  opinion  on  motion  for  rehearing  was 
filed  February  10,  1921.  Former  opinion  modified  and 
judgment  of  district  court  reversed. 

1.  Husband  and  Wife:  Agency.  A  husband  may  act  as  the  agent  of 
his  wife  in  contracting  for  materials  to  be  used  in  the  construction 
of  a  house  upon  property,  the  separate  estate  of  his  wife,  and  the 
question  of  agency  is  a  question  of  fact,  to  be  determined  from 
the  circumstances  of  each  particular  case. 
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2.  Mechanics*  Liens:  Lien  on  Wife's  Land:  Contbact  by  Husband. 
When  it  is  shown  that  a  husband  and  wife  plan  a  home  together, 
to  be  built  upon  the  property  of  the  wife,  and  that  the  wife 
draws  the  plans  and  shares  in  directing  and  controlling  the  under- 
taking, helps  select  the  materials,  frequently  visits  the  building 
during  the  course  of  construction,  to  see  that  the  plans  are  being 
carried  out,  the  acts  of  the  husband,  in  ordering  materials  in 
furtherance  of  the  undertaking,  held  to  be  binding  upon  the  wife, 
and  held  to  show  sufficient  authority  from  the  wife  to  support  a 
mechanic's  lien  upon  her  property. 

3.  Contracts:  Novation.  An  agreement,  in  order  to  result  in  a  nova- 
tion, must  contain  two  stipulations,  expressly  stated  or  necessa- 
rily and  clearly  inferred  from  the  terms  used — one,  to  completely 
extinguish  an  existing  liability,  and  the  other,  to  substitute  a 
new  one  in  its  place. 

4.   :  :  Burden  of  Proof.  Whether  the  original  debtor  is 

completely  released  must  be  determined  as  a  question  of  fact,  de- 
pending upon  the  intention  of  the  parties,  and  the  burden  of  proof 
is  upon  the  original  debtor  to  show  such  release  and  novation, 
when  he  asserts  it  as  a  defense. 

Flansburg,  J. 

On  motion  for  rehearinji:.  The  questions  arise  on  the 
cross-petition  of  the  Horsch  Luml)er  &  Coal  Company, 
seeking  to  recover  a  money  judgment  again^  defendants 
E.  T.  George  and  Lavina  George,  husband  and  wife,  and 
to  foreclose  a  ^mechanic's  lien  upon'  the  property  of 
Lavina  George,  the  company  having  furnished  lumber  for 
the  construction  of  a  house  upon  property,  the  separate 
estate  of  Mrs.  George. 

One  defense  is  that  the  company  furnished  lumber 
upon  the  contract  of  E.  T.  George,  and  that  he  did  not 
act,  in  contracting  for  such  lumber,  as  the  agent  of  his 
wife,  but  for  himself  alone.  The  record  does  not  sustain 
that  defense. 

Mrs  George  testified  that  she  and  her  husband  had 
for  some  time  talked  of  building  a  home  upon  the  prop- 
erty in  question ;  that  she,  herself,  drew  a  great  num- 
ber of  plans  for  the  house  and  finally  they  decided  upon 
one  of  them ;    that  she  and  her  husband  then  met  with  a 
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contractor,  at  their  home,  and  went  over  the  plans  and 
estimated  the  cost;  that  at  that  time  she  knew  that  her 
husband  had  made  a  contract  with  the  Horsch  Lumber 
&  Coal  Company  for  lumber  to  go  into  the  house,  and 
that  it  was  then  agreed  that  the  contractor  should  take 
the  lumber,  so  contracted  for,  and  use  it  in  the  construc- 
tion of  the  building.  She  said,  however,  that  she  paid  no 
attention  to  the  question  of  materials,  and  if  she  saw  the 
lumber  bill  figures  it  was  just  as  the  men  had  them  there, 
figuring  upon  them.  She  said  that  the  matter  of  pro- 
viding materials  was  left  to  her  husband,  and  that  he 
acted  **ju8t  as  any  husband  would  by  working  together 
in  building  a  house;"  that  she  paid  little  attention  to  the 
business  arrangements  or  contracts,  since  she  knew  Mr. 
George  was  attending  to  that.  She  paid  attention  to  the 
details  of  the  plan  of  the  house.  Further  testimony  of 
hers  follows:  *^Q.  Did  you  ratify  what  he  had  done  or 
did  you  object  to  it!  A.  I  didn't  do  either.  I  knew 
that  he  was  doing  the  right  thing.  I  suppose  you  would 
say  I  ratified  what  he  was  doing.  Q.  Well,  was  it  satis- 
factory to  you!  A.  All  that  he  has  done  about  building 
the  home  has  been  satisfactory  to  me."  They  talked  over 
changes  in  the  plans  with  the  contractor  and  her  testi- 
mony was:  *^I  gave  my  choice  of  my  idea  of  the  home. 
Q.  And  your  choice  was  the  one  used  in  most  of  the 
instances,  wasn't  it!  A.  Yes,  sir."  When  construction 
of  the  building  was  commenced,  one  of  the  plans  drawm 
by  her  was  tacked  to  a  board  and  kept  upon  the  prem- 
ises by  the  carpenters  as  a  guide  for  their  work.  During 
construction  she  was  frequently  at  the  building  to  see 
that  the  work  was  progressing  according  to  the  plans, 
sometimes,  she  says,  10  or  12  times  a  day.  She  personal- 
ly selected  the  windows  which  were  put  into  the  build- 
ing. Many  changes  were  made  in  course  of  construction, 
which  were  talked  over  and  to  which  she  agreed. 

In  fact,  all  the  testimony  tends  to  but  one  conclusion : 
That  Mrs.  George  and  her  husband  planned  and  con- 
structed  the  house  together   as  a  common   enterprise. 
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and  that  Mr.  George,  in  all  he  did,  acted  with  the  full 
authority  and  approbation  of  his  wife. 

The  facts  in  the  case,  therefore,  do  not  bring  it  within 
the  rule  announced  in  Rust-Owen  Lumber  Co.  v.  Holt, 
60  Neb.  80,  that  mere  knowledge  by  the  wife  that  her 
husband  is  constructing  buildings  on  her  premises  does 
not  establish  agency,  when  he  acts  for  himself  alone,  and 
where  she  takes  no  part  in  the  planning  or  direction  of 
the  construction  of  the  house. 

The  question  of  whether  the  husband  acts  with  au- 
thority from  the  wife  and  is  her  agent  is  a  question  of 
fact  to  be  determined  from  the  circumstances  of  each 
particular  case.  Mere  knowledge  that  a  building  is  being 
constructed  by  her  husband  upon  her  premises,  when 
that  fact  stands  alone,  is  insufficient  to  show  that  her  hus- 
band acted  as  her  agent.  Agency  in  such  a  case  will 
not  be  presumed  from  the  marital  relation ;  but  the  fact 
that  the  wife  has  such  knowledge,  in  the  light  of  other 
evidence,  may,  be  of  strong  corroborative  value.  Owing 
to  the  close  relationship  existing  between  husband  and 
wife,  an  agency  by  the  husband  may  be  created  by  slight 
circumstances.  It  is  unnecessary  that  they  enter  into 
any  formal  contract  of  agency,  nor  is  it  necessary  that 
the  wife  expressly  state  to  her  hpsband  that  she  gives 
him  authority  to  act.  Such  an  agency  may  be  inferred 
from  things  said  and  acts  done. 

Where  it  is  shown  that  a  husband  and  wife  plan  a 
home  together,  to  be  built  upon  premises  constituting 
the  wife's  separate  estate,  and  where  she  draws  the 
plans  and  shares  in  directing  and  controlling  the  under- 
taking, helps  select  certain  materials,  is  present  during 
and  takes  part  in  the  conversation  with  the  contractor  at 
the  time  the  contract  for  the  construction  of  the  building 
is  entered  into,  frequently  visits  the  building  during  the 
course  of  construction,  to  see  that  the  plans  are  being 
carried  out,  the  acts  of  the  husband,  in  ordering  mate- 
rials and  labor  in  furtherance  of  such  common  under- 
taking, are  sufficiently  shown  to  have  been  done  under 
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such  authority  from  the  wife  as  will  bind  her  through 
her  husband  as  agent.  McCormick  v.  Latvton,  3  Neb. 
449;  Bradford  v.  Peterson,  13  Neb.  96;  MilUgan  v. 
Alexander,  72  W.  Va.  615;  Bodey  v.  Thackara,  143  Pa. 
St.  171;  Jobe  S  Meanor  v.  Hunter,  165  Pa.  St.  5;  note, 
4  A.  L.  R.  1042;    13  R.  C.  L.  p.  1173,  sec.  200. 

It  may  be  further  pointed  out  in  this  connection  that 
the  trial  court  made  a-speclfic  finding  that  Mrs.  George 
had  bound  herself  as  a  party  to  the  contract  made  with 
the  contractor,  and  her  testimony  shows  that,  at  the 
time  of  the  execution  of  that  contract,  she  was  informed 
of  the  arrangement  between  her  husband  and  the  lumber 
company  for  the  furnishing  of  lumber.  Had  she  not 
been  informed  of  that  arrangement  prior  to  that  time, 
her  action,  after  such  information  had  been  imparted  to 
her,  in  then  proceeding  to  a  contract  with  the  contractor, 
whereby  he  was  to  take  over  the  lumber  bill  and  use  the 
lumber  in  the  construction  of  the  house,  constitutes  a 
ratification  of  an  arrangement  made  between  her  hus- 
band and  the  lumber  company,  and  shows-  an  authority 
from  her  that  the  particular  lumber, ordered  should  be 
used  upon  her  premises.  It  is  our  opinion,  therefore, 
that  a  mechanic 's  lien  would  attach. 

The  defendants  George  and  his  wife  assert,  as  a  fur- 
ther defense,  that,  after  Mr.  George  had  made  the  con- 
tract with  the  company,  the  company  agreed  to  turn  the 
lumber  bill  agreement  over  to  the  contractor  of  the  de- 
fendants, and  that  the  defendants  were  thereby  released 
bv  a  novation. 

The  original  lumber  bill  was  $1,300.  In  the  beginning 
Mr.  George  expected  to  conduct  and  supervise  the  erec- 
tion of  the  building  himself.  Later  it  was  decided  that 
the  work  would  be  let  to  a  contractor.  When  Mr.  and 
Mrs.  George  went  over  the  matter  of  construction  with 
the  contractor,  changes  were  made  in  the  plans,  and  it 
became  apparent  that  extras  would  be  necessary  on  the 
lumber  bill.  At  the  time  of  this  conversation,  the  Georges 
agreed  with  the  contractor   that  he  should  take  over  the 
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lumber  bill  that  Mr.  George  had  contracted  and  use  the 
lumber  in  the  construction  of  the  building.  Mr.  George 
then,  in  company  with  his  brother,  went  to  the  lumber 
company,  and  the  conversation  took  place  between  Mr. 
George  and  the  manager  of  the  company  upon  which  the 
defendants  rely  as  showing  a  novation. 

Mr.  George  relates  the  conversation  thus:  ''I  told  Mr. 
Kallemyn  (the  lumber  company's- manager)  that  the  bill 
of  lumber  that  we  had  agreed  to  take  had  been  taken  by 
Mr.  Seng  (defendants'  contractor),  that  he  had  con- 
tracted to  build  our  house  and  he  would  take  it  on  the 
terms  that  we  had  talked  over  with  him.  *  ♦  *  j 
don't  recall  just  what  may  have  been  said  more  than  this, 
that  w^e  liad  let  the  contract  to  Mr.  Seng  and  he  was  to 
erect  the  building  and  furnish  the  material,  taking  this 
bill  of  lumber  that  we  had  agreed  to  take  from  them. 
*  *  *  He  (Mr.  Kallemyn)  said,  ^It  don't  matter 
much  to  me,  just  so  I  get  my  nionej^;  that  is  what  I  am  in-, 
terested  in.'  *  *  *  Q.  At  that  time  all  you  had  said  to 
ilr.  Kallemyn  was — that  is,  as  to  these  extras — that  you 
were  to  pay  for  them.  Wasn't  that  the  question  of  your 
conference  at  that  time  with  him  ?  A.  I  think  so,  at  the 
time  we  told  him  the  contract  was  with  Mr.  Seng.  *  *  * 
A.  What  I  told  Mr.  Kallemyn  was  that  there  were  cer- 
tain things  that  were  to  be  extras ;  we  knew  they  would 
be  in  there,  and  they  would  be  extra,  above  this  bill. 
Q.  And  *we'  were  to  pay  for  them,  or  words  to  that 
effect  ?  A.  Well,  I  don 't  know  just  what  I  said  there,  but 
the  thought  was  that  this  was  a  ])art  of  the  contract,  and 
this  would  be  above  the  contract  price  of  the  lumber; 
here  was  a  certain  bill  of  lumber  figtired,  but  Mr.  Seng 
couldn't  take  that  bill  of  lumber  without  these  additional 
doors,  windows,  and  change  to  the  more  expensive  floor; 
we  had  talked  that  over,  so  we  expected  to  pay  for  the 
extras  on  those.  Q.  AVho  do  you  refer  to  as  Sve'f  A. 
Myself.  Q.  And  not  Mr.  Seng;  you  don't  mean  that  he 
was  a  part  of  that  Sve'f  You  mean  yourself?.  A.  Well, 
I  went  to  j\[r.  Kallemyn,  wlio  was  furnishing  this  lumber. 
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and  I  wanted  hira  to  understand  that  there  were  certain 
things  that  we  would  pay — that  I  was  to  pay  for,  if  that 
suits  vou  better — if  it  went  above  that  in  mv  settlement 
with  Mr.  Seng." 

Mr.  George's  brother  testified:  '*My  brother  told  Mr. 
Kallemyn  that  he  had  let  the  contract  for  his  building  to 
Mr.  Seng,  and  that  he  was  to  take  the  lumber  bill,  and 
that  my  brother  said  I  am  to  pay  extra  for  what  doors 
and  windows  and  floors  there  is  tsed,  over  this  bill," 
and  that  Mr.  Kallemyn  answered  either  **that  the  house 
is  good  for  the  pay,"  or  that  he  was  "interested  in  get- 
ting" his  pay,  or  ^'something  to  that  effect."  Mr.  Geor}!;e 
did  not  remember  whether  anything  was  said  in  that 
conversation  as  to  whom  he  would  make  payment  for  the 
extras;  whether  he  would  pay  the  contractor  or  the  com- 
pany direct.  Upon  that  point  his  testimony  is  quite  in- 
definite, but  his  testimony  is  that  he  had  in  mind  that 
he  would  pay  the  contractor,  who  in  turn  should  pay  the 
company. 

The  company  received  $1,389.62  on  its  account.  This 
more  than  covers  the  original  bill  of  $1,300.  The  extras 
amounted  to  $790.74,  and  there  remains  unpaid  a  bal- 
ance  of  $701.12.  The  conversation  had  with  regard  to 
extras  is  quite  important.  The  question  presented  is 
whether  such  conversation  is  sufficient  to  support  a 
finding  of  novation.  The  testimony  on  behalf  of  the  com- 
pany, which  conflicts  with  that  of  defendant  George,  and 
is  to  the  effect  that  Mr.  George  was,  in  this  conversation, 
affirmatively  told  that  he  would  be  looked  to  personally 
for  pay,  and  would  not  be  released,  it  is  unnecessary  to 
consider.  Mr.  George  naturally  would  desire  that  his 
contractor  take  the  lumber  that  he  had  contracted  for. 
Had  the  contractor  purchased  lumber  elsewhere,  or  en- 
tered into  an  independent  contract  for  lumber,  Mr. 
George  would  have  had  two  bills  of  lumber  to  account 
for,  when  he  could  use  only  one.  In  the  light  of  these 
circumstances,  does  the  conversation,  as  related  by  Mr. 
George  and  his  brother,  indicate  that  Mr.  George  was  to 
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be  entirely  released  and  discharged  from  further  obliga- 
tion to  the  company,  and  that  the  contractor  was  to  be 
accepted  as  a  substitute  in  his  place  and  relied  upon 
alone  for  the  payment  of  the  purchase  price  1 

A  novation  will  never  be  presumed.  The  complete 
discharge  of  the  original  debtor  must  be  shown  to 
have  been  expressly  agreed  upon,  or  must  be  neces- 
sarily and  clearly  inferred  from  the  express  terms  of 
the  agreement.  .  An  agreement,  in  order  to  result  in  a 
novation,  must  contain  two  stipulations:  One,  to  com- 
pletely extinguish  an  existing  liability,  and  the  other,  to 
substitute  a  new  one  in  its  place.  Before  the  original 
debtor  will  be  discharged  and  another  party  substi- 
tuted in  his  place,  the  burden  is  upon  the  original 
debtor  to  show,  just  as  in  proving  any  other  contract, 
that  such  was  intended,  not  only  by  him,  but  also 
by  the  creditor  and  by  the  party  to  be  substituted.  Ooetz 
Brewing  Co.  v.  Wain,  92  Neb.  614 ;  Western  White  Bronze 
Co.  V.  Portreyy  50  Neb.  801 ;  Indiana  Bridge  Co.  v.  Hollen- 
becky  99  Neb.  115;  Mercer  v.  Miles,  28  Neb.  211;  Barnes  v. 
Hekla  Fire  Ins.  Co.,  56  Minn.  38 ;  Studehaker  Bros.  Mfg. 
Co.  V.  Endom,  51  La.  Ann.  1263,  72  Am.  St.  Rep.  489; 
State  Bank  v.  Domestic  Sewing  Machine  Co.,  99  Va.  411, 
86  Am.  St.  Eep.  891;  20  R..C.  L.  p.  372,  sec.  16;  and 
note,  L.  B.  A.  1918B,  113. 

In  the  case  of  Barnes  v.  Hekla  Fire  Ins.  Co.,  supra,  the 
court  said  (page  41):  "It  is  frequently  the  case  that 
the  creditor  consents  to  the  arrangement  as  a  favor,  or  * 
for  the  convenience  of  his  debtor ;  and  we  apprehend  it 
would  be  a  surprise  to  the  parties,  as  well  as  an  injus- 
tice, in  many  cases,  if  it  were  held  to  operate  as  a  release 
of  the  original  liability;  and  therefore  it  should  dis- 
tinctly appear,  from  the  express  terms  of  the  agreement, 
or  as  a  necessary  inference  from  the  situation  of  the 
parties,  and  the  special  circumstances  of  the  case,  that 
such  was  the  intention  and  understanding  of  the  parties, 
of  which  the  creditor  was  chargeable  with  notice.'* 
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The  statement  by  Mr.  George,  that  he  himself  intended 
to  pay  for  extras  if  they  went  above  the  settlement  with 
Mr.  Seng,  does  not  indicate  even  an  intention  on  his 
own  part  that  he  was  to  be  completely  released  from  all 
obligation;  nor  does  the  statement  by  Mr.  Kallemyn, 
that  he  was  interested  in  his  pay  and  that  the  property 
would  be  good  for  the  Imnber  bill,  indicate  an  intention 
on  his  part  to  release  Mr.  George:  Furthermore,  there 
was  no  valid  reason  at  that  time  why  Mr.  George  should 
be  released,  since  it  was  contemplated  by  all  concerned 
that  he  was  to  be  the  ultimate  source  from  which  the 
money  to  satisfy  the  lumber  account  would  be  forth- 
coming. We  cannot  say  that  a  clear  intention  that  no 
obligation  was  to  continue  against  him  is  necessarily  nor 
reasonably  to  be  inferred  from  this  testimony,  and  it  is 
our  conclusion  that  a  novation  did  not  result. 

The  law  protects  those  furnishing  materials  and  lum- 
ber for  building  purposes,  on  the  theory  that  the  owner 
may  protect  himself  by  seeing  that  all  bills  are  paid 
before  he  settles  with  the  contractor.  If  a  full  settle- 
ment has  been  actually  made  with  the  contractor  in  this 
case  before  the  bills  were  paid,  we  cannot,  in  this  suit, 
relieve  against  the  situation.  The  defendants '  remedy  is 
against  the  contractor,  who,  Mr.  George's  testimony 
shows,  is  financially  responsible. 

The  former  opinion  is  modified  in  the  respects  above 
indicated,  and  the  case  is  reversed  and  remanded  for 
further  proceedings  in  accordance  with  this  opinion. 

Reversed. 


Austin  Grant  Shcbert,  appellant,  v.  Western  Cereal 

Company,  appellee. 

Filed  July  21,  1920.  No.  21073. 

Appeal:  Findings  of  Fact.  Findings  of  fact,  based  on  conflicting  evi- 
dence, in  a  cause  submitted  to  the  court  without  a  Jury,  have  the 
same  effect  as  the  findings  of  a  jury. 
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Appeal  from  the  district  court  for  Richardson  county : 
John  B.  Raper,  Judge.    Afiirmed. 

Frank  N.  Prout,  for  appellant. 

Anderson  &  Murphy,  contra. 

Morrissey,  C.  J. 

Plaintiff  brought  suit  against  defendant  in  the  dis- 
trict court  for  Richardson  county  to  recover  $315  alleged 
to  be  due  for  services  rendered.  After  the  taking  of  evi- 
dence had  proceeded  for  some  time,  each  party  moved  for 
a  directed  verdict.  The  court  thereupon  discharged  the 
jury  from  further  consideration  of  the  case.  After- 
wards plaintiff,  by  leave  of  court,  was  permitted  to  with- 
draw his  rest  and  offer  additional  evidence.  The  court, 
upon  consideration  of  the  whole  evidence,  rendered  judg- 
ment for  defendant. 

Plaintiff  furnished  one  Aldrige  an  automobile  and 
chaulBfeur  while  Aldrige  was  engaj^ed  in  selling  capital 
stock  of  defendant  company.  Aldrige,  in  consideration 
thereof,  agreed  to  pay  plaintiff  5  per  cent,  of  the  par  value 
of  all  stock  sold  by  him.  Nothing  was  ever  paid  plaintiff, 
and  the  sum  sued  for  represents  the  amount  claimed  to  be 
due  under  the  contract.  The  suit  is  brought  against  defend- 
ant company,  on  the  theory  that  Aldrige  was  its  general 
manager,  or  ostensibly  so,  and  that  the  contract  made  by 
him  was  binding  on  the  company. 

According  to  the  contention  of  defendant,  the  cor- 
poration never  was  fully  organized,  or,  if  so,  Aldrige 
never  was  its  general  manager,  either  actually  or  osten- 
sibly. It  appears  that  the  corporation  never  actually 
transacted  any  business,  and  whatever  money  was  paid 
over  to  Aldrige  on  the  subscriptions  he  took  while  being 
conveyed  about  the  country  by  plaintiff  was  returned  to 
the  subscribers.  Whether  plaintiff  had  a  right  to  be- 
lieve that  Aldrige  had  authority  to  bind  the  corporation, 
and  whether  he  did  so  believe,  were  questions  of  fact.    On 
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each  of  these  issues  the'  evidence  is  conflicting,  and  the 
findings  of  the  trial  court,  having  the  same  effect  as  the 
findings  of  a  jury,  will  not  be  disturbed. 

Affirmed. 
Aldrich  and  Dean,  J  J.,  not  sitting. 


Alfred  D.  Smith^  appellant,  v.  Theodore  Johnson  et 

AL.,  appellees. 

Filed  July  21,  1920.  No.  21063. 

Schools  and  School  Districts:  Expulsion  of  Pupil.  The  district  board  of 
a  school  district  may  invite  the  patrons  and  legal  voters  residing 
in  the  district  to  a  special  meeting  of  the  board  to  confer  with  it 
upon  the  question  whether  a  pupil  charged  with  "gross  misde- 
meanors" shall  be  expelled  pursuant  to  section  67S5,  Rev.  St.  1913. 
That  the  persons  so  invited  Joined  with  the  board  members  in 
voting  on  the  question  of  expulsion  will  not  impair  the  vote  of 
the  board  on  that  question,  nor  its  action  of  expulsion,  notwith- 
standing the  director  kept  no  formal  record  of  the  meeting. 

Appeal  from  the  district  court  for  Box  Butte  county: 
William  H.  Westover,  Judge.  .Affirmed, 

Lincoln  Frost,  F.  D.  Williams,  W.  M.  lodence  and  E. 
C.  Barker,  for  appellant. 

Mitchell  £  Gantz,  contra. 

Dean,  J. 

Alfred  D.  Smith,  plaintiff,  was  12  years  of  age  when,  by 
his  next  friend  and  legal  guardian,  Miss  Charlotte  Wor- 
ley,  he  began  this  action  against  Theodore  Johnson, 
Charles  Tuchek,  Mrs.  Flora  Bergfield,  Joseph  Reiman 
and  William  Kiester,  defendants,  as  alle*»:ed  in  plaintiff's 
brief,  **to  recover  damages  in  the  sum  of  $2,500  for 
humiliation  and  injury  by  reason  of  a  wrongful,  malicious 
and  illegal  expulsion  from  school."  Defendants  recovered 
a  verdict  and  judgment  of  dismissal  and  plaintiff  ap- 
pealed. 
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Theodore  Johnson  was  director,  Charles  Tuchek,  mod- 
erator, and  Mrs.  Mora  Bergfield,  treasurer,  of  school 
district  number  30  in  Box  Butte  county.  This  action  was 
brought  against  them  as  individuals  and  not  as  officials. 
Beiman  and  Kiester  were  patrons  of  the  school  and  were 
made  parties  defendant  because  of  alleged  active  par- 
ticipation in  plaintiff's  expulsion.  Miss  Worley  was  a 
legal  resident  of  the  school  district,  and  plaintiff,  who 
resided  with  her  in  1917,  was  one  of  the  pupils. 

The  testimony,  though  contradicted,  tends  to  show 
that  plaintiff  was  rude  and  disobedient  at  home,  and  that 
he  and  his  younger  brother  Earl  cursed  their  benefactress 
and  called  her  vile  names.  With  respect  to  his  behavior 
at  school  the  evidence,  though  denied  by  plaintiff,  tends 
to  prove  that  he  was  quarrelsome,  disobedient  and  un- 
ruly ;  that  he  used  profane  language  when  in  the  hearing 
of  the  pupils ;  and  that  he  was  uncouth  and  given  to  ob- 
scenity; that  he  wrote  obscene  and  suggestive  language 
on  paper  slips  and  handed  them  to  girls  of  10  and  12 
years,  and  that  he  used  vulgar  language  in  their  presence, 
and  that  his  remarks  to  them  were  grossly  obscene.  Some 
of  this  evidence  was  developed  on  the  cross-examination 
of  pupils  who  were  called  by  defendants  as  witnesses. 
There  is  more  evidence  of  like  tenor  that  need  not  be 
discussed  here. 

Section  6785,  Rev.  St.  1913,  provides  for  the  expulsion 
of  a  pupil  by  the  district  board  for  contumacious  con- 
duct. The  statute  follows:  *'They  may  authorize  or 
order  the  suspension  or  expulsion  from  the  school,  when- 
ever in  their  judgment  the  interests  of  the  school  de- 
mand it,  of  any  pupil  guilty  of  gross  misdemeanors  or 
persistent  disobedience,  but  such  suspension  shall  not 
extend  beyond  the  close  of  the  term.'* 

Plaintiff  argues  that  the  real  point  at  issue  is  this: 
''Did  the  school  board  ever  hold  a  legal  meeting  in  which 
Alfred  Smith  was  expelled  I "  He  contends  that  if  it  had 
been  9  legal  meeting  the  director  would  have  kept  a  rec- 
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ord.  He  cites  section  6771,  Rev.  St.  1913,  which  provides : 
**The  director  shall  be  clerk  of  the  district  board  and  of 
all  district  meetings  when  present,  but  if  he  shall  not  be 
present,  the  qualified  voters  may  appoint  a  clerk  for  the 
time  being  who  shall  certify  the  proceedings  to  the  direc- 
tor to  be  recorded  by  him.  ^  * 

.  The  weight  of  the  evidence  tends  to  establish  these 
facts :  Miss  Uhrig,  who  was  the  teacher  in  charge  of  the 
school,  complained  to  the  board  members  that,  owing  to 
unsatisfactory  conditions  in  the  school,  she  was  unable 
to  do  good  work  and  that  they  should  get  another  teacher 
and  relieve  her.  Upon  inquiry  and  investigation  by  the 
board  it  developed  that  the  trouble  centered  about  plain- 
tiff's conduct  in  school.  A  few  days  after  the  complaint 
was  made,  namely,  December  21,  1917,  a  community  en- 
tertainment was  held  at  the  schoolhouse  that  was  largely 
attended  by  the  patrons  of  the  school  and  citizens  gener- 
ally. At  the  close  of  the  entertainment  Mr.  Johnson,  the 
director,  announced  that  the  school  board  would  hold 
an  important  meeting  the  next  evening  at  the  school- 
house  and  invited  the  patrons  and  the  public  to  attend. 
At  the  appointed  time  Mrs.  Bergfield,  treasurer.  Director 
Johnson,  Moderator,  Tuchek,  Joseph  Reiman  and  William 
Kiester,  being  all  of  the  defendants  herein,  and  many 
patrons  and  citizens  of  the  district  were  at  the  school 
house.  The  meeting  was  called  to  order  by  Director  John- 
son, who  presided  at  the  request  of  Moderator  Tuchek. 
Mr.  J  ohnson  then  stated  to  the  persons  present  what  the 
teacher  had  told  the  board  members  about  Alfred 's  con- 
duct in  school  and  that  she  was  about  to  resign  *' because 
she  could  not  teach  on  account  of  Alfred  and  Earl  Smith," 
Earl  being  a  younger  brother.  It  seems  that  a  general 
discussion  followed  Johnson's  statement.  When  the  dis- 
cussion came  to  an  end,  defendant  Reiman  moved  for 
expulsion,  the  motion  being  seconded  by  defendant  Kies- 
ter. At  this  point  Johnson  called  for  a  rising  vote  on 
the  motion  for  expulsion,  and,  with  the  exception  of  a 
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relative  of  plaintiff's  guardian,  all  present  voted  for  ex- 
pulsion by  rising.  Mrs.  Bergfield,  the  treasurer,  testified 
that  she  and  Director  Johnson,  in  the  absence  of  Modera- 
tor Tuchek,  met  at  her  home  two  days  before  the  meeting 
of  December  22  and  upon  consideration  of  plaintiff's  con- 
duct thev  reached  the  conclusion  that  he  should  be  ex- 
pelled.  No  record  was  kept  of  that  meeting  nor  of  the 
meeting  of  December  22.  Mainly  because  of  the  absence 
of  such  record  plaintiff  argues  that  the  court  erred  in 
not  informing  the  jury  that  plaintiff  was  entitled  to  a 
verdict  and  that  the  only  question  for  them  to  determine 
was  the  amount  of  the  recovery.  In  the  present  state  of 
the  record  and  in  view  of  the  law  applicable  thereto,'  it 
seems  to  us  that  the  ruling  of  the  court  was  without  error. 

Illinois  has  a  statute  which  provides  that  the  clerk  of 
the  board  of  school  directors/* shall  keep  a  record  of  all 
the  official  acts  of  the  board."  Rev.  St.  111.  1891,  ch. 
122,  sec.  137.  Another  section  (section  139)  reads:  "No 
official  business  shall  be  transacted  by  the  board  except  at 
a  regular  or  special  meeting."  In  Pollard  r.  School  Dis- 
trict, 65  111.  App.  104,  the  statutes  herein  cited  were  under 
consideration  in  a  suit  relating  to  a  contract  of  employ- 
ment of  a  teacher  bv  the  board.  The  court  said:  '*The  di- 
rectors  met  specially  for  the  purpose  of  considering  this 
matter,  and  while  their  session  was  somewhat  informal, 
and  while  it  does  not  appear  that  a  record  of  it  was  made, 
yet  we  think  it  was  a  special  meeting  at  which  they  might 
legally  transact  official  business."  In  passing  it  may  be 
noted  that  the  Illinois  statute  differs  from  ours  in  that  it 
i^ecifically  provides  that  the  clerk  of  the  board  "shall  keep 
a  record  of  all  the  official  acts  of  the  board,''  while  our 
statute  merely  provides  that  **the  director  shall  be  clerk 
of  the  district  board"  without  expressly  proscribing  his 
duties  as  clerk  of  such  board.  The  act  does,  how^ever, 
expressly  provide  that  "the  proceedings"  of  "all  dis- 
trict meetings"  shall  be  recorded  by  the  director. 
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A  situation  somewhat  similar,  but  less  aggravating  as 
to  the  oflfense,  arose  in  Massachusetts  under  an  act  which 
provides :  *  *  The  school  committee  shall  appoint  a  secre- 
tary and  keep  a  permanent  record  book,  in  which  all  its 
Votes,  orders  and  proceedings  shall  by  him  be  recorded.'' 
Gen.  St.  Mass.  1860,  ch.  38,  sec.  22.  In  1874  the  Massachu- 
setts act  was  construed  in  Russell  v.  Inhabitants  of  Lynn- 
field,  116  Mass.  365,  in  an  action  where  a  pupiPs  exclu- 
sion from  school  attendance  for  a  minor  oflfense  was  un- 
der consideration.  The  court  said:  ''For  the  disobedi- 
ence of  a  regulation  established  to  prevent  tardiness,  the 
plaintiff  was  suspended  from  a  public  school  until  she 
should  conform  to  the  rule.  This  action  is  brought  under 
the  statute  which  declares  that  'a  child  unlawfully  ex- 
cluded from  any  public  school  shall  recover  damages  there- 
for in  an  action  of  tort,  to  be  brought  in  the  name  of  such 
child  by  his  guardian  or  next  friend  against  the  city  or 
town  by  which  such  school  is  supported.'  Gen.  St.  c. 
41,  sec.  11.  *  *  *  The  school  committee  are  required 
to  have  the  general  charge  and  superintendence  of  all  the 
public  schools  in  town,  and  to  keep  a  record  of  their 
votes,  orders  and  proceedings.  Gen.  St.  c.  3S,  scms.  16,  22. 
But  this  does  not  imply  that  all  rules  and  orders  re- 
quired for  the  discipline  and  good  conduct  of  the  schools 
shall  be  matter  of  record  with  the  committee,  or  that 
every  act  in  regard  to  the  management  of  each  school  in 
these  respects  should  be  authorized  or  confirmed  by  for- 
mal vote.  It  would  be  practically  impossible  sufficiently 
to  provide  for  such  matters  by  a  system  of  rules,  how- 
ever carefully  prepared  and  promulgated.  Much  must 
necessarily  be  left  to  the  individual  meml)cvs  of  the  com- 
mittee and  to  the  teachers  of  the  several  schools.  Huse 
V.  City  of  Lowell,  10  Allen  (Mass.)  149;  Tlodgkins  v.  In- 
habitants  of  Rockport,  105  Mass.  475." 

The  district  school  board  is  charged  with  the  general 
care  of  the  school,  but  we  do  not  think  the  law  contem- 
plates that  the  board  should  be  censured  or  i)enalizcd  for 

105  Neb.- 
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inviting  the  patron^  and  citizens  of  the  district  to  at- 
tend its  meetings  and  counsel  with  its  members.  The 
rural  school  district  is  a  democratic  unit  of  government. 
It  follows  that  its  officers  are  and  of  necessity  must  be 
in  close  touch  with  all  the  citizens  of  the  community  and 
perhaps  more  especially  with  those  who,  as  patrons,  are 
most  vitally  and  inmiediately  interested  in  the  welfare 
of  the  school. 

Counsel  for  plaintiff  finally  argues  that  his  constitu- 
tional right  to  attend  school  was  violated  when  he  was 
expelled.  He  cites  section  6,  art.  VIII  of  the  Constitution, 
which  reads:  *'The  legislature  shall  provide  for  the 
free  instruction  in  the  common  schools  of  this  state  of 
all  persons  between  the  ages  of  five  and  twenty-one 
years.'* 

It  will  not  be  seriously  contended  that  the  funda- 
mental law  contemplates  the  attendance  at  a  public  school 
of  any  pupil  who,  by  reason  of  contumacious  conduct, 
will  not  avail  himself  of  the  opportunity  for  free  instruc- 
tion there  offered  to  the  youth  of  the  state.  If  plaintiff's 
schoolmates  told  the  truth,  and  evidently  the  jury  be- 
lieved them,  his  conduct  was  such  that  his  attendance  and 
his  presence  among  them  was  not  only  a  hindrance  to 
their  advancement  but  was  as  well  a  postive  menace  to 
the  morals  and  to  the  safety  of  pupils  who  attended  the 
school  to  avail  themselves  of  the  instruction  that  is 
guaranteed  by  the  Constitution. 

The  action  of  the  board,  in  voting  for  expulsion,  was 
a  reasonable  exercise  of  the  power  conferred  upon  it  by 
the  legislature  for  the  preservation  of  morality  and  dis- 
cipline in  the  school.  24  R.  C.  L.  646,  sec.  105  et  seq; 
35  Cyc.  819.  The  district  board  of  a  school  district  may 
invite  the  patrons  and  legal  voters  residing  in  the  dis- 
trict to  a  special  meeting  of  the  board  to  confer  with  it . 
upon  the  question  as  to  whether  a  pupil  charged  with 
*' gross  misdemeanors"  shall  be  expelled  pursuant  to 
section  6785,  Rev.  St.  1913.    That  the  persons  so  invited 
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joined  with  the  board  members  in  voting  on  the  question 
of  expulsion  will  not  impair  either  the  vote  or  the  action 
of  the  board  on  that  question  notwithstanding  the  di- 
rector kept  no  formal  record  of  the  meeting.  That  plain- 
tiff committed  gross  misdeameonors  and  that  he  was  a 
fit  subject  for  expulsion  sufficiently  appear.  The  evi- 
dence, though  somewhat  conflicting,  amply  supports  the 
verdict. 

Other  alleged  assignments  of  error  are  discussed  in  the 
brief  of  counsel,  some  relating  to  instructions  and  somato 
the  admission  of  certain  evidence.  Upon  examination  we 
do  not  find  reversible  error. 

The  judgment  is 

Affirmed. 


Creighton  Gas,  Electric  Light  &  Power  Company,  ap- 
pellee^ V.  I.  J.  Jamison  et  al.^  appellants:  Alice  C. 
HouGH^  Intervener^  appellee. 

Filed  July  21,  1920.    No.  20860. 

Vendor  and  Purchaser:    EhriDENOE.   Evidence   examined,   and    held   to 
support  the  finding  and  decree  of  the  district  court. 

Appeal  from  the  district  court  for  Knox  county: 
Anson  A.  Welch,  Judge.    Affirmed. 

Richard  Steele  and  M.  H.  Leamy,  for  appellants. 

W.  A.  Meserve,  contra. 

Day,  J. 

Creighton  Gas,  Electric  Light  &  Power  Company,  a 
corporation,  hereinafter  designated  the  company,  in- 
stituted this  action  in  the  district  court  for  Knox  county 
against  I.  J.  Jamison  and  F.  B.  Jamison,  his  wife,  to 
cancel  and  set  aside  two  certain  deeds  executed  and 
delivered  by  the  company  on  July  20,  1915,  in  which 
I.  J.  Jamison  is  named  as  grantee,  and  to  quiet  the  title 
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in  said  respective  properties  in  the  company.  By  a 
cross-petition  I.  J.  Jamison  prayed  that  the  title  to  the 
respective  properties  be  quieted  in  him,  and  that  all 
machinery,  poles  and  wires  situated  upon  the  premises 
hereinafter  described  as  tract  one,  and  the  poles,  wires 
and  branch  line  running  from  said  tract  to  the  village 
of  Bazile  Mills,  be  decreed  to  be  the  property  of  I.  J.  Jami- 
son, and  for  an  accounting  of  rents  due  upon  the  prem 
ises  described  hereinafter  as  tract  two.  For  the  sake 
of  brevity  and  convenience,  the  premises  in  controversy 
and  described  as  the  east  22  acres  of  the  southwest 
quarter  of  the  southwest  quarter  of  section  27,  in  town- 
ship 30  north,  range  5  west  of  the  sixth  principal 
meridian,  and  a  tract  commencing  at  the  southwest 
corner  of  the  southeast  quarter  of  the  southwest  quarter 
of  section  27,  township  30  north,  range  5  west  of  the 
sixth  principal  meridian,  thence  east  on  section  line  30 
rods,  thence  north  at  right  angles  to  said  section  line  29 
rods  to  the  intersection  of  Bazile  creek,  thence  westerly 
along  the  south  edge  of  said  creek  to  the  intersection  of 
the  west  line  of  said  southeast  quarter  of  the  southwest 
quarter  with  said  creek,  thence  south  on  said  west  line  40 
rods  to  place  of  beginning,  will  be  referred  to  as  tract 
one;  and  the  premises  described  as  the  east  half  of  lot 
4,  in  block  1,  of  O.  A.  H.  Bruce 's  addition  to  the  city 
of  Creighton,  Nebraska,  will  be  referred  to  as  tract 
two. 

By  its  decree  the  trial  court  quieted  the  title  to  tract 
one  in  the  company,  and  quieted  the  title  to  tract  two 
in  I.  J.  Jamison,  and  also  rendered  decree  against  the 
company  and  in  favor  of  I.  J.  Jamison  for  |272,  being 
rent  for  the  premises  described  as  tract  two  up  to 
August  1,  1918.  I.  J.  Jamison  has  filed  an  appeal  from 
that  portion  of  the  decree  quieting  the  title  to  tract  one 
in  the  company.  The  company  has  filed  a  cross-appeal 
from  that  part  of  the  decree  aflfecting  tract  two,  and  the 
money  judgment  for  rent. 
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The  record  shows  that  on  and  prior  to  July  12,  1915, 
the  entire  capital  stock  of  the  company  was  owned  and 
held  by  I.  J.  Jamison,  his  wife,  and  two  sons.  On  that 
date  I.  J.  Jamison,  acting  for  himself  and  the  other 
stockholders  of  the  company,  entered  into  a  contract 
with  one  Alice  C.  Hough,  whereby  the  parties  made  a 
mutual  exchange  of  their  respective  properties,  I.  J. 
Jamison  and  his  associates  exchanging  all  of  the  capital 
stock  held  by  them  in  the  company,  including  the  physi- 
cal property  of  the  company,  for  an  orange  ranch  owned 
by  Alice  C.  Hough  in  California.  By  the  terms  of  the 
transfer  both  properties  were  to  be  free  and  clear  of  all 
incumbrances,  and  the  actual  transfer  of  the  properties 
was  to  be  made  as  near  August  1,  1915,  as  practicable. 
The  company  had  its  principal  place  of  business  in  the 
city  of  Creighton,  and  furnished  electric  lighting  for 
that  city,  as  well  as  the  village  of  Bazile  Mills,  the  power 
being  carried  between  the  two  points  by  a  transmission 
line.  It  also  had  a  pole  line  extending  from  the  land 
described  as  tract  one  to  the  village  of  Bazile  Mills, 
a  distance  of  about  two  miles.  Upon  this  tract  a  dam 
had  been  constructed  for  the  purpose  of  generating 
electricity  from  the  water  power,  as  an  auxilliary  to  the 
main  power  station  in  the  city  of  Creighton.  A  system 
of  line  poles  and  wires  connected  tract  one  with  the 
village  of  Bazile  Mills  and  thus  became  a  part  of  the 
plant.  Some  two  years  prior  to  the  trade^  this  dam  had 
washed  out  and  was  not  in  condition  to  be  used  without 
considerable  repairs  being  made  upon  it.  The  record 
also  showed  that,  at  the  time  of  the  contract  between 
the  Jamisons  and  Alice  C.  Hough,  the  company  was 
the  owner  of,  &nd  held  the  record  title  to,  three  pieces 
of  land,  to  wit,  tract  one,  tract  two,  and  the  tract  upon 
which  the  power  plant  was  located.  After  signing  the 
contract  for  the  exchange,  and  on  July  20,  1915,  the 
comi)any,  by  its  then  oflScers,  I.  J.  Jamison,  president, 
and  D.  R.  Jamison,  secretary,  executed  and  delivered 
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to  I.  J.  Jamison  deeds  conveying  the  title  to  tracts  one 
and  two  before  mentioned,  which  deeds  were  duly  re- 
corded on  July  21,  1915,  in  Knox  county,  Nebraska.  It 
was  claimed  upon  the  trial  that  these  two  deeds  were 
given  in  payment  of  $2,750  for  advancements  made  by 
I.  J.  Jamison  to  the  company. 

There  is  a  sharp  conflict  in  the  testimony  as  to  whether 
the  lands  described  as  tract  one  and  tract  two  were  to 
be  included  in  the  trade,  but  on  a  careful  review  of  the 
testimony  we  are  of  the  opinion  that  tract  one  was  to  be 
included  in  the  terms  of  the  exchange  and  tract  two 
excluded.  Both  Mr.  and  Mrs.  Hough  in  their  testimony 
say  that  Jamison  told  them  that  the  office  property 
(tract  two)  belonged  to  him  personally  and  was  not  to  be 
considered  as  going  in  the  deal,  that  nothing  was  said  by 
him  excluding  in  any  way  from  the  operation  of  the 
trade  tract  one.  Jamison's  testimony  is  to  the  effect 
that  at  all  times  he  reserved  from  the  trade  tracts  one 
and  two.  After  the  actual  exchange  had  been  made  on 
August  6,  the  company  leased  from  I,  J.  Jamison  tract 
two.  This  transaction  would  be  entirely  inconsistent 
with  the  idea  of  ownership,  and  clearly  indicates  that 
Alice  C.  Hough  understood  that  tract  two  was  not  in- 
cluded in  the  deal.  There  was  an  effort  made  on  the 
part  of  I.  J.  Jamison  to  show  that  the  deeds  to  him  made 
by  the  company  were^  based  upon  a  contract  between 
himself  and  the  company  made  long  prior  to  the  trade 
in  question,  by  which  these  deeds  were  to  be  given  in 
payment  for  advances  made  by  him  to  the  company.  The 
testimony  on  behalf  of  I.  J.  Jamison,  in  so  far  as  it  af- 
fected tract  one,  had  so  many  earmarks  of  bad  faith  that 
the  trial  court  was  amply  justified  in  finding  that  there 
w^s  no  consideration  to  support  the  deed  from  the  com- 
pany to  him  as  to  tract  one.  The  testimony  of  Mr.  Hough, 
who  examined  the  property  as  agent  of  the  wife,  estab- 
lishes that  Jamison  represented  that  this  tract  belonged 
to  the  company  and  was  a  part  of  the  system,  and  while 
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Mr.  Hough  did  not  examine  tract  one  on  account  of  a 
bridge  being  washed  out,  the  property  was  described  to 
him,  and  he  was  told  what  was  on  it ;  that  it  was  not  then 
being  used ;  that  it  was  a  rough  piece  of  land  and  of  but 
little  value ;  and  that  it  was  in  the  contemplation  of  the 
company  to  take  down  the  poles  and  wires  and  use  them 
for  extending  the  line  to  a  German  church. 

The  contract  between  the  parties  of  July  12,  1915, 
is  inartistically  drawn,  but  fairly  interpreted  shows  that 
the  Jamisons  were  to  transfer  all  the  shares  of  the  capi- 
tal stock  of  the  company  to  Alice  C.  Hough,  who  would 
thereby  become  the  sole  stockholder  in  the  company.  The 
contract  further  described  the  physical  property  then 
owned  by  the  corporation.  This  was  described  in  very 
general  terms,  among  the  items  of  property  listed  being, 
'*all  pole  lines,  wires,  meters,  switches,  conduits,  fixtures, 
and  land  and  buildings. ''  That  it  was  the  intention  of 
the  parties  that  all  the  lands  and  buildings  then  belonging 
to  the  company,  except  such  as  were  specifically  reserved, 
should  be  included  in  the  transaction,  is,  we  think,  free 
from  doubt.  Just  prior  to  the  signing  of  the  contract,  the 
evidence  shows  that  I.  J.  Jamison  acting  for  himself  and 
the  other  stockholders  represented  that  there  were  no 
debts  against  the  company,  and  all  of  its  physical  prop- 
erty, including  the  land,  was  free  from  incumbrance.  In 
the  light  of  the  testimony,  and  the  clear  intention  of  the 
parties  as  to  what  property  was  to  be  included  in  the 
transfer,  it  would  be  a  fraud,  which  no  court  would  per- 
mit, to  allow  the  parties  to  the  contract,  who  were  the 
oflScers  of  the  company,  to,  in  the  name  of  the  company, 
transfer  its  property  to  one  of  their  number  between  the 
time  of  the  signing  of  the  contract  and  the  actual  transfer 
of  the  property.  Good  faith  and  fair  dealing  require  that 
the  status  of  the  property  should  remain  in  the  same  con- 
dition, except  such  as  was  specifically  reserved  from  the 
operation  of  the  contract 
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Some  questions  of  law  are  presented  in  the  appellants^ 
brief ;  but,  in  tlie  view  we  have  taken  of  the  testimony, 
the  authorities  presented  have  no  application.  As  we 
view  it,  only  questions  of  fact  are  presented  in  this  case. 

Upon  an  examination  of  the  entire  record,  we  are 
satisfied  that  the  finding  and  decree  of  the  district  court 
is  sustained  by  the  evidence,  and  is  clearly  right.  In  the 
court  below  each  party  was  decreed  to  pay  one-half  of 
the  costs.  In  this  court  the  costs  on  the  appeal  will  be 
borne  by  the  appellants,  including  the  costs  of  briefs.. 
The  costs  in  this  court  on  the  cross-appeal  will  be  borne 
by  the  cross-appellant. 

^he  finding  and  decree  of  the  district  court  is 

Affirmed. 


Nannie  I.    Maurer^  appellee^  v.  Andrew  N.  Feather- 
stone,  APPELLANT. 

Filed  July  21,  1920.  No.  21041. 

1.  Sales:  Agent  Principal  Debtor  Afier  Resale.  "A  consignee,  by  thi» 
terms  of  his  agency,  may  be  the  agent  of  the  consignor  until  the 
consigned  goods  are  sold,  and,  when  they  are  sold,  become,  aa. 
between  him  and  the  consignor,  the  purchaser  of  and  principar 
debtor  for  the  goods  sold."  Nutter  v.  Wheeler,  2  Low.  (U.  S.  D., 
C.)  346. 

2.  Appeal:  Conflicting  Evidence:  Review.  "Where,  in  an  action  at 
law,  the  evidence  is  conflicting,  it  is  not  the  province  of  this  court 
to  examine  it  further  than  to  see  that  there  is  suflacient  to  justify- 
the  conclusion  reached."  Young  v.  Kinney,  85  Neb.  131,  followed:. 

3.  Evidence  examined,  and  held  to  support  the  judgment. 

Appeal  from  the  district  court  for  Douglas,  county: 
Lee  S.  Estelle^  Judge.    Afjfirmed, 

Daniel  H.  Sheehan  and  Organ  S  Sheehan,  for  appel- 
lant. 

A,  P.  Lillis  and  Richard  8.  Horton,  contra. 
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Day,  J. 

The  plaintiff,  Nannie  I.  Maurer,  recovered  a  judgment 
in  the  district  court  for  Douglas  county  against  the  de- 
fendant, Andrew  N.  Featherstone,  for  $1,385.87.  Fea- 
therstone  has  appealed.  The  trial  was  had  to  the  court, 
a  jury  being  waived.  The  plaintiff  has  succeeded  to  all 
the  rights  of  J.  W.  Blackstone  under  the  contract  which 
is  the  basis  of  the  action. 

The  question  argued  turns  largely  upon  the  interpreta- 
tion to  be  placed  upon  the  contract,  whether  it  be  held 
a  contract  of  agency,  as  contended  by  the  defendant,  or 
whether  it  be  construed  as  a  contract  of  sale,  as  contended 
by  the  plaintiff.  The  contract,  omitting  the  inventory,  is 
as  follows:  '* Omaha,  Neb.,  May  3,  1909.  Received  of 
J.  W.  Blackstone  the  following  described  property  on 
consignment,  to  be. sold  by  us  and  the  proceeds  accounted 
for  every  two  weeks  from  the  date  hereof.  It  is  hereby 
agreed  and  understood  that  the  property  belongs  to  J. 
W.  Blackstone,  that  it  is  to  be  sold  by  A.  N.  Featherstone 
and  C.  K.  Jones,  who  are  to  stand  all  the  expense  of 
storage  and  selling  and  pay  the  said  J.  W.  Blackstone 
every  two  weeks  in  cash  75  per  cent,  of  the  invoice  price 
for  all  goods  sold.  C.  K.  Jones,  A.  N.  Featherstone,  by 
C.  K.  Jones.''  Under  this  contract  Featherstone  in  De- 
cember, 1909,  sold  the  stock  remaining  in  his  hands  to  one 
Coatsworth,  describing  it  in  the  contract  as  **a  certain 
stock  of  merchandise  valued  at  $1,200,  consisting  of  office 
supplies  and  office  fixtures  (office  furniture),''  in  monthly 
instalment  payments,  taking  Coatsworth's  notes  therefor. 
In  these  notes  Featherstone  was  named  as  payee.  The 
contract  between  Featherstone  and  Coatsworth  is  also 
drawn  in  uncertain  terms,  containing  the  elements  of  a 
conditional  sale  ^^nd  a  chattel  mortgage.  After  making 
three  ^monthly  payments  upon  l^is  purchase,  Coatsworth 
ma|de  ^e^auit,  and  the  stock  was  turned  back  to  Feather- 
stone. ,  Uppn,  this  state  of  facts  the  plaintiff  claims  that 
she  is  entitled  to  recover  under  the  contract,  while  the  de- 
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fendant  claims  that  he  is  holding  the  goods  as  agent  for 
the  plaintiff,  and  oflfers  to  return  them  to  her.  It  does  not 
clearly  appear  in  the  record  how  Featherstone  succeeded  to 
the  interest  of  Jones  and  Featherstone  in  the  contract,  but 
there  seems  to  be  no  point  made  in  the  brief  but  that  he 
was  the  successor  in  interest  of  the  consignees.  The  con- 
tract of  sale  which  Featherstone  made  with  his  purchaser 
was  not  made  for  and  on  behalf  of  the  consignor,  but  for 
his  own  individual  benefit.  The  terms  of  his  sale  to  his 
purchaser  were  entirely  different  from  those  under  his 
contract  with  the  consignor. 

The  contract  now  before  us  must  be  construed  as  a 
whole,  giving  meaning  to  its  several  parts  in  an  effort  to 
arrive  at  the  intention  of  the  parties.  When  so  construed, 
we  believe  that  the  goods  were  to  be  treated  as  a  bailment 
in  the  hands  of  the  consignees,  with  the  right  of  sale,  and, 
when  that  right  was  exercised  by  the  consignees,  the  re- 
lationship of  debtor  and  creditor  as  l)etween  the  consignor 
and  consignees  at  once  arose. 

The  case  of  Nutter  v.  IVftee/cr,  2  Low.  (U.  S.  D.  C.) 
346,  in  its  facts,  is  very  similar  to  the  case  at  bar.  In 
that  case  it  is  held:  "A  consignee,  by  the  terms  of  his 
agency,  may  be  the  agent  of  the  consignor  until  the  con- 
signed goods  are  sold,  and,  when  they  are  sold,  become, 
as  betw^een  him  and  the  consignor,  the  purchaser  of  and 
principal  debtor  for  the  goods  sold. ''  The  same  principle 
is  announced  in  Ex  parte  White,  L.  R.  6  Ch.  App.  (Eng.) 
397;  Depew  v.  Keyser,  3  Duer  (N.  Y.)  335.  See  note 
under  Ferry  d  Co.  v.  Hall,  L.  E.  A.  1917B,  620. 

It  is  also  argued  that  the  plaintiff's  claim  is  barred  by 
the  statute  of  limitations ;  that  the  evidence  of  the  plain- 
tiff's witness  that  there  had  been  a  payment  of  f  1  upon 
the  claim  which  tolled  the  statute  is  not  worthy  of  serious 
consideration.  Upon  this  point  there  was  a  conflict  in  . 
the  testimony.  In  such  case,  it  being  a  law  action,  it  is 
not  the  province  of  this  court  to  examine  the  evidence 
further  than  to  see  that  there  is  sufficient  evideuce  to 
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sustain  the  conclusion  reached.    The  evidence  before  the 
court  in  this  case  was  sufficient  to  justify  the  judgment. 

Other  questions  were  discussed  relating  more  particu- 
larly to  the  rulings  of  the  court  on  the  questions  of  evi- 
dence. We  deem  it  unnecessary  to  discuss  them.  Suffice 
it  to  say  they  have  been  considered  in  consultation,  ^nd 
we  find  no  error  in  the  rulings. 

The  judgment  of  the  district  court  is 

Affibmed. 

Letton  and  Aldbioh,  JJ.,  not  sitting. 


Statb^  ex  rel.  Clarence  A.  Davis^  relator^  v.  Esker  M. 

Cox  ET  al.^  respondents. 

Piled  July  21,  1920.  No.  21611. 

1.  Schools  and  School  Districts:  Consolidated  School  Act:  Constitu- 
tionality. The  act  covering  consolidated  schools  (Laws  1919, 
ch.  243)  held  constitutional,  as  not  defective  in  title,  and  not  shown 
invalidated  through  failure  of  proper  procedure  in  enacting. 

2.  Statutes:  Constitutionality.  The  Constitution  does  not  require 
that  every  step  in  the  course  of  enacting  bills  be  recorded  in  the 
Journal,  and  the  enrolled  bill,  duly  authenticated  and  approved, 
is  prima  facie  evidence  of  a  compliance  with  those  constitutional 
requirements  in  its  passage,  which  are  not  expressly  required  by 
the  Constitution  to  be  shown  on  the  Journal. 

3.  :  :  Pbesumption.  The  silence  of  the  Journal  on  mat- 
ters, not  expressly  required  to  be  entered  on  the  Journal  record, 

does  not  conflict  with  the  presumption  of  the  regularity  of  the 
passage  of  the  bill  afforded  by  the  enrolled  bill;  but,  in  order  to 
destroy  the  presumption  of  regularity  afforded  by  It,  the  Journal 
must  clearly,  expllcity  and  unequivocally  disclose  the  irregularity 
in  passage. 

4.  :  :   Substitution  of  Nsw  Bill  by  Amendment.  The 

method  of  substituting  an  entire  new  bill  by  amendment,  when 
the  changes  by  way  of  amendment  are  strictly  germane  to  the 
original,  is  not  unconstitutional,  is  in  accord  with  universal  legis- 
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latiye  procedure,  and  It  is  unnecessary  that  a  bill,  which  has  been 
read  the  first  and  second  time  before  such  amendment,  shall  be 
again  placed  on  first  and  second  reading  before  passage. 

5.   : :  PaiNTiNG.  The  record  does  not  disclose  that  the  bill, 

with  amendments,  was  not  printed  before  final  passage,  and  the 
act  is  not  unconstitutional  on  that  objection. 

6.   :  :  Amendment.    The  enactment  is  not  in  violation  of 

section  11,  art.  Ill  of  the  Constitution,  providing  that  no  law  shall 
be  amended  unless  the  new  act  contains  the  section  or  sections 
so  amended,  and  the  section  or  sections  so  amended  be  repealed. 

7.  :  CJoNsoLiDATED  SCHOOL  Act:  Validity.    The  provision  of  the 

bill,  providing  an  appropriation,  is  Invalid,  since  the  bill  did  not 
originate  in  the  house,  but  this  provision  is  not  so  essential  to 
the  entire  act  that  it  can  be  presumed  that  the  legislature  would 
not  have  passed  the  act  without  it,  and,  therefore,  does  not  in- 
validate the  act  as  a  whole. 

Original  proceeding  in  qiu)  warranto  to  determine  the 
right  of  respondents  to  hold  office  as  members  of  a 
board  of  education.    Action  dismissed. 

m 

Stewart.  Perry  d  Steivart,  Lamhe  S  Butler  and  Clar- 
ence A.  Davis,  Attorney  General,  for  relator. 

0.  E.  Shelburn,  Peterson  <&  Devoe  and  George  W. 
Ayres,  contra. 

Flansburg,  J. 

Action  in  quo  warranto,  commenced  in  this  court,  to 
try  the  right  of  the  members  of  the  board  of  educa- 
tion of  Consolidated  School  District  No.  2  of  Harlan 
county  to  hold  office.  The  school  district  referred  to 
and  offices  now  held  by  respondents  were  created  under 
and  by  virtue  of  chapter  243,  Laws  1919.  Eelator  con- 
tends that  this  act  is  unconstitutional. 

The  first  objection  made  is  that  the  bill  was  amended 
in  one  house  of  the  legislature,  that  these  amendments 
were  not  concurred  in  by  the  other  house,  and  that, 
therefore,  the  two  branches  of  the  legislature  did  not 
pass  the  bill  in  the  same  and  final  form. 


Vol.  105]  JANUARY  TERM,  1920.  77 

state,  ex  rel.  D^vis,  v.  Cox. 


The  legislative  journals  show  that  the  bill  was  intro- 
duced in  the  senate  as  Senate  File  No.  261.  After  being 
passed  by  that  body  and  transmitted  to  the  house,  it 
was  referred  to  the  committee  on  education,  and  on 
April  10,  1919,  reported  out  of  that  committee,  with 
recommendation  that  the  bill  be  amended  in  two  specific 
particulars.  The  report  was  adopted.  On  April  12  the 
sifting  committee  recommended  that  the  bill  be  placed 
on  the  sifting  file  with  '*no  amendments.''  The  commit- 
tee of  the  whole  reported  the  bill,  with  recommendation 
that  the  *' house  amendments"  be  engrossed,  and  that 
the  bill  be  placed  on  the  calendar  for  third  reading.  No 
report  of  the  committee  on  engrossed  and  enrolled  bills 
is  shown,  nor  is  there  any  further  record  of  any  action 
taken  on  this  bill  until  on  April  14,  when  it  appears  that 
the  bill  was  read  the  third  time  and  put  upon  its  pas- 
sage. At  that  time  the  speaker,  in  the  usual  form,  declar- 
ed: ''This  bill  having  been  read  at  large  on  three  dif- 
ferent days,  and  the  same  with  all  of  its  amendments  hav- 
ing been  printed,  the  question  is,  shall  the  bill  passf" 
The  record  further  shows  the  vote  taken  and,  ''a  consti- 
tutional majority  having  voted  in  the  affirmative,  the 
speaker  declared  the  bill  was  passed  and  the  title  agreed 
to."  The  house  then  reported  to  the  senate  that  it  had 
passed  Senate  File  No.  261.  In  this  report  there  was 
no  mention  that  any  amendments  had  been  made.  The 
bill  was  enrolled  without  any  house  amendments,  and 
the  presiding  officers  of  each  house  and  the  governor 
signed  the  bill  in  that  form. 

The  bill  was  not  duly  enacted  unless  it  was  voted  up- 
on and  passed  by  both  houses  in  its  final  form.  Moore 
V.  Neece,  80  Neb.  600;  Cleland  v.  Anderson,  66  Neb. 
252,  262. 

Does  it  affirmatively  and  unequivocally  appear  from 
the  record  that  the  bill  was  not  so  passed? 

In  the  majority  of  jurisdictions  a  bill  is  conclusively 
presumed  to  have  been  regularly  enacted  when  the  en- 
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rolled  bill,  properly  authenticated  and  approved,  is  filed 
with  the  secretary  of  state,  and  the  courts  in  those 
states  have  no  power  to  look  to  the  legislative  records 
to  see  whether  the  constitutional  requirements  have  been 
complied  with.  36  Cyc.  973.  We  have  a  more  liberal 
rule  in  this  state.  An  enrolled  bill  is  only  prima  t<^cie 
evidence  of  a  compliance  with  the  constitutional  re- 
quirements in  its  passage,  and  this  presumption  is  re- 
buttable. If  the  legislative  journals  clearly  and  ex- 
plicitly contradict  the  evidence  furnished  by  the  enroll- 
ed bill,  the  journals  will  control.  Webster  v.  City  of 
Hastings,  59  Neb.  563 ;  State  v.  Burlington  &  M.  JR.  R. 
Co.,  60  Neb.  741;  State  v.  Abbott,  59  Neb.  106;  State 
V.  Frank,  61  Neb.  679;  Stratton  v.  State,  79  Neb.  118. 

The  Constitution  does  not  expressly  require  that  all 
steps  in  the  passage  of  a  bill  shall  be  spread  upon  the 
journals,  and,  though  the  legislature  is  required  to  keep 
journals  of  its  proceedings,  an  omission  to  show  a  step 
in  the  procedure  in  the  course  of  enactment  raises  no 
presumption  that  such  step  was  not  taken,  except  as 
to  those  acts  which  the  Constitution  explicitly  requires 
shall  be  shown  upon  the  journal,  such,  for  instance,  as 
yeas  and  nays  on  final  passage.  People  v.  Illinois  State 
Board  of  Dental  Examiners,  278  111.  144 ;  Perry  n  State, 
214  S.  W.  (Ark.)  2.  Where  the  journal  is  silent,  there- 
fore, as  to  such  steps  not  expressly  required  to  be  shown, 
the  enrollment,  authentication  and  approval  of  the  bill 
will  suffice  to  supply  the  proof  that  the  step  was  taken. 
As  said  in  State  v.  Frank,  60  Neb.  327,  333:  "The  en- 
rolled bill  has  its  own  credentials;  it  bears  about  it  le- 
gal evidence  that  it  is  valid  law;  and  this  evidence  is 
so  cogent  and  convincing  that  it. cannot  be  overthrown 
by  the  produption  of  a  legislative  journal  that  does  not 
speak,  but  is  silent.  Such  seems  to  be  the  conclusion  reach- 
ed by  a  majority  of  the  courts;  and  such,  certainly,  is 
the  treiid  of  modern  authority.  To  hold  otherwise  would 
be  to  permit  a  mute  witness  to  prevail  over  evidence 
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which  is  not  only  positive^  but  of  so  satisfactory  a  char- 
acter that  all  English  and  most  American  courts  regard 
it  as  ultimate  and  indisputable/' 

Upon  examining  the  history  of  the  statute  in  contro- 
versy, we  find  that  the  journal  does  not  explicitly  show 
that  the  house,  on  final  passage,  voted  amendments  to 
the  bill.  It  is  true  that  the  report  of  the  committee  on 
education  proposing  amendments  was  adopted,  and  that 
the  committee  of  the  whole  ordered  the  **  house  amend- 
ments'' engrossed.  The  proceedings  in  committee  of  the 
whole  are  not  aet  forth;  neither  is  it  shown  what  the 
** house  amendments"  were  when  the  bill  emerged  from 
that  conMnittee.  The  journal  does  not  show  any  report 
of  the  committee  on  engrossed  and  enrolled  bills  after 
this  bill  had  been  referred  to  it,  nor  does  the  record  set 
out  the  bill  or  what  it  contained  when  it  was  finally  voted 
upon.  When  reported  to  the  senate,  the  record  does  not 
show  that  the  bill  was  transmitted  with  amendments.  So 
far  as  the  record  goes,  the  house  may  have  receded  from 
the  proposed  amendments  before  final  passage,  and  pass- 
ed the  bill  in  its  original  form — the  form  in  which  it  was 
signed  and  authenticated  by  the  presiding  officers  of  the 
two  houses.  There  is  sgme  indication,  at  least,  that  this 
was  done,  from  the  fact  that,  in  transmitting  the  bill  to 
the  senate,  no  amendments  were  noted.  No  significance 
can  be  attached  to  the  words  of  the  speaker,  at  the  time 
of  third  reading,  to  the  effect  that,  **this  bill  having  been 
read  at  large  on  three  different  days,  and  the  same  with 
all  of  its  amendments  having  been  printed,  the  question 
is,  shall  the  bill  pass?"  for  that  stereotyped  phrase,  as 
the  journal  shows,  is  used  for  all  bills  put  on  final  pas- 
sage, whether  they  carry  amendments  or  not. 

The  journal  record  is  not  clear  and  complete.  It  does 
not  affirmatively  show  that  the  bill  was  ever  engrossed 
with  amendments,  nor  that  the  house  did  not  recede  from 
proposed  amendments  prior  to  the  final  passage.  On  the 
other  hand,  there  is  evidence  tending  to  the  inference 
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that  the  amendments  were,  in  fact,  withdrawn.  There 
being  no  clear  and  unequivocal  proof  that  the  house 
adopted  amendments  which  are  not  shown  in  the  enroll- 
ed bill,  the  journal  record  is  insufficient  to  impeach  the 
evidence  arising  from  the  enrollriient  of  the  bill  and  the 
authentication  by  the  presiding  officers  of  the  two  houses 
that  the  bill  was  duly  passed. 

Such  is  the  holding  in  the  case  of  Perry  v.  State,  supra, 
in  a  case  almost  identical  with  this,  and  similar  rulings 
are  found  in  State  v.  Dean^  84  Neb.  344,  and  hi  re  Ap- 
praisement of  Omaha  Gas  Plant,  102  Neb.  782.  In  the 
case  of  Perry  v.  State,  supra,  the  senate  amended  the  bill 
and  ordered  it  engrossed  for  third  reading.  These  amend- 
ments were  not  found  in  the  bill  as  signed  by  the  gover- 
nor. That  case  differs,  and  goes  a  step  farther  than  this, 
in  the  fact  that  the  committee  on  engrossed  and  enrolled 
bills  reported  the  bill  back  as  **  correctly  engrossed  *'  be- 
fore it  went  to  third  reading.  The  court  said  (214  S.  W. 
2,4): 

''After  being  engrossed,  it  was  within  the  province 
and  power  of  the  senate  to  have  ordered  the  bill  placed 
back  on  its  second  reading  for  amendment,  and  to  have 
receded  fom  the  amendment  engrossed  into  the  bill,  or  to 
have  stricken  the  amendment  from  the  bill,  and,  should 
such  course  have  been  taken,  it  would  not  have  been  nec- 
essary to  its  validity  to  hjlve  entered  these  steps,  con- 
cerning the  amendment,  on  the  journal. 

''The  silence  of  the  record  in  this  regard  would  not 
conflict  with  the  presumption  that  such  course  was  pur- 
sued by  the  senate.  The  silence  of  a  legislative  journal, 
on  matters  not  required  to  be  entered  on  the  journal, 
cannot  conflict  with  tlie  presumption  of  the  regularity  of 
the  passage  of  a  bill.  It  is  only  in  matters  where  the 
journal  does  speak,  or  where  it  is  required  to  speak,  that 
it  could  conflict  with  such  presumption." 

The  next  contention  made  is  that  the  bill  as  passed  was 
not  read  in  the  senate  on  three  separate  days.    The  jour- 
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nal  shows  that  the  bill  was  introduced  by  the  governor 
on  April  4  and  read  the  first  time  under  the  title:  **A 
bill  to  provide  for  the  districting  of  consolidated  schools 
and  to  repeal  section  2,  chapter  121,  Session  Laws  of 
1915,  relating  to  consolidated  school  districts,  and  to 
repeal  chapter  229,  Session  Laws  of  1917,  relating  to 
the  districting  of  school  districts,  and  to  declare  an  emer- 
gency." The  bill  was  read  the  second  time  on  April  7, 
and  on  that  day  the  committee  on  education  recommend- 
ed amendments  in  the  nature  of  a  substitute  bill,  and 
these  amendments  were  again  recommended  by  the  com- 
mittee of  the  whole  on  April  8.  By  these  amendments 
the  title  was  changed  to  read  as  follows:  '*A  bill  for  an 
act  to  provide  for  the  districting  of  all  territory  into 
districts  for  consolidated  and  high  school  purposes,  and 
to  provide  for  the  organizing  and  operating  of  the  same, 
and  to  repeal  chapter  229,  Session  Laws  of  1917,  and  sec- 
tion 2  of  chapter  121  of  the  Session  Laws  of  1915."  All  af- 
ter the  enacting  clause  was  amended  by  a  substitute  bill. 
The  body  of  the  bill,  as  originally  introduced,  is  not  dis- 
closed. The  subject  expressed  in  the  original  title  was 
to  provide  for  districting  consolidated  schools.  By  the 
amendment  to  the  title,  provision  was  added  for  *' organ- 
izing and  operating  of  the  same.'*  Redistricting  could 
not  take  place  without  a  provision  for  organizing  and 
operating  the  same,  under  the  districts  as  newly  created. 
We  see  no  material  nor  substantial  change  in  the  title 
which  is  not  strictly  germane  and  proper.  No  doubt  the 
body  of  the  act  was  amended  in  a  manner  entirely  ger- 
mane to  the  act  originally  introduced.  There  is  no  record 
to  the  contrary,  and  nothing  to  rebut  the  presumption  that 
the  amendment,  in  the  nature  of  a  substitute  bill,  was 
properly  made.  Our  court  has  held  that  a  substitute  bill 
which  is  germane  to  the  original  is  not  a  new  bill.  Chit- 
tenden V.  Kihler,  100  Neb.  756.  See  also  Thrift  r.  Towers, 
127  Md.  54.  And  it  is  the  rule  that  it  is  unnecessary,  as 
each  amendment  is  made,  to  begin  again  and  read  the 
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bill  three  times  as  amended.  State  v.  Ryan,  92  Neb.  636; 
Cleland  v.  Anderson,  supra;  Richards  v.  State,  65  Neb. 
808. 

It  is  objected  that  the  bill  and  amendments  were  not 
printed  before  final  passage.  The  record  does  not  af- 
firmatively disclose  such  to  be  the  fact.  On  the  con- 
trary, it  is  recorded  that  on  final  passage  the  bill  with 
amendments  had  been  printed.  There  appears  to  be  no 
basis  for  that  contention. 

It  is  argued  that  the  bill  did  not  contain  the  section 
or  sections  sought  to  be  amended,  nor  repeal  the  sections 
of  the  statute  so  amended.  The  bill  does  not  purport  to 
be  an  amendment  of  the  former  sections,  but  enacts  en- 
tirely new  legislation  upon  the  same  subject  matter,  and 
repeals  the  former  sections  covering  that  matter.  Such 
enactments  are  not  in  violation  of  the  constitutional  re- 
quirement that  no  law  shall  be  amended  unless  the  new 
act  contains  the  section  or  sections  so  amended,  and  the 
section  or  sections  so  amended  shall  be  repealed. 

It  is  objected  that  the  title  to  the  bill  contains  more 
than  one  subject,  and  does  not  clearly  express  the  pur- 
pose of  the  act.  •  It  is  clear  that  the  law  had  one  general 
subject — the  redistricting  for  schools.  This  necessarily 
contemplated  all  necessary  provisions  incidental  to  the 
creation,  organization  and  operation  of  such  consolidated 
districts.  State  v.  Amsberry,  104  Neb.  279;  Gathers  v. 
Hennings,  76  Neb.  295;  State  v.  Power,  63  Neb.  496; 
Stewart  v.  Barton,  91  Neb.  96 ;  State  v.  Ure,  91  Neb.  31 ; 
Robinson  v.  Kerrigan,  151  Cal.  40 ;  Gay  v.  District  Court, 
41  Nev.  330,  3  A.  L.  R.  224;  People  v.  Crissman,  41  Colo. 
450;  Adams  v.  Iten  Biscuit  Co.,  162  Pac.  (Okla.)  938; 
36  Cyc.  1017. 

Again,  it  is  argued  that  the  bill  is  one  appropriating 
money,  and,  under  the  provisions  of  the  Constitution, 
should  have  originated  in  the  house.  The  act  provides 
that  all  consolidated  districts,  organized  under  the  law, 
shall  be  awarded  and  paid  out  of  the  state  treasury,  from 
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moneys  not  otherwise  appropriated,  a  certain  sum  of 
money  toward  the  furnishing  of  equipment,  together  with 
a  certain  sum  annually.  This  provision  of  the  statute  is 
not  directly  involved  in  this  case,  except  in' so  far  as  it 
may  give  character  to  the  act  as  a  whole  as  an  appropria- 
tion bill,  in  the  light  of  the  requirement  of  the  Constitu- 
tion that  all  appropriation  bills  mi;ist  originate  in  the 
house.  The  creation  of  the  obligation  to  pay  by  the 
state  would  not,  in  itself,  be  an  appropriation,  but  this 
act  goes  further,  and  provides  that  payments  shall  be 
made  from  certain  moneys  in  the  state  treasury  not  other- 
wise appropriated.  This  directly  creates  a  charge  upon 
those  funds,  and  to  that  extent  is  an  appropriation.  As 
an  appropriation  bill  it  could  not  be  sustained,  since  it 
did  not  originate  in  the  house.  But  it  is  not  essentially 
an  appropriation  bill.  The  appropriation  made  was  only 
an  incident  to  it.  That  provision  of  the  act  cannot  be 
said  to  be  an  essential  part  of  the  act,  for  the  act  would 
be  complete  without  it,  and,  though  such  provision,  by 
providing  the  method  of  payment  of  state  aid,  created  an 
appropriation,  it  is  not  so  connected  with  the  subject- 
matter  of  the  entire  act  that  we  can  presume  that  the 
legislature  would  not  have  passed  the  remainder  of  the 
act  except  for  this  provision.  The  one  invalid  provision, 
therefore,  would  not  invalidate  the  entire  act.  Merrill 
V.  State,  65  Neb.  509. 

The  respondents  hold  their  oflSce  under  a  valid  enact- 
ment. The  action  is  therefore  dismissed,  an4  costs  taxed 
to  relator. 

Dismissed. 

Rose,  J.,  dissenting. 

MoBBissEY,  C.  J.,  and  Alj)rich,  J.,  not  sitting. 
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Fred  Gillard   v.  Michael  L.   Clark,  Sheriff. 

Filed  September  27,  1920.    No.  21455. 

1.  Habeas  Corpus:  Dischabge  of  Prisoner:  Right  of  Appeal.  A  public 
officer  entrusted  with  the  custody  of  a  prisoner,  who  is  made  re- 
spondent in  a  habeas  corpus  proceeding,  has  the  right  to  have 
reviewed  an  order  discharging  the  prisoner  from  custody. 

2.  Appeal:  Motion  for  New  Trial:  Review.  This  court  will  not  con- 
sider  a  showing  that  a  party  was  "unavoidably  prevented"  from 
filing  his  motion  for  a  new  trial  within  the  statutory  time,  so 
as  to  permit  a  review  of  the  questions  raised  by  the  motion  for  a 
new  trial,  where  the  showing  was  not  filed  in  the  district  court 
until  after  the  motion  was  overruled,  and  there  is  nothing  to 
indicate  that  the  district  court  had  the  facts  before  it,  so  that  it 
was  at  liberty  to  consider,  or  did  consider,  the  merits  of  the 
motion. 

3.  Habeas  Corpus:  Vekue.  An  application  for  a  writ  of  habeas  corpus 
to  release  a  prisoner  confined  under  sentence  of  court  must  be 
brought  in  the  county  where  the  prisoner  is  confined. 

4.   :   Jurisdiction.     Where  application  is  made  for  a  writ  of 

habeas  corpus  to  the  district  court  of  a  county  other  than  the  one 
in  which  the  prisoner  is  confined,  and  the  officer  in  whose  custody 
the  prisoner  is  held  brings  the  latter  into  court  and  submits  to 
the  jurisdiction  without  objection,  the  prisoner  is  then  under 
confinement  in  the  county  where  the  action  is  brought  and  the 
court  has  authority  to  inquire  into  the  legality  of  his  restraint 

5.   *-:   Application:    Sufficiency.  An  application   for  a  writ  of 

habeas  corpus,  which  shows  that  the  petitioner  has  been  convicted 
of  a  felony  on  a  plea  of  not  guilty,  without  a  jury  trial,  of  non- 
support  of  his  wife  and  child,  and  has  been  committed  to  jail,  states 
facts  sufficient  to  warrant  the  issuance  of  the  writ. 
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Gillard  v.  Clark. 

Error  to  the  district  court  for  Franklin  county:  Wil- 
liam A.  DiLwoRTH^  Judge.    Affirmed. 

Baker  &  Ready  and  Samuel  0.  Cotner,  for  plaintiff  in 
error. 

Bernard  McNeny,  contra. 

MORRISSEY,  C.    J.  * 

The  district  court  for  Douglas  county  sentenced  Fred 
Gillard  to  60  days  in  the  county  jail  for  nonsupport  of 
his  wife  and  child.  Gillard  applied  to  the  district  court 
for  Franklin  county  for  a  writ  of  habeas  corpus,  alleg- 
ing that  his  commitment  was  illegal.  A  hearing  was  had 
and  the  petitioner  was  ordered  discharged.  Respondent, 
the  sheriff  of  Douglas .  county,  has  brought  the  case  to 
this  court  for  review. 

A  motion  to  dismiss  the  petition  in  error  has  been  filed 
by  the  petitioner  on  the  grounds,  among  others,  that 
an  order  discharging  a  prisoner  on  habeas  corpus  is  not 
reviewable;  that,  if  such  order  is  reviewable,  the  pro- 
ceedings must  be  taken  by  the  state  through  the  attorney 
general,  or  his  representative,  and  cannot  be  brought  by 
a  custodial  officer ;  and  that  the  motion  for  a  new  trial 
was  not  filed  within  the  statutory  time. 

1.  At  common  law  a  judgment  remanding  or  discharg- 
ing a  prisoner  in  a  habeas  corpus  proceeding  was  not 
reviewable.  12  R.  C.  L.  1256,  sec.  74.  In  this  state,  how- 
ever, the  right  of  review  in  such  cases  has  always 
been  recognized.  And  ever  since  Aticood  v.  Atwater, 
34  Neb.  402,  where  the  question  appears  first  to  have 
been  raised,  this  review  has  been  permitted  to  the  state 
as  well  as  the  petitioner.  There  is  no  force  in  the  peti- 
tioner's argument  that  the  only  right  of  review  in  a 
habeas  corpus  proceeding,  where  the  prisoner  has  been 
discharged,  is  under  section  515  of  the  Criminal  Code 
(Rev.  St.  1913,  sec.  9185),  on  exceptions  taken  by  the 
attorney  general,  or  county  attorney  for  the  purpose  of_ 
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obtaining  a  ruling  from  this  court  on  a  question. of  law, 
but  in  no  way  affecting  the  liberty  of  the  petitioner. 

2.  Was  the  respondent  a  proper  party  to  prosecute 
this  case  1  It  is  well  established  that  a  public  ofificer  en- 
trusted with  the  custody  of  a  prisoner  who  is  made  re- 
spondent in  a  habeas  corpus  proceeding  has  the  right  to 
a  review  of  an  order  discharging  the  prisoner.  State  v. 
Huegin,  110  Wis.  189,  62  L.  R.  A.  700 ;  MUler  v.  Gordon, 
93  Kan.  382 ;  Davis  v.  Smith,  7  Ga.  App.  192.  These 
cases  are  in  accord  with  the  spirit  of  our  Code  provisions. 

3.  We  come  now  to  a  consideration  of  the  motion  for 
a  new  trial.  The  judgment  of  the  trial  court  was  ren- 
dered October  15, 1919.  The  motion  for  a  new  trial  was 
filed  October  17,  1919.  Court  had  adjourned  its  term 
October  16,  1919.  The  motion  was  filed  within  the  three- 
day  period  prescribed  by  statute,  but  not  before  the  close 
of  the  term.  At  a  subsequent  term  the  court  overruled 
the  motion.  On  the  succeeding  day  respondent  filed  a 
showing  that  he  was  ''unavoidably  prevented"  from  fil- 
ing the  motion  for  a  new  trial  during  the  term  at  which 
the  judgment  was  rendered.  Whatever  may  be  the  suffi- 
ciency of  the  showing  to  excuse  the  delay  in  filing  the 
motion  for  a  new  trial,  we  cannot  consider  the  affidavit 
for  the  reason  that  there  is  nothing  in  the '  record  to 
indicate  that  the  district  court  was  ever  apprised  of 
the  facts  contained  in  it.  We  are  therefore  not  at 
liberty  to  review  any  of  the  questions  which  were  re- 
quired to  be  presented  to  the  district  court  by  motion 
for  a  new  trial.    Tait  v.  Reid,  91  Neb.  235. 

4.  This  does  not,  however,  prevent  us  from  passing 
upon  the  question  whether  the  district  court  had  juris- 
diction to  issue  the  writ  in  this  case.  In  In  re  White, 
33  Neb.  812,  this  court  held  that  ordinarily  habeas  corpus 
proceedings  should  be  instituted  in  the  county  where  the 
unlawful,  restraint  is  alleged  to  exist.  In  State  v.  Porter, 
78  Neb.  811,  it  was  held  that,  when  the  right  of  personal 
liberty  makes  it  necessary,  the  district  court  or  a  judge 
thereof  at  chambers  may,  in  the  exercise  of  a  sound 
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legal  discretion,  is^ue  a  writ  of  habeas  corpus  to  another 
county  of  the  state  outside  of  his  judicial  district.  That 
case  involved  the  right  to  the  custody  of  a  child  as  be- 
tween father  and  grandparents.  The  argument  in  sup- 
port of  permitting  the  writ  to  issue  to  another  county 
of  the  state  can  have  no  force  in  a  case  like  the  present 
where  the  petitioner  is  confined  under  sentence  of  court, 
presumed  to  be  lawful.  Nor  is  any  reason  apparent  why  a 
public  oflScer,  having  a  prisoner  in  custody  under  man- 
date of  court,  should  be  required  to  appear  in  another 
county  and  defend  against  a  proceeding  in  habeas  cor- 
pus. The  prisoner  is  not  subjected  to  hardship  in  the 
matter  of  procuring  witnesses  or  in  other  incidents  of 
trial  by  being  required  to  bring  his  action  in  the  county 
where  he  is  confined,  since  the  question  to  be  determined 
is  not  one  of  complex  fact,  but  simply  one  of  law  as  to 
the  validity  of  the  proceedings  under  which  the  commit- 
ment was  made.  We  are  therefore  of  the  opinion  that 
an  application  for  a  writ  of  habeas  corpus  to  release  a 
prisoner  confined  under  sentence  of  court  must  be 
brought  in  the  county  where  the  prisoner  is  confined. 
12  R.  C.  L.  1218,  sec.  38.  And  where  proceedings  are 
instituted  in  another  county,  it  is  the  duty  of  the  court, 
on  objection  to  its  jurisdiction,  to  dismiss  the  proceed- 
ings. 

5.  But  where  application  is  made  for  a  writ  of  habeas 
corpus  to  the  dstrict  court  of  a  county  other  than  that 
in  which  the  prisoner  is  confined,  and  the  officer  in 
whose  custody  the  prisoner  is  held  brings  the  latter  into 
court  and  submits  to  the  jurisdiction  without  objection, 
the  prisoner  is  then  under  confinement  in  the  county 
where  the  action  is  brought,  and  the  court  has  authority 
to  inquire  into  the  legality  of  his  restraint.  In  this  case 
respondent  filed  an  answer  and  return  stating:  "That 
as  respondent  in  this  action,  he  now  has  the  said 
George  Fred  Gillard  in  court,  subject  to  the  order  of  this 
court.'*      The    judgment    of    the    district  court    for 
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Franklin  county  cannot  therefore  be  set  aside  for  want 
of  jurisdiction. 

6.  One  other  question  is  presented  by  respondent 
which  we  are  at  liberty  to  consider,  namely,  whether 
the  application  states  facts  sufficient  to  authorize  the 
issuance  of  the  writ.  The  application  shows  tliat  the 
petitioner  was  denied  a  jury  trial,  and  this,  although 
the  charge  on  which  he  was  tried  was  a  felony,  being 
punishable,  in  the  discretion  of  the  court,  with  a  peni- 
tentiary sentence.  This  fact  is  one  which  would  make 
the  commitment  void.  Michaelson  v.  Beemer,  72  Neb. 
761.  No  copy  of  the  complaint  or  information  filed 
against  the  petitioner  is  contained  in  the  record,  and 
there  is  no  way  for  us  to  determine  whether  he  ever 
was  lawfully  charged  with  crime.  Under  the  circum- 
stances, the  judgment  of  the  district  court  must  be 
affirmed. 

Affirmed. 

Dean  and  Aldrich,  JJ.,  not  sitting. 


In  re  Estate  of  John  O- Connor. 

Charles  O'Connor  ej  al.^  appellees^  v.  John  Slaker, 

Administrator   de  bonis  non^  et  al.,  appellants. 

Filed  September  27,   1920.  No.  21036. 

1.  Evidence:  Expert  on  Handwriting.  The  value  of  the  testimony  of  a 
handwriting  expert  on  the  issue  of  forgery  depends  largely  on  the 
cogency  of  the  reasons  for  his  opinion. 

2.  :  Expert  and  Opinion  Evidence.  The  mere  opinion  of  wit- 
nesses who  testify  alone  from  familiarity  with  a  signature  and 
from  comparing  genuine  and  disputed  writings  has  less  weight 
generally  on  the  issue  of  forgery  than  expert  opinions  based  on 
scientific  skill  and  sound  reasons. 

3.   :  Expert  on  Handwriting.    The  result  of  comparisons  made 

by  handwriting  experts  is  a  character  of  evidence  sanctioned  by 
statute  and  merits  proper  consideration  on  the  Issue  of  forgery, 
in  a  civil  action. 
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Wills:  Forqery:  Evidence.  Testiniony  of  handwriting  experts  that 
a  will  offered  for  probate  is  a  forgery,  if  based  on  sound  reasons 
and  circumstances  supporting  that  theory,  may  be  sufficient  to 
overturn  the  testimony  of  subscribing  witnesses  that  they  saw  the 
will  executed. 


5,   : :  — .  On  the  issue  that  a  will  offered  for  probate 

is  a  forgery,  the  testimony  of  subscribing  witnesses  that  it  was 
duly  executed  may  be  overthrown  by  any  probative  proof,  either 
direct  or  circumstantial,  if  admissible  under  the  ordinary  rules; 
of  evidence. 

6.   :  : :   Presumption.  After  substantial  evidfence^ 

has  been  adduced  in  support  of  the  plea  that  a  will  offered  for- 
probate  is  a  forgery,  there  is  no  presumption  that  thee  persom^. 
purporting  to  be  subscribing  witnesses  told  the  truth  in  testifying 
that  they  saw  the  will  executed,  though  not  directly  Impeached 
or  directly  contradicted. 


7.   :   :   — — — .  After   contestants  adduce   credible   proof 

that  the  will  offered  for  pro'bate  is  a  forgery,  it  Is  error  for  the 
triers  of  fact  to  entertain  the  presumption  that  subscribing  wit- 
nesses, in  testifying  that  it  was  duly  executed,  told  the  truth 
merely  because  they  were  not  directly  impeached,  but  the  issue 
must  be  determined  from  all  evidential  facts  considered  in  their 
proper  light  in  connection  with  the  plea  that  the  will  is  genuine 
and  with  the  charge  of  forgery. 

8.  ■       ■    :  :  .  Where  circumstances  show  that  subscrib- 
ing witnesses  testified  falsely  that  the  will  offered  for  probate  had 
been  duly  executed,  the  will  may  be  rejected  without  direct  proof 
that  their  reputations  for  truth  and  veracity  were  bad  or  that; 
such  witnesses  were  corrupt  or  dishonest. 

9.   :  :  .  Evidence  summarized  in  the  opinio^  TfeUV. 

to  show  clearly  that  the  will  offered  for  probate  is  a  forgery:. 

10.  Appeal:  Reversal.  Where  the  evidence  shows  that  the  Judgment, 
from  which  the  appeal  is  taken  is  clearly  wrong  on  the  sole  issue* 
of  fact,  it  will  be  reversed,  if  properly  challenged  on  that  ground. 

Appeal    from  the    district  court    for  Adjuiigi    couiifv:* 
Harry  S.   Dungan   and   William   0.    Dorset,   Judges^. 

Tihbets,  Moreij  <&  Fiiller,  Sutton,   McKmzie,  Cox  (£■ 
Harris,  W.  T.  Thompson,  J^  A.  Gardiner,  McDonough  dt 
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McDonough  and  Burkett,  Wilson,  Brotvn  &  Wilson,  for 
appellants. 

F.  P.  Olmsteadj  J.  W.  James  and  J.  B.  O'Connor, 
contra. 

Rose,  J. 

This  is  a  proceeding  commenced  in*  the  county  court 
of  Adams  county  to  probate  an  instrument  alleged  by 
proponents  to  be  the  will  of  John  O'Connor,  who  died 
in  Hastings,  Nebraska,  August  17,  1913.  The  county  or 
probate  judge  received  the  document  by  mail  Septem- 
ber 12,  1917,  without  any  letter  of  transmittal.  Propo- 
nents offered  it  for  probate.  Parties  claiming  to  be 
heirs  of  decedent,  but  ignored  in  the  will,  contested  it  as 
a  forgery.  The  county  or  probate  court,  the  court  of 
exclusive,  original  jurisdiction,  found  that  the  instru- 
ment offered  was  not  the  will  of  decedent  and  refused  to 
probate  it  as  such.  Proponents  appealed  to  the  district 
court,  where,  upon  a  trial  without  a  jury,  the  will  was 
sustained  as  genuine.  To  reverse  the  judgment  of  the 
district  court  the  contestants  have  appealed  to  this  court. 

The  controlling  question  for  determination  is  the 
sufficiency  of  the  evidence  to  sustain  the  finding  that 
the  instrument  offered  for  probate  is  the  will  of  de- 
cedent. 

John  O'Connor  went  to  Hastings  alone  more  than  a. 
third  of  a  century  ago  and  resided  there  like  a  recluse 
until  his  death.  He  settled  among  strangers.  He  was 
a  cobbler,  and  pursued  his  trade  and  business  diligently, 
lived  modestly  and  left  the  community  at  long  inter- 
vals for  brief  periods  only.  In  the  meantime  his  es- 
tate increased  until  it  exceeded  in  value  $100,000.  At 
the  time  of  his  death  the  neighbors  who  had  known  him 
best  and  the  persons  whose  business  relations  with  him 
had  extended  over  a  long  period  of  years  knew  nothing 
about  his  early  history  or  his  family  connections.  Since, 
however,  many  persons  claiming  to  be  his  heirs  and  a 
number  of  his  purported  wills   have  engaged  the  atten^ 
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tion  of  the  courts.  One  of  the  alleged  wills  was  found  to 
be  a  forgery.  In  re  Estate  of  0^ Connor,  101  Neb.  617. 
The  will  in  controversy  now  is  in  form  as  follows : 

"I,  John  O'Connor,  of  Hastings,  Adams  county,  Ne- 
braska, make,  publish  and  declare  this  my  last  will  and 
testament,  hereby  annulling  and  revoking  all  other  wills 
and  testaments  made  by  me. 

**  First.  It  is  my  will  that  all  my  just  debts  including 
expenses  of  my  last  illness  and  funeral  expenses  be  paid. 

'*  Second.  It  is  my  will  that  a  suitable  monument 
mark  my  last  resting  place  and  that  my  brother  or  his 
heirs,  if  located,  take  charge  of  and  bury  my  remains. 

'*  Third.  Having  all  my  life  remained  single  and  un- 
married and  having  at  this  date  no  wife  or  children  to 
inherit  my  property  and  having  no  relatives  now  living 
unless  my  brother  Charles  or  his  heirs  survive  me,  I 
hereby  dispose  of  my  property  and  effects  as  follows, 
to  wit: 

*' Fourth.  I  will,  bequeath  and  devise  all  my  property, 
be  it  real,  personal  or  mixed  and  where  ever  situate, 
if  he  be  living,  to  my  said  brother  Charles  and  if  he  bo 
dead,  I  will,  bequeath  and  devise  all  my  said  property 
to  his  heirs. 

''Fifth.  Should  my  said  relatives  fail  to  claim  under 
this  will  within  five  years  after  my  death,  then  and  in 
that  event,  it  is  my  will  that  all  my  property,  be  it  real, 
personal  or  mixed  and  where  ever  situate  go  and  be 
used  for  the  purpose  of  founding  an  orphanage  for 
homeless  children  of  the  state  of  Nebraska,  not  including 
the  cities  of  Lincoln  and  Omaha. 

''One  of  the  provisions  herein  being  that  no  child 
shall  be  and  remain  an  inmate  of  said  orphanage  longer 
than  ten  years,  or  after  said'  child  has  reached  its 
tenth  birthday. 

"A  second  provision  is  that  all  sums  of  money  spent 
or  used  in  founding  or  maintaining  such  orphanage  be 
under  the  management  and  control  of  three  directors  or 
trustees,  one  of  whom  shall  be  riy  executor  hereinafter 
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named  or  bis  successor,  which  said  successor  shall  be 
named  or  appointed  from  Adams  county,  Nebraska,  by 
the  then  acting  govemorof  the  state  of  Nebraska.  The 
other  two  trustees  shall  be  named  from  Adams  county, 
Nebraska,  aforesaid  by  the  then  acting  mayor  of  Has- 
tings, Nebraska,  and  the  then  acting  judge  of  the  circuit 
court  of  Adams  county,  Nebraska. 

''A  third  provision  is  that  said  ori^hanage  and  all 
property  incident  thereto  be  located  in  Adams  county, 
state  of  Nebraska. 

''Should  it  be  ascertained  that  my  estate  would  be 
insufficient  to  maintain  said  orphanage  as  hereinbefore 
provided  then  I  would  suggest  and  it  is  my  will,  that 
the  age  limit  of  children  in  said  orphanage  be  reduced,, 
unless  the  state  of  Nebraska  would  make  up  the  de- 
ficiency. 

' '  Sixth.  I  hereby  appoint  my  trusted  friend,  Mr.  W- 
H.  Lanning  of  Hastings,  Nebraska,  executor  of  this,  my 
last  wiU  and  testament. 

''Seventh.  It  is  my  will  that  my  said  executor  and 
any  trustees  that  may  be  appointed  hereunder  be  re- 
quired to  give  bond  for  the  faithful  performance  of  this 
trust. 

"Executed  by  me  this  10th  day  of  October,  1908. 

"John  O'Connor 
"Signed,  sealed,  published  and  declared  by  the  above 
named  John  O'Connor,  as  and  for  his  last  will  and  testa- 
ment, who  in  the  presence  of  us  and  at  his  request,  and 
in  the  presence  of  each  other,  have  subscribed  our  names 
hereto  as  witnesses  hereof. 

"Lawson  Tarwater. 
"Stephen  H.  Turner. 


"State  of  Missouri       , 

ss. 


County  of  Buchanan  J 

"On  this  10th  day  of  October,  1908,  before  me,  the 
undersigned,  a  notary  public  within  and  for  Buchanan 
county,  state  of  Missouri,  personally  appeared  John  0' 
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Connor  of  Hastings,  Nebraska,  who  is  personally  known 
to  me  to  be  the  person  described  in  and  who  executed  the 
foregoing  will  and  testament  and  subscribed  and  pub- 
lished same  in  the  presence  of  the  above  named  witnesses 
to  be  his  last  will  and  testament. 

"In  witness  whereof,  I  have  hereunto  set  my  hand 
and  aflSxed  my  official  seal  at  my  office  in  St.  Joseph  the 
date  and  year  first  above  written.  My  term  expires  on 
the  22d  day  of  March,  1909. 

^'(Seal)  Grant  S.  Watkins,  Notary  Public.'' 

Tf  this  is  a  genuine  will,  it  was  drawn  by  and  acknowl- 
edged before  Grant  S.  Watkins,  an  attorney  at  law  and 
notary  public,  and  was  executed  in  his  office  on  the  fourth 
floor  of  the  German-American  Bank  Building,  St.  Joseph, 
Missouri,  October  10, 1908.  It  is  alleged  that  the  Charles 
0  'Connor  mentioned  in  the  will  as  the  brother  of  decedent 
died  June  13,  1903,  and  that  proponents,  eleven  in  num- 
ber, are  his  sons  and  daughters.  Watkins  died  August 
5,  1909.  His  widow,  a  witness  for  proponents,  told  the 
story  of  the  finding  of  the  will,  which  may  be  summarized 
thus : 

September  11, 1917,  James  D.  Witten,  of  Kansas  City, 
Missouri,  who,  long  ago,  had  shared  a  law  office  with 
Watkins,  and  who  had  not  been  seen  by  Mrs.  Watkins 
for  a  good  many  years,  called  on  her  at  her  home  in  St. 
Joseph,  asked  her  about  some  mining  stock  formerly 
owned  by  her  husband,  inquired  if  she  wanted  to  sell 
it,  and  wondered  what  had  become  of  her  husband's  law 
books.  She  told  him  the  books  had  all  been  sold  except 
a  set  of  Lawyers '  Reports  Annotated  and  a  few  volumes 
of  an  EncyclopiT^dia.  For  the  purpose  of  examining  the 
books  Mrs.  Watkins  and  Witten  went  together  the  same 
day  to  the  law  office  of  W.  K.  Amick,  where  the  books, 
in  the  bank  building  mentioned,  had  been  stored  after 
the  death  of  Watkins.  They  were  piled  in  a  corner  and 
were  covered  with  dust.  Amick  was  in  his  office  at  the 
time  with  his  back  to  the  books.    After  Witten  had  ex- 
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amined  a  number  of  volumes,  a  book  in  his  hands  openec. 
while  he  was  seated,  and  from  the  position  of  Mrs.  Wat- 
kins  as  she  stood  behind  him  she  observed  between  the 
leaves  a  sealed  envelope,  marked  on  the  outside  a  will. 
She  took  it,  but  did  not  open  it,  and  without  calling 
Amick'iJ  attention  to  what  had  been  found  in  his  office 
went  directly  with  Witten  to  an  office  in  another  building. 
There  she  procured  a  suitable  mailing  envelope.  She 
and  Witten  then  went  directly  to  the  post  office.  By 
his  direction  Mrs.  Watkins  sent  the  sealed  document  by 
registered  mail  to  the  * '  Probate  Judge,  Hastings,  Neb. ' ' 
A  few  minutes  later  Witten  left  St.  Joseph  for  Kansas 
City.  After  some  negotiating  and  a  trip  by  Mrs.  Watkins 
to  Kansas  City  in  response  to  a  call  by  telephone,  Witten 
bought  the  books  for  $35,  and  they  were  shipped  to  him 
in  November  following. 

In  substance  this  is  the  story  of  Mrs.  Watkins.  In 
many  respects  it  is  like  the  testimony  of  Witten,  who  was 
called  as  a  witness  by  some  of  the  contestants.  He  said, 
however,  that  he  was  not  seated  while  examining  the 
books,  that  Mrs.  Watkins  found  the  will,  that  he  never 
touched  it,  and  that  he  was  never  nearer  to  it  than  three 
feet;  but  he  admitted  he  advised  her  to  send  it  to  the 
probate  judge  at  Hastings  by  registered  mail  without 
mentioning  the  matter  to  any  one,  and  that  he  did  not 
leave  her  until  he  was  certain  that  the  registered  envel- 
ope had  been  deposited  in  the  po»t  offix?e.  Where  the 
testimony  of  these  two  witnesses  to  the  finding  of  the 
will  conflict,  that  of  Mrs.  Watkins  is  more  satisfactory. 
She  seems  to  have  a  better  memory  and  appears  to  be 
more  candid.    Both  testified  by  deposition. 

The  registered  letter  was  received  by  the  county  or 
probate  judge  at  Hastings  September  12,  1917.  When 
opened  it  contained  a  sealed  envelope  bearing  in  type- 
writing the  following  indorsement: 

*'My  last  will  and  testament.  In  case  of  death  send  to 
W.  H.  Lanning,  Hastings,  Nebr.'' 
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This  was  followed  by  '^Johii  O'Connor,  Hastings, 
Nebr.,''  written  with  pen  and  ink  in  the  genuine  or  the 
simulated  handwriting  of  decedent.  After  publication 
of  notice  of  a  purpose  to  open  the  sealed  envelope,  the 
county  judge  publicly  opened  it  November  19,  1917,  and 
it  contained  the  will  in  controversy. 

Mrs.  Watkins,  in  giving  her  deposition,  looked  at  a 
photographic  copy  of  the  will  and  said  she  thought  the 
name  of  the  notary,  ** Grant  S.  Watkins,''  by  whom  the 
acknowledgment  purports  to  have  been  taken,  was  the 
genuine  signature  of  her  husband. 

W.  K.  Amick  testified  that,  in  a  drawer  in  his  office 
desk  under  papers  which  had  not  been  disturbed  for 
several  years,  he  found  a  notarial  seal ;  that,  when  found, 
it  could  not  be  opened ;  that  he  had  it  repaired  and,  when 
tested,  it  proved  to  be  the  seal  of  Watkins.  Impressions 
of  the  seal  were  taken  in  open  court  and  they  are  identi- 
cal with  the  impression  of  the  seal  on  the  will. 

The  names  of  the  subscribing  witnesses  are  Lawson 
Tarwater  and  Stephen  H.  Turner.  At  the  time  of  the 
trial  the  former  resided  in  Kansas  City,  Missouri,  and 
the  latter  in  San  Bernardino,  California.  According  to 
their  story  as  told  on  the  witness-stand,  they  became 
friends  in  1899,  while  working  in  the  Burlington  shops 
at  St.  Joseph,  Missouri,  their  friendship  having  remained 
steadfast  and  a  correspondence  having  been  carried  on 
between  them  when  separated.  Their  testimony  on  the 
witnessing  of  the  will,  for  present  purposes,  may  be 
summarized  as  follows: 

In  October,  1908,  Turner,  while  employed  in  a  dairy  at 
Jacksonville,  Illinois,  had  a  two  weeks'  vacation,  with 
liberty  to  go  where  he  pleased,  and  went  on  a  visit  to  the 
home  of  Tarwater,  who  then  resided  in  St.  Joseph,  Mis- 
souri, arriving  at  the  latter 's  residence  in  the  forenoon, 
Saturday,  October  10,  1908.  In  the  afternoon  of  the 
same  day  host  and  guest  walked  down  town,-  a  mile  or 
more,  and  went  together  to  the  law  office  of  Watkins,  an 
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■  ac^jfiaintance  of  Tarwater,  whose  purpose  in  calling  was 
^  inquire  about  the  renting  of  some  property.    Tarwater 
and  Turner  walked  into  the  oflBce  of  Watkins  between 
3  and  4  o'clock  in  the  afternoon.     Tarwater  spoke  to 
Watkins  and  introduced  Turner.    Watkins  shook  hands 
with  both.  At  the  time  another  man  seated  in  the  office  was 
introduced  by  Watkins  to  the  two  arrivals  as  John  0  'Con- 
nor, of  Hastings,  Nebraska,  and  came  forward  and  shook 
hands  with  them*   *  *  I  have  a  will  here  for  Mr.  0  'Connor, ' ' 
said  Watkins*     **We  should  like  for  you  boys  to  sign 
this  will,  if  you  haven't  any  objections."    Both  expressed 
a  willingness  to  be  witnesses.    Watkins  read  the  will, 
asked  O'Connor  if  it  was  his  will,  and  was  answered  in 
the  affirmative.    The  signatures  were  written  on  the  will 
by  each  person  in  the  following  order:  O'Connor,  Tar* 
^ater.  Turner,  Watkins.     The  latter  took  the  acknowl- 
«edgaient  and  affixed  his  notarial  seal.    Tarwater  talked  to 
Catkins  about  renting  a  house,  while  Turner  engaged 
^ ^Connor  in  conversation.     The  subscribing  witnesses 
were  in  the  office  of  Watkins  20  or  3')  minutes  only.  They 
had  never  before  seen  John  O'Connor  and  never  saw  him 
afterward. 

If  the  subscribing  witnesses  told  the  truth,  the  will 
off'ered  for  probate  was  executed  in  the  manner  outlined. 
In  the  respects  narrated  there  was  no  material  dif- 
ference in  the  testimony  of  the  two  subscribing  wit- 
messes.  Both  were  specific,  direct  and  positive  in  their 
statements.  In  addition,  the  office  of  Watkins,  the  pens 
used  by  all  present,  the  sealing  of  the  will  by  Watkins  in 
.an  envelope,  the  personal  appearance  of  John  O'Connor 
and  of  Watkins,  the  former's  benefactions  and  his  state- 
ments in  regard  to  himself  and  to  his  lost  brother, 
Charles,  and  the  place  of  their  nativity,  were  described 
in  more  or  less  detail  bv  one  or  the  other  or  bv  both  of 
the  subscribing  witnesses  while  testifying  on  behalf  of 
proponents. 
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There  is  also  proof  that  John  O'Connor  once  went  to 
St.  Joseph  to  purchase  shoes  for  his  store,  but  the  date 
is  not  given,  and  the  evidence  tends  to  show  it  was  not 
October  10, 1908.  In  addition,  there  is  testimony  by  both 
experts  and  nonexperts  that  the  names  of  Jc^hn  O'Con- 
nor and  Grant  S.  Watkins,  as  they  appear  on  the  will, 
are  genuine. 

Was  the  trial  court  clearly  wrong  in  finding  that  the 
will  offered  by  proponents  for  probate  was  genuine? 

Wallace  0.  Shane,  paying  teller  of  the  Omaha  National 
Bank,  with  which  he  had  been  connected  in  some  capaci- 
ty for  nearly  35  years,  testified  on  behalf  of  contestants 
as  a  handwriting  expert.  He  had  examined  the  hand- 
writing of  decedent  and  his  genuine  signature,  includ- 
ing checks,  letters  and  other  instruments,  his  purported 
signature  on  the  will,  and  had  compared  accepted  stand- 
ards with  the  disputed  writing  and  expressed  the  opin- 
ion that  the  latter  was  a  forgery.  Asked  to  give  rea- 
sons for  his  opinion,  the  expert  explained  characteristic 
habits  of  decedent  in  writing  his  name  as  shown  by 
genuine  signatures  covering  a  number  of  years.  The 
following  is  a  facsimile  of  a  genuine  signature : 


A  reproduction  of  the  disputed  signature  on  the  will 
follows : 


y^^<n^. 


Some  of  the  habits,  characteristics,  and  earmarks  of 
John  O'Connor,  as  revealed  by  his  genuine  signatures, 
but  not  found  in  his  purported  signature  on  the  will, 
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were  pointed  out  by  the  expert,  Shane,  in  substance,  as 
follows:  The  strokes  of  the  pen  show  a  tremor.  The 
letters  **J"  and  **h^'  and  *'C''  are  about  in  a  line.  The 
upper  loop  of  the  ^'J'^  is  wide  at  the  top  and  is  above 
the  base  line,  the  left  curve  being  nearly  uniform  to  the 
apex.  The  *'o'^  in  'Mohn*'  has  a  pinched  appearance, 
and  the  line  running  therefrom  to  the  top  of  the  letter 
*'h'Ms  almost  vertical,  the  stem  of  the  *'h''  being  finish- 
ed and  left  with  sharp  strokes.  The  latter  part  of  the 
''h^'  and  the  **n"  show  a  cramped  position  of  the  hand. 
The  bottom  of  the  capital  letter  "O'^  extends  below  the 
base  line.  The  right  side  of  the  loop  in  the  capital  let- 
ter **C  is  almost  vertical,  and  it  is  crossed  by  the  left 
curve  close  to  the  base  line.  The  small  **o^'  following 
"C"  in  the  word  "O'Connor"  is  almost  vertical,  and 
the  two  **n^'s  are  made  wnth  sharp  strokes.  The  last 
"o"  in  the  name  shows  stops  of  the  pen  or  a  tremor, 
and  between  it  and  the  final  "r"  the  line  is  almost 
straight. 

The  expert  explains  that  these  peculiarities  in  the 
genuine  signature  result  from  the  habits  of  John  O'Con- 
nor in  writing  his  name,  and  are  not  evidenced  by  the 
disputed  signature.  In  handwriting  '*a  habit,''  says  the 
witness,  *' operates  automatically  without  a  man's  con- 
iscious  effort. ' '  The  imitator  or  the  forger  is  not  affected 
by  these  habits  or  by  the  natural  tremor  of  an  older  per- 
son. As  interpreted  by  the  expert,  they  tell  their  own 
story  of  the  handwriting  of  John  O'Connor  in  coimcc- 
tion  wnth  the  standards  used.  In  the  respects  outlined, 
when  explained  by  the  expert,  there  are  distinctive 
chirographic  differences  between  the  genuine  and  the 
disputed  signatures,  as  comparisons  show.  If  John  0' 
Connor  signed  the  will,  in  doing  so  he  departed  from  the 
habits  of  penmanship  which  had  voluntarily  prompted 
him  for  years  in  writing  his  name.  This  witness  had 
made  a  study  of  standard  texts  on  the  subject  of  hand- 
writing and  had  testified  as    an   expert   in    important 
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cases  involving  the  charge  of  forgery.  His  testimony 
answers  for  itself  and  gives  its  own  reasons  for  the  light 
it  throws  on  the  issue  of  forgery.  An  eminent  author 
writes : 

"The  real  expert,     ♦     ♦     ♦     when  guided  and  assisted 
by  the  competent  lawyer,  will  make  the  facts  themselves 
testify  and  stand  as  silent,  but  convincing,  witnesses  point-  ^ 
ing  the  way  to  truth  and  justice."  Osborn,  Questioned  Docu- 
ments, p.  xxni. 

Of  this  author's  work,  Wigmore  says: 

*  ^  The  feature  of  Mr.  Osborn 's  book  which  will  perhaps 
mark  its  most  progressive  aspect  is  its  insistence  upon 
the  reasons  for  an  opinion,  not  the  bare  opinion  alone. ' ' 
L.  R.  A.  1918D,  647  {Baird  v.  Shaffer,  101  Kan.  585). 

The  importance  of  this  feature  of  expert  testimony  on 
handwriting  was  emphasized  in  a  former  opinion.  In 
re  Estate  of  0  'Connor,  101  Neb.  617. 

There  is  other  testimony  of  a  similar  import.  Charles 
G.  Lane,  president  of  the  Exchange  National  Bank  of 
Hastings,  had  known  John  O'Connor  for  30  years.  The 
latter  had  been  a  regular  depositor  and  customer  of  that 
bank  and  had  kept  therein  a  box  for  papers.  Lane  had 
seen  him  writing  his  name,  was  familiar  with  his  hand- 
writing, had  recently  compared  genuine  signatures  with 
the  signature  on  the  will,  and  expressed  the  opinion  that 
the  latter  was  a  forgery.  His  answers  on  the  witness 
stand  show  that  he  was  competent  to  testify  from  actual 
knowledge  as  well  as  from  the  standpoint  of  a  handwrit- 
ing expert.  In  several  important  particulars  he  points 
out  distinctive  features  of  the  genuine  handwriting  which 
are  not  found  in  the  disputed  signature.  In  all  of  the 
genuine  signatures,  according  to  his  testimony,  the  let- 
ters are  imperfectly  formed  as  compared  with  those  in 
the  disputed  signature,  and  in  the  latter  the  terminating 
curve  in  the  capital  '*0"  is  too  heavily  shaded.  From 
observation  of  John  O'Connor  while  writing  his  name. 
Lane  said  that  the  former  made  the  apostrophe  in  a  care- 
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less  manner  with  a  quick  upward  stroke,  always  making  it 
the  same  way,  commencing  at  the  bottom  and  finishing  at 
the  top.  Lane  also  testified,  in  substance,  that  the  apos- 
trophe in  the  name  on  the  will  was  made  from  the  top 
downward,  the  pen  opening  with  pressure  where  the  line 
is  shaded  and  closing  with  a  fine  point  at  the  end.  This 
testimony  shows  on  its  face  that  it  speaks  the  truth  when 
considered  with  the  genuine  and  the  disputed  signatures 
and  with  the  other  evidence.  It  demonstrates  that  the 
apostrophe,  which  is  a  distinctive  part  of  the  name  of 
John  O'Connor  as  he  always  wrote  it  himself,  is  upside 
down  on  the  will.  Being  in  the  habit  of  making  the  apos- 
trophe in  a  careless  manner  from  the  lower  end  upward, 
and  being  thus  prompted  without  a  conscious,  mental  ef- 
fort, the  inference  is  that  he  did  not  write  his  name  on  the 
will  with  this  character  wrong  end  down  in  a  different 
form.  The  apostrophe  in  the  name  on  the  will  shows,  as 
the  expert  explains,  that  it  was  not  carelessly  made  with 
an  upward  stroke,  as  John  O'Connor  made  it,  but  that 
it  was  carefully  made  with  a  downward  stroke,  the  pen 
spreading  with  pressure  where  the  shading  is  heavy  and 
closing  where  the  character  terminates  with  a  fine  point. 
Other  differences  between  the  genuine  and  the  disputed 
signature,  as  the  chirography  is  analyzed  by  the  experts, 
tell  the  same  story  of  forgery. 

Testimony  of  this  character  is  sanctioned  by  legislation. 
The  statute  provides : 

**  Evidence  respecting  handwriting  may  be  given  by 
comparisons  made  by  experts  or  by  the  jury  with  writing 
of  the  same  person  which  is  proved  to  be  genuine.''  Rev. 
St.  1913,  sec.  7912. 

Testimony  of  handwriting  experts  that  a  will  is  a 
forgery  has  been  held  sufficient  to  overturn  oral  testi- 
mony of  subscribing  witnesses  that  the  will  was  duly  exe- 
cuted. Weber  v.  Strohel,  194  S.  W.  (Mo.)  272;  Baird  v. 
Shaffer,  101  Kan.  585,  L.  R.  A.  1918D,  638.  In  the  latter 
case  the  rule  announced  reads  thus : 
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**The  testimony  of  subscribing  witnesses  to  a  will  may 
be  overcome  by  any  probative  facts  and  circumstances  ad- 
missible under  the  ordinary  rules  of  evidence." 

There  is  also  in  the  present  case  expert  testimony  of  a 
probative  nature  tending  to  prove  that  the  name  of 
Grant  S.  Watkins,  the  lawyer  by  whom  the  will  is  said  to 
have  been  drawn  and  before  whom  it  purports  to  have 
been  acknowledged,  is  a  forgery. 

While  witnesses  who  had  seen  Watkins  writing  his 
name  and  who  were  familiar  with  his  handwriting  testi- 
fied to  the  opinion,  after  examining  accepted  standards, 
that  his  signature  on  the  will  is  genuine,  the  reasons 
which  give  weight  to  such  testimony  are  generally  want- 
ing. There  is  like  proof  as  to  the  genuineness  of  the  signa- 
ture of  John  O  'Connor  on  the  will,  and  one  handwriting 
expert  gave  reasons  for  his  conclusion,  but  they  failed  to 
show  characteristic  habits  of  decedent  by  which  the 
writer  of  the  signature  on  the  will  was  prompted.  All 
of  such  testimony  on  behalf  of  proponents,  though  en- 
titled to  consideration,  lacks  weight  for  want  of  cogent 
reasons,  when  the  expert  proof  of  forgery  is  considered 
from  the  same  standpoint.    Note  III,  L.  R.  A.  1918D,  647. 

The  two  subscribing  witnesses  who  testified  on  behalf 
of  proponents  that  the  will  was  duly  executed  were  not 
directly  impeached  or  directly  contradicted  by  other  wit- 
nesses, and  for  that  reason  the  trial  court,  in  reaching  the 
conclusion  that  the  will  is  genuine,  indulged  the  presump- 
tion that  they  told  the  truth.  This  presumption,  after 
there  had  been  credible  proof  of  the  forgery  charged  by 
contestants,  was  entertained  throughout  the  remainder 
of  the  trial  below  and  inheres  in  the  judgment,  as  shown 
by  the  opinion  of  the  trial  court.  After  the  evidence  of 
forgery  had  been  adduced  the  entertaining  of  such  a 
presumption  was  a  serious  error.  In  a  civil  case,  when 
there  is  substantial  proof  in  support  of  the  plea  that  the 
will  offered  for  probate  is  a  forgery,  all  presumptions  in 
favor  of  genuineness  fall.    Thereafter  the  truth  must  be 


102  NEBRASKA  REPORTS.  [Vol.  105 


In  re  Estate  of  O'Connor. 


found  in  the  evidence  itself,  and  every  item  of  proof  must 
stand  on  its  own  footing  in  connection  with  each  eviden- 
tial fact  considered  in  its  proper  light.  In  this  test  pre- 
sumption creates  no  advantage  one  way  or  the  other.  In 
such  a  situation  persons  who  declare  themselves  to  be 
subscribing  witnesses  and  boldly  speak  from  the  witness- 
stand  as  »uch,  though  not  directly  impeached,  are  subject 
to  the  same  impartial  and  penetrating  scrutiny  as  the 
mute  instrument  ascribed  by  them  to  the  dead.  In  the 
unbiased  search  for  the  truth  the  law  has  no  favorites  by 
presumption.  Silent  circumstances,  without  power  to 
change  their  attitude,  or  to  make  explanations,  or  to  com- 
mit perjury,  may  speak  as  truthfully  in  court  as  animated 
witnesses.  When  an  issue  of  forgery  in  a  civil  case  is 
raised  by  pleadings  and  contested  by  evidence  on  both 
sides,  there  is  no  presumption  either  in  favor  of  witnesses 
or  in  favor  of  circumstances.  All  of  the  evidential  facts 
which  throw  light  on  the  issue  must  be  considered  in  con- 
nection with  the  allegation  of  proponents  that  the  will  is 
genuine  and  with  the  charge  of  contestants  that  the  docu- 
ment offered  for  probate  is  a  forgery.  If  the  truth  is 
found  in  oral  testimony,  it  must  determine  the  issue,  but 
it  is  equally  potent  if  found  in  circumstances.  In  the 
recent  case  of  Baird  v.  Shaffer,  101  Kan.  585,  the  appel- 
lants stated  their  position  as  follows : 

''It  is  also  our  contention  that  the  positive  testimony 
of  the  three  subscribing  witnesses  cannot  be  overthrown 
by  mere  opinion  evidence  in  the  absence  of  evidence  tend- 
ing to  show  corruption  or  dishonesty  on  the  part  of  such 
attesting  witnesses.^' 

This  was  answered  by  the  supreme  court  of  Kansas 
as  follows: 

'  *  The  testimony  of  attesting  witnesses  to  a  will  may  be 
overcome  by  any  competent  evidence.  *  ♦  *  Where 
the  signature  to  a  will  is  a  forgery,  and  where  the  attest- 
ing witnesses  have  the  hardihood  to  commit  perjury,  it 
is  difficult  to  see  how  the  bogus  will  can  be  overthrown  ex- 
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cept  by  expert  and  competent  opinion  evidence  tending  to 
show  that  the  pretended  signature  is  not  that  of  the  tes- 
tator, but  spurious.'' 

There  being  competent  evidence  on  both  sides  of  the 
controverted  issue,  the  circumstances  must  be  considered 
from  the  standpoint  of  forgery  as  well  as  from  the  stand- 
point of  genuineness. 

Whether  the  will  is  genuine  or  spurious,  the  person  to 
be  most  benelBted  by  it,  if  probated,  is  James  B.  O'Con- 
nor, of  Kansas  City,  Missouri.  He  claims  to  be  a  son  of 
Charles  O'Connor,  testator's  lost  brother  and  beneficiary, 
who  died  June  13,  1903,  leaving  eleven  children  now 
living,  all  being  proponents.  In  addition  to  his  share 
of  the  estate,  if  the  will  is  probated,  James  B.  0  'Connor 
is  interested  as  attorney  for  the  other  legatees  and  dev- 
isees. October  10,  1908,  the  date  of  the  will,  and  both 
before  and  after  that,  he  occupied  an  office  on  the  fourth 
floor  of  the  German- American  Bank  Building,  St.  Joseph, 
Missouri,  diagonally  across  a  corridor  from  the  office  of 
Grant  S.  Watkins,  where  the  will  was  found  in  presence 
of  the  latter 's  widow  September  11,  1917;  Watkins  hav- 
ing died  August  5,  1909.  Some  of  the  law  books  and  the 
notarial  seal  of  Watkins  were  in  a  law  office  on  this  floor 
until  the  will  was  found.  James  B.  O'Connor  was  famil- 
iar with  the  scenes  of  the  making  and  of  the  finding  of 
the  will  as  the  facts  are  pleaded  by  him.  He  knew  Wat- 
kins, who  is  said  to  have  drawn  it,  and  Tarwater,  a  sub- 
scribing witness  who  testified  it  was  executed.  James  B. 
O'Connor  spent  at  least  two  hours  a  day  for  six  days 
with  the  other  subscribing  witness,  Turner,  in  California 
before  the  latter  gave  a  deposition  in  this  case,  and  he 
also  knew  Witten,  who  found  the  will  in  time  to  prevent 
the  estate  of  decedent  from  going  to  a  charitable  institu- 
tion. James  B.  O'Connor,  Tarwater,  and  Witten,  all 
former  residents  of  St.  Joserph,  and  all  familiar  with  the 
office  in  which  the  will  was  found  and  the  surroundings, 
now  live  in  Kansas  City,  Missouri.    James  B.  O'Connor 
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was  a  listener  at  a  trial  in.Hastings,  Nebraska,  where  an 
instrument  purporting  to  be  the  will  of  John  O'Connor, 
deceased,  was  found  to  be  a  forgery,  and  therefore  had 
an  opportunity  to  observe  the  handwriting,  appearance, 
property,  neighbors,  and  business  associates  of  decedent. 
The  incentive  for  the  forgery  and  the  knowledge  essen- 
tial to  such  an  undertaking  are  clearly  shown. 

From  the  standpoint*  of  a  genuine  will  the  stories  of 
the  witnesses  who  testified  that  it  was  executed  and 
found  are  unusual,  if  not  fanciful.  A  careful,  exacting 
man,  with  sufficient  sagacity  and  determination  to  keep 
all  knowledge  of  his  family  connections  from  his  neigh- 
bors and  business  associates  for  a  third  of  a  century 
and  to  make  and  preserve  a  fortune,  is  not  likely  to  con- 
fide his  secrets  and  the  disposition  of  his  property  to 
utter  strangers  or  to  chance.  From  the  standpoint  of 
forgery  the  will  and  the  discovery  are  clever  devices  to 
deceive  the  court  and  to  screen  the  forger  from  justice. 
The  will  itself,  if  examined  without  suspicion,  contains 
an  unnecessary  acknowledgment,  which  a  careful  lawyer 
would  generally  avoid;  but,  considered  as  a  forgery, 
the  acknowledgment  and  the  seal  create  an  appearance 
of  authenticity  to  allay  suspicion  of  forgery  and  to 
make  an  occasion  for  the  recital  of  facts  difficult  of 
proof,  namely,  that  testator  was  John  O'Connor,  of 
Hastings,  Nebraska,  that  he  was  personally  known  to 
the  notary,  and  that  the  will  was  executed. 

The  finding  of  the  seal  under  papers  that  had  not  been 
disturbed  for  several  years,  as  already  stated,  is  a  cir- 
cumstance tending  to  indicate  that  the  will  is  not  a  re- 
cent device  adapted  to  known,  present  conditions,  but 
it  does  not  necessarily  refute  the  inference  of  a  series 
of  circumstances  tending  to  support  the  theory  of  for- 
gery. A  single  incident  like  that  may  be  due  to  an  hon- 
est mistake  of  the  witness  who  so  testified  or  to  an  im- 
position, just  as  Mrs.  Watkins,  who  saw  the  will  in  the 
book,  may  have  mistakenly,  but  honestly,  believed  it 
had  been  left  there  by  her  husband  years  before. 


Vol.  105]  SEPTEMBER  TERM,  1920.  105 

In  re  Estate  of  O'Connor. 

No  one  would  forge  a  will,  intending  to  have  it  pro- 
bated, without  plans  for  its  discovery,  for  the  screening 
of  himself  from  justice,  and  for  procuring  the  false 
testimony  essential  to  proof  of  its  execution.  Was  the 
will  discovered  by  accident  or  design!  Witten  opened 
the  book  where  it  was  seen  by  Mrs.  Watkins.  Do  the 
circumstances  or  his  testimony  indicate  that  he  would 
not  undertake  such  a  mission  ?  He  used  reckless,  coarse 
and  profane  language  while  testifying,  and  was  unable 
to  disguise  his  anxietv  to  create  the  impression  that  he 
had  not  acted  by  prearrangement  or  design  in  his  con- 
nection with  the  finding  of  the  will  and  with  his  direc- 
tions to  Mrs.  Watkins  to  send  it  secretly  to  the  probate 
court.  Among  other  things,  he  said,  in  substance,  that 
he  was  a  grandson  of  a  brother  of  King  Albert  of  Eng- 
land ;  that  he  was  admitted  to  the  bar  in  Keokuk,  Iowa, 
in  1866,  but  never  practiced  law  regularly,  because  he 
had  been  shot  in  the  neck  at  Long  Jack,  the  wound  inter- 
fering with  his  speech,  though  he  had  been  interested 
in  a  law  office  with  Watkins  for  four  years  beginning 
in  1887 ;  that  he  had  run  down  and  arrested  moonshin- 
ers in  Arkansas,  Indian  Territory,  and  Missouri;  that 
he  had  been  special  agent  for  the  federal  revenue  de- 
partment in  western  Nebraska;  that  he  was  with  Frank 
Hickock,  known  as  *'Wild  Bill,'*  when  the  latter  was 
murdered  in  Deadwood;  that  he  had  been  interested  in 
mines  in  Arkansas,  and  had  been  with  ''Wild  Bill"  in 
the  Black  Hills  during  the  mining  excitement  there; 
that  he  was  investigator  at  St.  Joseph  for  the  street  car 
company  and  the  Grand  Island  Railroad,  James  B.  O'- 
Connor having  cases  against  those  corporations  at  the 
time;  that  he  was  not  often  in  that  attorney's  office  in 
Kansas  City,  Missouri.  His  evidence  as  to  the  finding 
of  the  will  is  on  its  face  open  to  the  suspicion  of  design. 
While  he  was  called  by  some  of  the  contestants  as  a  wit- 
ness, the  court  is  more  interested  in  ascertaining  the 
truth  than  in  charging  his  infirmities  to  any  particular 
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litigant.  Though  he  said  his  errand  to  the  home  of  Mrs. 
Watkins  was  to  inquire  about  mining  stock,  the  conver- 
sation promptly  drifted  by  his  inquiry  to  the  law  books 
of  her  deceased  husband.  These  books  absorbed  his  at- 
tention until  the  will  was  found,  and  thereafter  the  will 
was  the  sole  subject  of  interest  until  it  was  in  the  mail, 
when  Witten  immediately  left  Mrs.  Watkins  for  Kansas 
City.  The  negotiations  for  the  books  did  not  close  for 
perhaps  two  months,  and  not  until  the  will  was  about 
to  be,  or  had  been,  opened  in  the  county  court  at  Has- 
tings, Nebraska.  He  confessed  he  had  made  no  use  of 
the  books.  The  sealed  envelope,  when  found,  bore  this 
indorsement  in  typewriting: 

''In  case  of  death  send  to  W.  H.  Lanning,  Hastings, 
Nebr." 

Though  there  were  no  other  directions,  Witten  in- 
structed Mrs.  Watkins  to  send  the  will  to  the  **  Probate 
Judge,  Hastings,  Neb.,"  instead  of  following  the  direc- 
tion to  send  it  to  Lanning,  and  she  did  as  she  was  told. 
The  will  thus  escaped  the  scrutiny  of  a  public-spirited 
man  of  known  integrity  before  reaching  the  probate 
court.  The  evidential  facts,  the  character  of  the  testi 
money  of  Witten,  and  the  circumstances  disclosed  by  all 
of  the  evidence  are  consistent  with  the  charge  of  forgery 
and  with  the  theorj^  that  the  will  was  found  by  design, 
and  not  by  accident. 

Do  the  proofs  of  forgery  and  the  corroborating  circum- 
stances overthrow  the  testimony  of  the  two  subscribing 
witnesses,  Turner  and  Tarwater?  These  witnesses  seem 
to  have  been  chums.  Their  employment  changed  often  and 
they  frequently  moved  from  place  to  place.  Within  a 
few  years  Turner  had  been  a  helper  in  a  machine  shop,  an 
operator  in  a  gas  plant,  a  stationary  fireman,  a  janitor 
in  a  building,  an  employee  in  a  dairy,  a  laborer  in  an 
orange  grove,  in  car  shops,  and  in  an  ice  plant,  and  had 
been  in  the  employ  of  Young  Men's  Christian  Associa- 
tions in  a  number  of  cities  in  the  capacity  of  janitor  or 
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caretaker  of  rooms.  In  the  meantime  he  had  lived  in 
seven  different  states.  He  took  an  active  interest  in  the 
O'Connor  estate  as  early  as  January  21,  1916,  when,  in 
the  Young  Men's  Christian  Association,  LaFayette,  In- 
diana, he  wrote  a  letter  to  Tarwater,  saying  in  part : 

**I  received  a  little  surprise  to-day.  I  picked  up  a 
Nebraska  State  Journal  in  one  of  the  rooms  and  glanced 
over  it,  and  what  do  you  think  caught  my  eye  I  It  was  an 
item  about  the  John  0  'Connor  estate  being  turned  over  to 
the  state  of  Nebraska.  I  wonder  Jack  if  that  could  be 
the  John  O'Connor  that  we  were  witnesses  to  his  will 
several  years  ago  when  I  was  in  St.  Joe  visiting  you  I 
You  remember,  don't  you  I  It  was  in  that  lawyer's  office 
w^here  we  went  for  you  to  have  a  lease  fixed  up.  Let 
me  see,  what  was  his  name?  ^Watkins' — that  was  it — 
in  that  big  bank  building ;  but  what  I  was  going  to  say. 
Jack,  it  seems  to  me  as  though  there  has  been  some  will 
come  up  that  has  been  forged.  Now  that  will  we  signed 
Jack  is  somewhere  in  existence,  or  must  be,  and  if  it  could 
be  found  it  might  be  of  great  value  to  some  of  the  heirs ; 
but  now  let  me  see — didn't  that  will  read,  or  I  mean,  turn 
everything  to  an  only  brother  I  Do  you  remember  his 
name?  It  was  Charlie,  wasn't  it?  Ha!  Ha!  I  am  sure 
you  will  remember  all  about  it,  and  I  am  pretty  sure 
this  is  the  O'Connor,  for  the  one  that  made  the  will  was 
from  Hastings.  I  will  send  you  the  paper  so  you  can  see 
for  yourself.  Well  I  must  close  hoping  that  0  'Connor 's 
brother  runs  across  that  will  some  time. 

**Good  bye.    Write  soon. 

'^Stephen  H.  Turner.^' 

This  letter  contains  its  own  evidence  of  craftiness. 
Generalities,  such  as  ''that  big  bank  building,"  self-  ques- 
tioning and  inquiries  in  regard  to  the  name  of  the  lawyer, 
of  the  testator,  and  of  the  devisee,  all  disappeared  when 
Turner  testified  to  minute  details  of  the  building,  of  the 
lawyer's  office,  of  the  meeting,  and  of  the  execution  of  the 
will,  ev^n  describing  O'Connor  and  Watkins  and  the 
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pens  used  by  all  present,  after  the  lapse  of  10  years, 
though  nothing  of  a  striking  nature  had  occurred  to  make 
deep  and  lasting  impressions  on  the  mind.  If  Turner 
told  the  truth,  he  obtained,  within  30  minutes,  from  John 
O'Connor,  an  utter  stranger,  a  knowledge  of  the  latter 's 
family  history,  which  had  been  kept  from  neighbors  and 
business  associates  for  more  than  30  years.  Tarwater's 
story  of  the  execution  of  the  will  is  like  Turner's.  The 
similarity  suggests  a  recent  understanding,  rather  than 
an  honest  recollection  of  what  occurred  10  years  earlier. 
They  testified  too  much  for  disinterested,  truthful  wit- 
nesses. One  of  the  inferences  from  the  testimony  of  Tur- 
ner and  Tarwater  is  that  the  will  was  sealed  in  an  envel- 
ope and  left  in  the  hands  of  Watkins.  On  the  outside 
of  the  envelope  part  of  the  indorsement  already  mention- 
ed reads  thus : 

"In  case  of  death  send  to  W.  H.  Lanning,  Hastings, 
Nebr." 

"John  O'Connor,  Hastings,  Nebr." 

The  name  of  John  O'Connor  as  there  written  purports 
to  be  his  genuine  signature,  but  it  is  denounced  by  experts 
as  a  forgery.  How  could  this  recluse,  in  the  ordinary 
course  of  events,  without  the  public  notoriety  which  he 
shunned,  expect  the  news  of  his  death  at  Hastings  to 
reach  Watkins  at  St.  Joseph!  If  the  indorsement  quoted 
was  the  work  of  a  forger  who  planned  to  have  the  envel- 
ope discovered  and  sent  to  Hastings,  bearing  its  own 
evidence  of  having  been  unopened,  the  indorsement 
served  an  intelligent  purpose. 

If  the-ctory  of  the  subscribing  witnesses  and  the  theorj^: 
of  proponents  are  correct,  John  0  'Connor,  in  going  to  the 
lawyer's  office  to  will  his  fortune  to  his  lost  brothcir, 
Charles,  if  found,  otherwise  to  the  heirs,  got  out  of  the 
elevator  with  his  face  toward  the  office  of  his  brother's 
son,  his  nephew,  James  B.  O'Connor,  whose  name  was  on 
the  door,  and  to  the  latter  this  munificicnt  benefaction 
remained  a  profound  secret  until  the  will  was  opened  in 
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Hastings,  while  Tarwater,  the  friend  of  James  B.  O'Con- 
nor, the  beneficiary,  knew  of  the  will  and  of  its  con- 
tents during  all  of  the  intervening  time.  The  testimony 
of  a  former  stenographer  in  the  office  of  James  B.  O'Con- 
nor, while  he  was  practicing  law  in  St.  Joseph,  tends  to 
prove  an  intimacy  between  him  and  Tarwater  that  neither 
of  the  two  was  willing  to  admit.  Part  of  the  testimony 
of  the  subscribing  witnesses  is  consistent  with  the  charge 
and  the  proof  of  forgery  and  is  not  above  the  inference  of 
perjury.  The  story  of  John  O'Connor's  signature  told 
by  the  experts  who  testified  on  behalf  of  contestants,  when 
considered  in  the  light  of  corroborating  circumstances,  is 
better  evidence  of  the  truth  than  the  testimony  of  the 
subscribing  w^itnesses  on  the  controlling  issue  of  fact. 

If  properly  dated,  a  letter  from  James  B.  O'Connor 
to  Mrs.  Watkins,  who  testified  that  Witten  found  the 
will,  shows  conclusively  that  the  writer  of  the  letter 
knew  the  contents  of  the  will  before  it  was  opened.  This 
letter  is  distinctly  dated  November  4,  1917,  fifteen  days 
before  the  county  judge  opened  the  sealed  envelope  con- 
taining the  will.  When  confronted  with  this  letter,  the 
author  of  it  testified  that  the  date  was  an  error  and 
should  have  been  November  24,  1917,  five  days  after 
the  opening  of  the  will.  Notwithstanding  earnest  efforts 
of  the  writer  of  the  letter  to  utter  the  will  alleged  to 
have  been  forged,  the  proof  of  forgery,  the  grave  im- 
port of  the  circumstances  tending  to  connect  him  with 
it,  and  the  contradiction  of  his  oral  correction  by  the 
letter  itself  over  his  own  signature,  he  made  no  attempt 
to  show  how  the  mistake  occurred,  who  made  it,  or  to  veri- 
fy the  exact  date  by  memoranda  or  by  records  of  his  cor- 
respondence. The  letter  itself,  however,  shows  that  it 
was  corrected  both  with  a  typewriter  and  with  a  pen, 
indicating  great  care  in  preparing  it  and  a  reexamina- 
tion of  -it  before  it  was  mailed.  The  letter  itself  con- 
tains a  proper  inquiry  about  evidence,  if  the  will  is  gen- 
uine, but  shows  that  there  was  in  the  mind  of  the  author  of 
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the  letter  a  suspicion  that  his  motives  misfht  be  ques- 
tioned, a  suspicion  more  likely  to  arise  from  a  knowl- 
edge of  evil  than  from  a  consciousness  of  virtue.  While 
Mrs.  AVatkins  said  she  did  not  receive  the  letter  until 
after  the  will  had  been  opened,  she  was  unable  to  give 
the  date  of  its  receipt  by  her  or  to  produce  the  post- 
mark, and  mav  have  been  mistaken  as  to  the  fact.  Un- 
der  the  circumstances  the  letter  itself  seems  to*  be  the 
better  evidence  of  its  date,  and  it  shows  that  James  B. 
O'Connor,  though  claiming  to  be  an  heir  unknown  to 
testator,  knew  the  contents  of  the  will  before  it  had  been 
opened. 

The  stenographer  employed  by  Watkins  in  his  law 
office,  having  served  in  that  capacity  continuously  for 
three  years  up  to  the  time  of  his  death,  testijfied  from 
memory,  from  recent  examinations  6f  some  of  her  work 
while  in  his  oflSce,  and  of  documents  in  evidence,  and 
from  knowledge  of  customs,  of  typewriter,  of  office  sta- 
tiQjiery,  and  other  supplies,  in  substance,  as  follows: 
Except  for  a  week's  vacation  in  July,  she  had  not  been 
absent  from  her  duties.  She  did  not  have  a  weekly 
half -holiday,  but  remained  in  the  office  until  about  5:30 
Saturday  afternoons.  She  had  not  been  absent  on  ac- 
count of  sickness.  AVhile  temporarily  away  from  the 
office  her  employer  generally  waited  for  her  services  up- 
on her  return.  She  did  not  know  of  any  work  having 
been  done  in  his  office  by  another  stenographer.  She  had 
written  a  few  wills  for  him,  but  had  never  heard  of  the 
one  in  question  until  recently,  and  had  no  knowledge 
or  recollection  of  John  O'Connor  or  of  Tarwater  or  of 
Turner  having  been  in  the  office.  The  will  had  not  been 
written  on  the  office  typewriter,  the  only  one  there  dur- 
ing her  term  of  service,  and  the  paper,  cover  and  envel- 
ope were  in  size,  kind  and  quality  unlike  any  stationery 
kept  or  used  by  her  employer  or  observed  by  her  in  his 
office.  Typewriting  showing  her  work  and  the  paper 
used  in  the  office  were  identified  or  described,  disclosing 
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differences.  It  was  not  the  custom  of  Watkins  to  ap- 
pend an  acknowledgment  to  a  will  or  to  require  a  type- 
written indorsement  on  the  outside  of  the  envelope  in- 
closing it.  Separate  sheets  of  his  legal  documents,  how- 
ever, were  fastened  together  at  the  top  with  small  metallic 
staples  clamped  with  an  appliance  adapted  to  the  pur- 
pose, and  these  were  exactly  like  the  ones  used  on  the 
will.  Within  two  months  after  the  death  of  Watkins 
his  office  was  occupied  by  James  B.  O'Connor.  A  sten- 
ographer who  had  performed  services  for  him  said  she 
knew  his  signature  and  that  the  patronymic  part  of  the 
signature  of  John  O'Connor  on  the  will  looked  like  the 
handwriting  of  James  B.  O'Connor.  A  stenographer 
who  was  familar  with  the  signature  of  Watkins,  having 
seen  him  write  it  a  great  many  times,  expressed  the  opin- 
ion that  the  one  on  the  will  was  not  his.  This  testimony 
throughout  bears  the  stamp  of  truth. 

A  banker  with  whom  John  O'Connor  had  transacted 
business  for  25  years  and  also  a  neighbor  who  had 
known  John  O'Connor  for  a  third  of  a  century  testified 
to  conversations  with  him  in  regard  to  the  making  of 
his  will.  These  conversations  all  occurred  within  a  year 
and  a  half  of  the  death  of  John  0  'Connor,  and  what  he 
said,  according  to  these  witnesses,  indicates  that  he  had 
not  then  made  his  will.  This  neighbor  testified  that 
Judge  Tibbets  of  Hastings  had  been  mentioned  by  John 
O'Connor  as  the  attornev  selected  by  him  to  draw  the 
wiU. 

One  witness  produced  what  he  verified  as  a  correct,  orig- 
inal book  entry  showing  that  Saturday,  October  3,  1908, 
a  week  earlier  than  the  date  of  the  will,  he  had  completed 
the  erection  of  a  windmill  on  a  farm  owned  by  John 
O'Connor,  and  a  tenant  testified  that  he  paid  to  John 
O'Connor,  in  the  latter 's  room  in  Hastings,  rental  for 
pasture,  Saturday  afternoon,  October  10,  1908,  the  date 
of  the  will,  fixing  the  time  by  incident  as  the  Saturday 
following  the  completion  of  the  windmill,  a  subject  of 
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conversation  between  them.  If  this  is  the  truth,  John 
O^Connor  was  not  in  St.  Joseph  the  day  the  will  pur- 
ports to  have  been  executed. 

The  expert  testimony  and  the  circumstances  in  which 
the  truth  on  the  sole  issue  of  fact  is  found  confirm  the 
charge  of  forgery  and  condemn  the  will  as  spurious. 

The  evidence  as  a  whole  shows  that  the  will  is  a  for- 
gery, that  the  judgment  of  the  county  court  denying  the 
probate  is  free  from  error,  and  that  the  judgment  of 
the  district  court  sustaining  the  will  is  clearly  wrong. 

Reversed  and  judgment  of  county  court  aflSrmed. 

Judgment  accordingly. 
MoRRissEY,  C.  J.,  dissents. 
Aldbich,  J.,  not  sitting. 


M.  A.  Gedney  Company  et  al.,  appellants,  v.  Charles 

W.  Sanford  et  al.,  appllees. 

Filed  Septembeb  27,  1920.    No.  20974. 

Corporatloiis:  Suit  bt  Creditoks.  Creditors  of  an  insolvent  corporation 
cannot  maintain  an  action  against  a  part  of  the  stockholders  for 
the  payment  of  corporate  debts  until  it  is  shown  that  the  stock- 
holders who  are  not  made  parties  defendant  and  who  are  not 
served  with  process  are  nonresidents  of  the  state  or  for  other 
good  and  sufficient  reason  cannot  be  reached  by  the  process  of 
the  court. 

Appeal  from  tlie  district  court  for  Lancaster  county: 
Leonard  A.  Flansburg^  Judge.    Affirmed. 

Fawcett,  Mockett  <^   Walford   and   Burkett,   Wilson, 
Brqfijon  &  Wilson,  for  appellants. 

John  J.  Ledwith,  T.  S.  Allen,  Anderson  £  Baylor  and 
Reese  £  Stout,  contra. 
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Dean,  J. 

The  M.  A.  Gedney  Company  is  a  Minnesota  corpora- 
tion; the  Bank  of  Dixon  county  is  a  Nebraska  corpora- 
tion located  at  Ponca.  The  Gedney  company  and  the 
bank  joined  as  plaintiffs  in  a  suit  against  Charles  "W. 
Sanford  and  15  other  defendants,  alleging  that  the  Har- 
greaves  Mercantile  Company  was  organized  as  a  Nebras- 
ka corporation,  and  that  defendants  were  holders  and 
owners  of  certain  specified  shares  of  stock  therein ;  that 
in  April,  1915,  being  insolvent  and  indebted  to  many 
persons,  it  assigned  its  assets,  for  distribution  among 
its  creditors,  to  the  First  Trust  Company  of  Lincoln. 
The  Gedney  company  sought  to  recover  from  defend- 
ants $319.98  and  the  bank  sought  to  recover  $1,707.58. 
Ralph  P.  Wilson  intervened,  as  assignee  for  collection 
of  the  accounts  of  a  number  of  creditors,  seeking  to  re- 
cover a  sum  aggregating  $3,730.59  on  his  cross-petition. 
Six  additional  creditors  intervened  and  filed  a  joint  an- 
swer and  cross-petition  seeking  to  recover  an  aggregate 
sum  approximating  $1,500.  Plaintiffs  and  all  interven- 
ing cross-petitioners  seek  substantially  the  same  relief, 
and  will,  for  brevity  and  convenience,  be  hereinafter  re- 
ferred to  as  plaintiffs.  They  allege  in  substance  that 
'*the  assets  of  the  said  company  have  been  exhausted 
and  there  is  a  large  amount  of  indebtiiess  still  owing  to 
the  creditors,''  and  that  when  it  ceased  doing  business 
in  April,  1915,  it  was  then  and  long  prior  thereto  had 
been  insolvent.  They  allege  they  are  entitled  to  an  ac- 
counting. When  the  taking  of  testimony  was  concluded 
the  court  dismissed  the  suit  at  plaintiffs'  costs,  and  they 
appealed.  ^ 

Plaintiffs  allege  generally  that  "the  defendants  here- 
in named  were  all  the  stockholders  in  the  said  Hargreaves 
Mercantile  Company,  owning  stock  therein;  *  *  * 
that  a  part  of  the  defendants  herein  and  who  are  stock- 
holders as  above  set  forth,  are  nonresidents  of  the  state 
of  Nebraska  and  service  upon  a  part  of  the  said  defend- 
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ants  and  stockholders  cannot  be  obtained  in  the  state  of 
Nebraska,  and  that  a  part  of  the  said  defendants  and 
stockholders  *  *  *  are  insolvent  and  collection  can- 
not be  made  from  them  by  process  of  law,  and  that  each 
of  the  defendants  is  liable  for  a  part  of  the  lia- 
bility owed  by  the  said  Hargreaves  Mercantile  Company, 
the  same  to  be  in  proportion  to  the  amount  his  stock 
bears  to  that  of  the  solvent  stockholders  *  •  *  upon 
whom  service  may  be  had,  arid  that  the  only  way  that  the 
amount  of  the  liability  of  each  may  be  determined  is  by 
having  an  accounting  in  a  court  of  equity." 

All  answering  defendants  plead  the  same  defense.  To 
the.petition'and  cross-petitions  they  interpose  a  general 
denial,  and  specifically  deny  the  existence  of  the  alleged 
indebtedness. 

With  the  exception  of  the  sheriff's  return,  '^not  found 
in  my  county,"  there  is  no  allegation  in  the  petition  nor 
in  the  cross-petitions,  nor  is  there  any  proof  to  show 
that  four  or  five  of  the  defendants,  or  some  of  them,  who 
were  named  in  the  petition  as  stockholders,  but  were 
not  served  with  summons,  namely,  Gladys  Hargreaves 
Southwick,  J.  B.  Waldo,  Alex  Berger,  R.  L.  Hargreaves, 
George  E.  Haskell,  and  Grace  B.  Hargreaves,  were  not 
residents  of  Nebraska.  It  also  appears  from  the  stock 
books  that  A.  E.  Hargreaves,  A.  H.  Drain,  Frainor  Row- 
an, and  J.  C.  Ridnour,  or  some  of  them,  were  owners  of 
a  number  of  shares  of  stock  when  the  indebtedness  here- 
in was  incurred,  but  none  of  these  men  were  made  de- 
fendants. It  does  not  appear  what  disposition,  if  any, 
was  made  of  this  stock,  but  it  does  appear  that  none  of 
it  came  into  the  hands  of  the  defendants  or  was  owned 
by  them. 

With  respect  to  the  defendants  who  were  not  served 
with  process,  as  shown  by  the  sheriff's  return,  it  seems 
to  us  that  it  was  incumbent  on  plaintiffs  to  show  that 
thev  were  not  residents  of  Nebraska,  and  that  thev  were 
therefore  not  within  the  jurisdiction  of  the  court.    That 
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the  court  had  jurisdiction  of  defendants  residing  in  the 
state  plainly  appears.  It  follows  that  the  burden  was 
on  plaintiffs  to  show  that  the  defendant  stockholders 
who  were  not  served  with  summons  were  nonresidents, 
if  such  was  a  fact.  It  was  not  sufficient  to  show  merely 
they  were  not  found  in  the  county  where  the  suit  was 
pending.  Inability  to  reach  them  with  the  process  of  the 
court  must  be  shown.  With  respect  to  some  of  the  per- 
sons who  were  named  as  defendants  and  some  others 
who  were  shown  to  be  stockholders,  but  were  not  named 
as  defendants,  it  does  not  clearly  appear  that  they,  or 
in  any  event  some  of  them,  were  nonresidents  of  Neb- 
raska, nor  does  it  appear  that  such  persons,  or  some  of 
them,  did  not  have  property  in  Nebraska  that  was  sub- 
ject to  levy  and  sale  under  execution.  Emanuel  v.  Bar-  • 
nard,  71  Neb.  756. 

The  decisive  question  in  the  case  before  us  is  not  new. 
The  authorities  clearly  tend  to  show  that  the  creditors 
of  an  insolvent  corporation  cannot  maintain  an  action 
against  a  part  of  the  stockholders  for  the  payment  of  cor- 
porate debts  until  it  is  shown  that  the  stockholders  who 
are  not  made  parties  defendant  and  who  are  not  served 
with  process  are  nonresidents  of  the  state  or  for  other 
good  and  sufficient  reason  cannot  be  reached  by  the  proc- 
ess of  the  court.  *    -* 

In  Adler  v.  Mihvaukee  Patent  Brick  Mfg.  Co.,  13  Wis. 
63,  it  is  said:  '*In  such  actions,  unless  it  be  impossible 
or  impracticable,  all  the  stockholders  must  be  made  parties. 
*  *  *  For  it  would  be  manifestly  wrong  and  unjust 
to  allow  the  creditors  to  select  one  or  more  of  the  stock- 
holders and  compel  them  to  submit  to  burdens  from  which 
the  other  shareholders,  though  equally  bound,  are  exon- 
erated. Hence  the  shareholding  defendants  have  the 
right,  unless  some  good  reason  for  the  omission  be 
shown,  to  insist  on  all  other  shareholders  being  parties 
also.'' 

In  Dunston  v.  Hoptomc  Co.,  83  Mich.  372,  with  respect 
to  the  rule  in  question  it  is  said :    **  Any  other  rule  would 
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permit  the  creditors  of  the  corporation  to  select  one  or 
only  a  few  of  the  stockholders  within  the  jurisdiction, 
and  compel  payment  by  them  of  all  the  debts  of  the  cor- 
l^oration,  at  least  up  to  the  unpaid  balance  of  their  sub- 
scription, and  such  subscribing  stockholders,  in  order  to 
compel  the  others  to  contribute,  would  be  remitted  again 
to  the  courts,  thus  leading  to  a  multiplicity  of  suits.'* 
On  this  point  Thompson  (Liability  of  Stockholders,  sec. 
353)  says:  ''Moreover,  the  bill  must  be  filed  against 
all  the  shareholders,  unless  some  valid  excuse  is  shown 
for  not  bringing  them  in.  This  must  necessarily  be  so ; 
otherwise,  the  main  object  of  asserting  the  jurisdiction 
of  equity,  the  equalizing  of  the  burden  of  the  sharehold- 
ers and  the  preventing  of  the  multiplicity  of  suits,  would 
be  defeated.'* 

It  plainly  appears  that  some  stockholders  have  not 
been  made  parties  defendant  and  some  who  were  named 
as  defendants  were  not  served  with  process.  Sufficient 
reason  is  not  shown  why  they  were  omitted.  Other  ques- 
tions are  presented  in  the  respective  briefs  .that  in  view 
of  our  decision  we  do  not  find  it  necessary  to  discuss. 

The  judgment  is  Affirmed. 

AiiDBicH  and  Flans^ukg,  JJ.,  not  sitting. 


Luther  L.  Larson,  appellee,  v.  Fred  H.  Swingley, 
Special  Administrator,  defendant:  Delia  Ander- 

zhon  et  al.,  appellants. 

Filed  Septembeb  27,  1920.  No.  20981. 

Witnesses:  Privileged  Communications.  Under  section  7894,  Rev.  St 
1913,  a  person  is  not  incompetent  to  testify  in  respect  of  independ* 
ent  acts  performed  by  him,  for  or  in  behalf  of  a  person  since  de 
ceased,  when  it  appears  that  he  had  no  conversation  with  th€ 
person  since  deceased  with  respect  to  such  acts,  and  in  whicfa 
the  deceased  did  not  participate. 
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Appeal   from  the    district    court    for    Holt   county: 
Robert  R.  Dickson,  Judge.    Affirmed, 

Carl  E.  Herring  and  W.  K.  Hodgkin,  for  appellants. 

J.  A.  Donohoe,  contra. 

Dean,  J. 

Carl  L.  Larson  died  intestate  January  3,  1917,  leaving 
four  children  surviving  him,  namely,  Luther  L.  Larson, 
Martin  T.  Larson,  and  two  married  daughters,  namely, 
Delia  Anderzhon  and  Lydia  Chambers.  The  four  chil- 
dren were  his  sole  heirs.  Luther  L.  Larson  appears  here 
as  plaintiff,  alleging  that  he  was  in  partnership  with  his 
father  for  about  eight  years,  and  that  the  partnership 
owed  him  $3,116.21  when  his  father  died.  Delia,  Lydia 
and  Martin  appear  as  defendants,  and  deny  that  there 
was  a  partnership  or  that  the  estate  is  at  all  indiebted 
to  plaintiff.  The  court  found  that  there  was  a  partner- 
ship, and  that  $2,372.30  was  due  plaintiff  ''from  the 
assets  of  the  copartnership;"  that  the  fund  was  ample 
to  discharge  the  debt,  and  decreed  that  plaintiff  recover 
$2,372.30  from  the  estate.    All  defendants  appealed. 

From  a  transcript  of  the  county  court  proceedings 
in  the  Carl  Larson  estate  it  appears  that  Luther  L.  Lar- 
son, plaintiff  herein,  was  appointed  administrator,  and 
that  subsequently,  and  while  the  probate  proceedings 
were  pending,  Fred  H.  Swingley  was  appointed  ''special 
administrator '^  pursuant  to  the  prayer  of  a  joint  petition 
filed  in  that  court  by  Mrs.  Anderzhon,  Mrs.  Chambers 
and  Luther  L.  Larson.  The  petition  states  generally  that 
Luther  L.  Larson  is  administrator  of  the  estate  and 
that  Luther  and  "Carl  L.  Larson  were  copartners  en- 
gaged in  the  business  of  farming  and  stock  raising  in 
Holt  county,  and  that  *  *  *  it  is  to  the  best  inter- 
est of  the  said  estate  and  to  all  parties  interested  there- 
in that  a  full,  complete  and  final  accounting  and  settle- 
ment be  made  of  the  affairs  of  said  copartnership;'*  that 
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the  petitioners  **are  the  heirs  at  law,  except  one,  of  the 
said  Carl  L.  Larson,  deceased .  *  *  *  that  it  is  nec- 
essary that  a  special  administrator  be  appointed  for  the 
purpose  of  making  said  final  accounting  and  settlement 
of  said  copartnership  affairs,'*  etc.  The  petition  con- 
cludes with  a  prayer  that  Fred  H.  Swingley  be  ap- 
pointed such  special  administrator,  and  was  signed: 
"Delia  Anderzhon,  Lydia  Chambers,  petitioners,  by  W. 
K.  Hodgkin,  their  attorney.  Luther  L.  Larson,  peti- 
tioner, by  J.  A.  Donohoe,  his  attorney." 

Mr.  Hodgkin,  counsel  for  Mrs.  Anderzhon  and  Mrs. 
Chambers,  called  by  plaintiff,  testified  in  substance  that 
he  was  present  at  a  meeting  at  which  there  were  present 
his  clients,  the  special  administrator,  Luther  L.  Larson, 
and  Mr.  Donohoe,  his  counsel.  With  respect  to  that 
meeting  Mr.  Hodgkin  testified:  ^*Q.  Now,  as  a  prelim- 
inary, or  as  a  foundation  for  that  accounting,  did  you 
make  any  agreement  in  behalf  of  your  clients?  ♦  ♦  ♦ 
A.  Yes;  I  think  there  was  some  understanding  in  regard 
to  certain  matters.  Q.  Did  you  make  an  agreement  with 
reference  to  the  matter  of  the  kind  of  copartnership 
that  had  existed  between  Luther  and  his  father!  A. 
No;  I  don't  think  so.  Q.  What  did  you  say  or  admit  with 
reference  to  thatt  *  *  *  A.  Why,  I  believe  that 
you  (Mr.  Donohoe)  made  some  statement  yourself  as 
to  the  relationship  between  these  parties,  between  Luther 
and  his  father,  as  to  the"  father  owning  the  land  and 
financing  the  partnership,  that  Luther  put  in  his  time 
and  conducted  the  partnership  affairs  largely,  and  just 
as  to  all  that  you  stated — (interrupted)  Q.  That  they 
were  to  share  equally  in  the  profits  and  loss?  A.  I  think 
there  was  some  statement  as  to  that.  Q.  And  to  that 
statement  did  you  on  behalf  of  your  clients  agree?  ♦  ♦  ♦ 
A.  For  the  purpose  of  that  hearing,  yes.  Q.  Did  you,  be- 
fore agreeing,  consult  vour  clients  with  reference  to  that 
fact?    A.  I  did.'' 

Several  disinterested  witnesses  testified  to  statements 
made  by  Carl  L.  Larson  that  seem  to  establish  the  fact 
that  there  was  a  partnership  relation  between  plaintiff 


Vol.  105]  SEPTEMBER  TERM,  1920.  119 

Larson  v.  Swlngley. 

and  his  father.  When  the  evidence  of  disinterested  wit- 
nesses is  considered  in  connection  with  the  statements 
in  the  petition  for  the  appointment  of  a  special  adminis- 
trator and  in  view  of  the  evidence  generally,  we  conclude 
that  the  record  shows  a  partnership. 

Defendants  cite  section  7894,  Rev.  St.  1913,  which  pro- 
vides generally:  ^'No  person  having  a  direct  legal  in- 
terest in  the  result  of  any  civil  action  or  proceeding, 
when  the  adverse  party  is  the  representative  of  a  de- 
ceased person,  shall  be  permitted  to  testify  to  any  trans- 
action or  conversation  had  between  the  deceased  person 
and  the  witness. ' '  The  partnership  being  shown  by  dis- 
interested and  competent  evidence,  we  do  not  think  plain- 
tiff's testimony  comes  within  the  inhibition  of  section 
7894.  His  testimony  had  to  do  solely  with  matters  per- 
taining to  the  carrying  on  of  the  partnership  business, 
and  was  not  with  respect  to  *'any  transaction  or  con- 
versation had  between  the  deceased  person  and  the  wit- 
ness." The  distinction  is  pointed  out  in  Fitch  v.  Martin, 
83  Neb.  124,  wherein  it  is  held  generally  that  a  person  is 
not  incompetent  to  testify  in  respect  of  independent  acts 
performed  by  him,  for  or  in  behalf  of  a  person  since 
deceased,  when  it  appears  that  he  had  no  conversation 
with  the  deceased,  with  respect  thereto,  and  in  which 
the  deceased  did  not  participate.  Scott  v.  Micek,  86  Neb. 
421.  In  Sharmer  v.  Mcintosh,  43  Neb.  509,  it  is  said: 
''Since  the  amendment  of  1883,  section  329  of  the  Code 
(Rev.  St.  1913,  sec.  7894)  does  not  render  a  party  ad- 
versely interested  to  the  representative  of  a  deceased  per- 
son incompetent  as  a  witness  in  the  action,  but  only  ren- 
ders his  testimony  as  to  transactions  and  conversations 
with  the  deceased  incompetent.'' 

Other  alleged  assignments  of  error  are  discussed, 
but  upon  examination  we  are  unable  to  find  that  defend- 
ants have  been  prejudiced  in  the  respects  noted  by  coun- 
sel. 

The  judgment  is 

Affibmed. 

Aldrich,  J.,  not  sitting. 
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Wttjjam  Phtlbrick  V.  State  of  Nebraska. 

FiLKD  Skptember  27,  1920.  No.  21330. 

1.  Indictment  and  Information:  Sufficiency.  "Where  a  statute  states 
the  elements  of  a  crime,  it  is  generally  sufficient,  in  an  information 
or  indictment,  to  describe  such  crime  in  the  language  of  the 
statute.  Cordson  v,  folate,  77  Neb.  416."  Goff  v.  State,  89  Neb.  287. 

2.  Criminal  Law:  Test  of  Rksponsibility.  "The  generally  accepted 
test  of  responsibility  for  crime  is  the  capacity  to  understand  the 
nature  of  the  act  alleged  to  be  criminal,  and  the  ability  to  dis- 
tinguish between  right  and  wrong  with  respect  to  such  act." 
Schwartz  v.  State,  65  Neb.  196. 

3.   :   Insanity:   Question  for  Jury.     The  defense  of  insanity, 

when  interposed  by  the  accused  in  a  criminal  action,  is  a  question 
of  fact  for  the  jury. 

4.  :  Verdict:  Evidence.  When  the  defendant  in  a  criminal  ac- 
tion pleads  insanity  as  a  defense  and  the  jury  is  properly  instruct- 
ed on  that  question,  the  verdict  will  not  be  disturbed,  unless  It 
is  clear  that  it  is  not  supported  by  the  evidence. 

Error  to  the  district  court  lor  Douglas  county : 
William  A.  Redick^  Judge.    Affirmed. 

A,  H.  Murdoch,  for  plaintiff  in  error. 

Clarence  A.  Davis,  Attorney  General,  and  J.  B.  Barnes, 
contra. 

Dean,  J. 

William  Philbrick  was  convicted  in  Douglas  county 
of  feloniously  assaulting  his  wife  with  intent  to  commit 
murder.  He  was  sentenced  to  the  penitentiary  for  an 
indeterminate  period  of  not  less  than  2  nor  more  than 
15  years,  and  has  brought  the  case  here  on  error  for  re- 
view. 

The  evidence  tends  to  prove  that  Philbrick  and  his  wife 
frequently  engaged  in  domestic  broils;  that  some  of  their 
trouble  grew  out  of  the  care  of  their  three  children,  aged 
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from  jBve  to  nine  years ;  that  owing  to  a  strike  defend- 
ant, a  boilermaker  by  trade,  was  unemployed  for  a  month 
or  more  before  his  arrest,  except  for  odd  jobs,  driving 
an  ice  wagon  and  the  like;  tiiat  to  assist  in  obtaining 
necessaries  for  the  family  Mrs.  Philbrick  obtained  em- 
ployment as  an  elevator  conductress  in  an  Omaha  build- 
ing, and  was  so  employed  wlien  the  assault  was  made; 
that  because  her  daily  employment  caused  her  to  be 
absent  a  part  of  the  day  from  her  home  defendant  there- 
fore insisted  that  the  children  should  be  placed  in  a 
creche;  that  she  opposed  this  plan  and  favored  keeping 
them  in  their  own  home  on  the  ground  that  defendant, 
being  practically  unemployed,  could  assist  in  looking 
after  them  until  the  strike  ended.  Mrs.  Philbrick  testi- 
fied that  defendant  was  abusive  in  his  language  and 
conduct,  and  that  her  father  and  brothers  on  several 
occasions,  recently  before  the  assault,  were  obliged  to 
interfere  to  protect  her  from  physical  violence  at  his 
hands;  that  she  finally  yielded  and  placed  the  children 
in  the  creche;  that  two  days  before  the  assault  she  was 
*'chased  out  of  thehouse"  by  defendant;  that  she  then 
went  to  live  with  a  relative ;  that  the  next  morning,  that 
being  the  day  before  the  assault,  Philbrick  came  to  the 
First  National  Bank  building  w^here  she  was  employed 
and  attempted  to  get  her  to  return  home ;  that  she  was 
afraid  of  him  and  refused  and  so  informed  him;  that 
on  the  following  morning  he  again  came  to  the  building 
to  see^her;  that  in  the  afternoon  about  4:30  o'clock  he 
came  again  and  entered  the  elevator  and  rode  to  the 
top  floor;  that  when  the  passengers  had  all  departed  and 
they  were  alone  in  the  elevator  defendant  made  as  though 
to  give  her  some  trifling  article  that  he  held  in  his  hand ; 
that  when  she  reached  out  her  hand  to  take  it  he  suddenly 
and  without  warning  drew  an  ice  pick  that  was  concealed 
about  his  person  and  stabbed  her  through  both  of  her 
arms  and  in  the  right  lung,  ^Hhe  full  length  of  the  ice 
pick,''  three  times  and  in  her  abdomen  several  times; 
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that  she  then  sank  to  the  floor  of  the  elevator,  and  short- 
ly afterwards  was  removed  to  a  hospital  where,  on  ac- 
count of  her  wounds,  she  was  detained  '^from  Tuesday 
until  Saturday;"  that  thereafter  she  was  at  her  room 
for  a  week  and  was  in  bed  several  days.  A  physician 
who  attended  Mrs.  Philbrick  immediately  after  the  as- 
sault testified  that  "she  was  suffering  from  some  punc- 
tured wounds  of  the  body.  ♦  ^  ♦  She  had  some  in  the 
arm,  some  in  the  abdomen,  some  on  the  chest."  On  the 
cross-examination  of  Mrs.  Philbrick  it  developed  that 
the  trouble  between  them  became  such  that,  a  few  weeks 
before  defendant's  arrest,  she  caused  to  be  prepared  and 
was  about  to  file  a  petition  for  a  divorce. 

Defendant  argues  that  '^the  information  does  not  state 
a  crime  against  the  defendant,"  and  that  the  court  there- 
fore erred  in  overruling  his  objection  to  the  introduction 
of  any  evidence;  that  the  court  erred  in  admitting  evi- 
dence tending  to  prove  that  ''defendant  was  in  posses- 
sion of  an  ice  pick  at  the  time  the  assault  was  committed." 

Section  8589,  Eev.  St.  1913,  provides:  ''Whoever  as- 
saults another  with  intent  to  commit  a  murder,  rape 
or  robbei*y  upon  the  person  so  assaulted,  shall  be  im- 
prisoned in  the  penitentiary  not  more  than  fifteen  nor 
less  than  two  years."  The  charging  part  of  the  infor- 
mation recites  that,  on  or  about  June  24,  1919,  William 
A.  Philbrick,  in  Douglas  county,  Nebraska,  "then  and 
there  being,  then  and  there  in  and  upon  one  Mary  A. 
Philbrick,  *  *  *  unlawfully,  maliciously  and  feloni- 
ously did  make  an  assault,  with  the  intent  of  him,  the 
said  William  A.  Philbrick,  then  and  there  and  thereby 
her,  the  said  Mary  A.  Philbrick,  then  and  there  to  kill 
and  murder;"  contrary  to  the  form,  etc.  Abel  V.  Shot- 
well,  County  Attorney. 

"No  indictment  shall  be  deemed  invalid,  nor  shall  the 
trial,  judgment  or  other  proceedings  be  stayed,  arrested 
or  in  any  manner  aflfected:  First.  By  the  ommission 
of  the  words  '  with  force  and  arms,  *  or  any  word  of  simi- 
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lar  import;  *  *  *  nor  for  any  other  defect  or  im- 
perfection which  does  not  tend  to  the  prejudice  of  the 
substantial  rights  of  the  defendant  upon  the  merits." 
Kev.  St.  1913,  sec.  9050. 

The  court  did  not  err  in  its  ruling.  The  modern  ten- 
dency is  to  disregard  technical  objections  that  do  not 
tend  to  prejudice  the  substantial  rights  of  the  accused. 
When  the  intent  is  charged  and  the  information  is  in 
the  language  of  the  statute,  the  means  by  which  the  of- 
fense is  committed  are  matters  of  evidence  for  submission 
to  the  jury.  In  all  criminal  prosecutions  the  accused  must 
be  apprised  of  the  nature  and  cause  of  accusation  pre- 
ferred against  him,  that  he  may  prepare  his  defense 
and  plead  the  judgment  as  a  bar  to  future  jeopardy  for 
the  same  offense.  The  information  before  us  plainly 
charges  a  felonious  assault  in  the  language  of  the  stat- 
ute, and  this  has  been  held  suflBcient  by  this  and  other 
courts.    Goff  V.  State,  89  Neb.  287. 

Rice  V.  People,  15  Mich.  1,  involves  the  same  ques- 
tion in  part.  The  prosecution  in  that  case  was  brought 
under  2  Comp.  Laws  Mich.  sec.  5724,  which  reads:  '^If 
any  person  shall  assault  another  with  intent  to  com- 
mit the  crime  of  murder,  every  such  offender  shall  be 
punished,  by  imprisonment  in  the  state  prison  for  life, 
or  any  number  of  years.''  The  charging  part  of  the  in- 
formation in  the  Rice  case  avers  that  the  defendant, 
**with  force  and  arms  in  and  upon  one  Charles  Parsons, 
then  and  there  being,  did  make  an  assault,  and  him,  the 
said  Charles  Parsons,  then  and  there  did  beat,  w^ound 
and  bruise,  with  intent,  him,  the  said  Charles  Parsons, 
then  and  there,  to  kill  and  murder,  and  other  injuries 
to  him,  the  said  Charles  Parsons,  then  and  there  did, 
contrary  to  the  statute,"  etc.  Judge  Cooley  wrote  the 
opinion  of  the  court  and  among  other  things  said:  "The 
information  charges  the  defendant  with  an  assault  with 
intent  to  murder.  *  *  *  No  further  words  are  nec- 
essary to  inform  the  accused  of  the  nature  of  the  charge 
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against  him;  and  if  more  are  essential  for  any  purpose, 
it  can  only  be  for  technical  reasons.  *  *  *  The  of- 
fense  as  described  in  the  statute  is,  an  assault  ^with  in- 
tent to  commit  the  crime  of  murder;*  and  this  is  the  of- 
fense as  set  out  in  the  information." 

The  rule  was  announced  in  United  States  v.  Herbert, 
26  Fed.  Cas.  284:  "In  an  indictment  under  the  statute 
for  assault  and  battery  with  intent  to  kill,  it  is  not  neces- 
sary to  state  the  manner  and  extent  of  the  assault  and 
battery,  nor  the  particular  weapon  used.  It  is  only 
necessary  to  describe  the  assault  and  battery  as  at  com- 
mon law,  with  the  addition  of  the  words  charging  the 
intent  to  kill  in  the  terms  required"  by  the  statute.  It  is 
not  necessary  to  charge  the  assault  to  be  felonious  nor 
malicious,  nor  to  be  with  malice  prepense,  nor  to  state 
any  other  circumstance  to  show  that,  if  death  had  ensued, 
it  would  have  been  murder.''  In  State  v,  Jackson,  37  La. 
467,  the  court  said:  **In  an  indictment  for  an  assault 
with  intent  to  murder,  it  is  not  necessary  to  set  forth 
the  mode  of  assault,  or  the  means  or  weapon  with  which 
the  assault  was  made.''  To  the  same  effect  is  State  v. 
Gainns,  86  N.  Car.  632:  *'In  an  indictment  for  an- as- 
sault with  intent  to  murder,  it  is  not  necessary  to  state 
the  instrument  used  by  the  assailant."  In  the  long  ago 
a  jurist  with  foresight  observed:  '^More  offenders  es- 
cape by  the  over  easy  ear  given  to  exceptions  in  indict- 
ments than  by  their  own  innocence,  and  many  times 
gross  murders,  burglaries,  robberies,  and  other  heinous 
and  crying  offenses,  escape  by  these  unseemly  niceties 
to  the  reproach  of  the  law,  to  the  shame  of  the  govern- 
ment, and  to  the  encourgement  of  villany,  and  to  the  dis- 
honor  of  God."  2  Hale's  Pleas  of  The  Crown  (Eng.) 
193. 

Not  only  is  there  a  strong  tendency  in  the  courts  to 
relax  the  requirement  of  extreme  technical  accuracies 
that  do  not  go  to  the  merits,  as.  pointed  out  in  Blazka 
V.  State,  ante,  p.  13,  but  distinguished  statesmen  as  well 
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have  given  to  this  subject  earnest  attention.  As  bearing 
on  this  question  President  Taft  said  in  his  message  to 
congress  in  December,  1910 :  ^  *  The  necessity  for  the 
reform  exists  both  in  United  States  courts  and  in  all 
state  courts.  •  •  •  The  simplicity  and  expedition 
of  procedure  in  the  English  courts  today  make  a  model 
for  the  reform  of  other  systems.  *  *  *  I  cannot  con- 
ceive any  higher  duty  that  the  supreme  court  could  per- 
form than  in  leading  the  way  to  a  simplification  of  pro- 
cedure." 6  Am.  Bar.  Ass'n  Jour.  519  (July,  1920).  Wood- 
row  Wilson  when  governor,  in  an  address  before  the  Ken- 
tucky Bar  Association  in  1911,  among  other  things  said : 
* 'America  lags  far  behind  other  countries  in  the  essen- 
tial matter  of  putting  the  whole  emphasis  in  our  courts 
upon  the  substance  of  right  and  justice.  •  *  •  The 
actual  miscarriages  of  justice,  because  of  nothing  more 
than  a  mere  slip  in  a  phrase  or  a  mere  error  in  an  im- 
material form,  are  nothing  less  than  shocking.  Their 
number  is  incalculable,  but  much  more  incalculable  than 
their  number  is  the  damage  they  do  to  the  reputation  of 
the  profession  and  to  the  majesty  and  integrity  of  the 
law."    6  Am.  Bar  Ass'n  Jour.  520. 

The  defense  of  insanity  was  interposed,  and  counsel 
argues  that  the  court  erred  in  its  instructions  on  that 
question.  We  do  not  think  so.  The  court  in  brief  in- 
formed the  jury  '*that  the  beneficence  of  the  law  will 
not  permit  the  punishment  of  one  who  is  not  respon- 
sible for  his  acts  by  reason  of  mental  disease,"  because 
a  person  so  afflicted  ''is  not  capable  of  forming  an  in- 
tent'' to  commit  crime,  and  hence  is  not  subject  to  pun- 
ishment. And  that:  ''In  order  to  hold  the  defendant 
criminally  responsible^'  for  the  offense  with  which  he 
is  charged,  "it  is  only  necessary  that  the  jury  be  satis- 
fied from  all  the  evidence,  beyond  a  reasonable  doubt, 
that  he  had  sufficient  mental  capacity  to  distinguish  be- 
tween right  and  wrong  as  to  the  particular  act  with 
which  he  so  stands  charged."    In  Schivartz  %\  State,  65 
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Neb:  196,  we  said:  ''The  generally  accepted  test  of  re- 
sponsibility for  crime  is  the  capacity  to  understand  the 
nature  of  the  act  alleged  to  be  criminal,  and  the  ability 
to  distinguish  between  right  and  wrong  with  respect 
to  such  act.''  The  question  of  defendant's  sanity,  like 
other  questions  of  fact,  comes  within  the  province  of 
the  jury,  and,  having  been  determined  by  that  body,  un- 
der instructions  that  correctly  state  the  law,  we  will  not 
substitute  our  judgment  for  that  of  the  jury,  unless  from 
the  evidence  it  appears  to  be  clearly  wrong. 

Defendant  argues:  ''The  party  assaulted  did  not  die; 
hence  the  blows  were  not  suflScient  to  produce  death  so 
that  the  court  could  not  properly  charge  as  it  did  in 
this  fourth  paragraph  (of  instruction  No.  6)  that  the 
jury  must  find,  if  the  ice  pick  was  used  at  all,  it  was  used 
with  an  intent  to  murder."  On  the  question  of  intent 
the  court  charged  the  jury:  "If  you  find  from  the  evi- 
dence beyond  a  reasonable  doubt  that  the  defendant, 
while  sane,  intentionally  assaulted  his  wife  with  a  dead- 
ly weapon,  in  such  manner  and  at  such  places  upon  her 
body  as  would  have  a  natural  and  probable  tendency  to 
cause  her  death,  then  the  presumption  would  be  that 
defendant  intended  the  natural  and  probable  conse- 
quences of  his  acts."  We  approve  the  instruction  as 
used.  In  a  criminal  case  intent  is  a  question  of  fact  for 
the  jury  to  be  determined  from  all  the  evidence  and  the 
circumstances  of  the  case.  In  Jerome  v.  State,  61  Neb* 
459,  we  said:  "On  the  trial  of  a  criminal  case  every 
hypothesis  that  implies  the  defendant's  guilt  is  perti- 
nent, and  any  evidence  fairly  tending  to  sustain  such 
hypothesis  is  relevant  to  the  issue." 

Dr.  Young  is  county  physician  and  official  examiner 
for  the  board  of  insanity.  In  respect  of  defendant's 
mental  condition  he  testified,  inter  alia,  on  the  part  of 
defendant :  ' '  Taking  into  consideration  all  the  data  you 
have  given  me  in  the  hypothetical  question  and  the  fact 
that  the  man  apparently  recovered  his  full  senses  three 
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or  four  days  afterwards,  on  just  this  data  alone,  I  don't 
think  I  would  be  able  to  give  you  a  definite  opinion  as  to 
whether  he  was  sane  or  insane;  I  could  only  say  that 
there  is  a  strong  possibility  of  his  being  insane.  •  •  * 
As  to  the  man's  insanity  or  sanity,  I  would  not  be  able 
to  give  a  definite  answer."  In  view  of  the  foregoing 
testimony  and  in  the  present  state  of  the  record  and 
of  the  law  applicable  thereto,  error  cannot  be  predicated 
on  the  rejection  of  defendant's  oflfer  of  proof,  namely: 
*'This  defendant  now  offers  to  prove  by  the  witness  on 
the  stand  that  taking  into  consideration  the  hypotheti- 
cal question  heretofore  given  to  the  witness,  the  defend- 
ant was  in  such  a  frame  of  mind  on  the  evening  of  June 
24,  1919,  while  he  was  in  the  elevator,  that  he  was  un- 
able to  know  or  distinguish  the  difference  between  right 
and  wrong." 

Other  alleged  assignments  of  error  are  pointed  out 
which,  upon  examination,  we  do  not  find  it  necessary  to 
discuss.  We  conclude  that  the  evidence  supports  the 
verdict  upon  every  contested  question  of  fact.  The  case 
was  fairly  submitted,  and  we  do  not  find  reversible  error. 

The  judgment  is 

Affirmed. 

Aldbich  and  Flansbtjeg,  JJ.,  not  sitting. 


Jambs  A.  Snokb,  appellant,  v.  Ellsworth  J.  Beach, 

APPELLEE. 

Piled  September  27,  1920.     No.  20622. 

1.  Mortgages:  Deed  as  Mortgage:  Intent.  "Whether  a  deed  absolute 
on  its  face  Is  a  sale  or  a  mortgage  depends  upon  the  intention 
of  the  parties,  and  such  intention  is  to  be  gathered  from  their 
declarations  and  conduct,  as  well  as  from  the  papers  which  they 
subscribed."    Banders  v,  Ayres,  63  Neb.  271. 

2.   :  Parol  Evidence.     "Where  it  is  sought  to  vary  the  effect 

of  a  deed  of  conveyance  by  parol  testimony  so  as  to  declare  it  to 
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be  a  mortgage,  the  evidence  must  be  clear,  convincing,  and  satis- 
factory in  its  nature  in  order  to  warrant  a  court  to  grant  the  relief 
prayed."     O'Hanlon  v.  Barry,  87  Neb.  522. 

3.    :  Possession:  Rknts.    When  it  is  established  that  a  deed  wa* 

in  fact  given  as  security  only,  the  grantor  therein  stands  in  tho 
relationship  to  the  premises  as  mortgagor,  and  is  entitled  to  re- 
deem. In  such  case  the  mortgagor  is  entitled  to  the  possession 
of  the  premises  and  to  receive  the  rents  and  profits  therefrom. 

4.   :  EviDENCK.    Evidence  examined,  and  transaction  held  to  be 

one  of  security,  and  not  an  absolute  sale. 

Appeal  from  the  district  court  for  Box  Butte  county: 
William  H.  Westover,  Judge.    Kcvcrscd,  Kith  directions, 

Boyd  iG  MaiZy  and  IJ.  L,  Meyer,  for  appellant. 

Mitch  ell  d  Gantz,  contra. 

Day,  J. 

James  A.  Snoke  brought  this  suit  in  equity  against 
Ellsworth  J.  Beach  to  have  a  certain  deed  from  the  for- 
mer to  the  latter  declared  to  be  a  mortgage;  that  an  ac- 
counting l>e  taken  of  the  rents  and  profits  of  the  land; 
that  he  be  let  in  to  redeem;  and  that  the  defendant 
be  reciuired  to  reconvey  the  premises  to  the  plaintifiE.  The 
trial  court  denied  the  plaintiff  the  relief  prayed,  and  he 
has  appealed. 

The  i)leadings,  as  well  as  the  evidence,  present  a  clear- 
cut  question  as  to  whether  tlie  transaction  is  to  be  re- 
garded as  an  absolute  sale,  with  an  option  back  to  the 
grantor  to  repurchase  the  land,  or  a  mortgage.  A  deter- 
mination of  this  question  involves  an  examination  of  the 
U^stimony  in  the  light  of  well-settled  legal  principles  ap- 
plicable in  such  transactions. 

The  rcKord  shows  that  the  plaintiff  purchased  the  land 
ill  question  in  1909.  At  that  time  there  was  a  mortgage 
on  it  in  favor  of  one  Goedekin  for  |1,2()0.  Later  the 
plaintiff  gave  a  mortgage  on  it  to  *I.  C.  McCorkle  for 
i;i>l,500,  and  still  later  the  plaintiff  executed  a  third  mort- 
gage to  the  defendant  for  *1f(500.  The  mortgage  to  Mc- 
Corkle had  been  assigned   as  collateral  security  to   the 
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First  National  Bank  of  Alliance,  Nebraska.  At  the  date 
of  the  transaction  now  in  question  these  three  mortgages 
were  past  due,  and  upon  two  of  them  payment  was  be- 
ing demanded  and  foreclosure  proceedings  threatened. 
At  this  stage  of  the  proceedings  a  conference  was  held 
between  McCorkle,  Beach  and  Snoke,  which  resulted  in 
Snoke  executing  and  delivering  to  Beach  a  deed  absolute 
in  form,  conveying  the  N.  E.  1/4  of  section  20,  township 
25  north,  range  47,  Box  Butte  county,  Nebraska,  and 
receiving  back  from  Beach  the  contract  hereafter  men- 
tioned. 'The  consideration  named  was  ^'one  dollar  and 
other  valuable  consideration."  The  actual  consideration, 
however,  was  the  payment  by  Beach  of  the  mortgages  upon 
the  land,  and  the  execution  of  the  contract'.  While  the 
deed  bears  date  of  November  7,  1914,  and  the  contract 
two  days  later,  there  is  no  doubt  but  that  the  two  in- 
struments form  part  of  one  and  the  same  transaction. 
Some  of  the  testimony  tends  to  show  the  instruments 
were  in  fact  executed  the  same  day,  but  in  our  view  this 
is  immaterial  so  long  as  they  constitute  but  one  trans- 
action. 

On  the  date  of  the  delivery  of  the  deed  a  contract  was 
signed  by  Beach  and  Snoke,  as  follows :  "11-9-14.  I  have 
this  day  received  from  James  A.  Snoke  warranty  deed 
to  the  N.  E.  1/4  of  section  20,  township  25,  range  47,  Box 
Butte  county,  Nebr.,  for  which  I  agree  to  sell  back  to  the 
said  James  A.  Snoke  within  one  year  from  this  date  for 
12,719.40  and  9  per  cent,  interest  on  this  amount  from 
this  date,  except  I  reserve  the  right  to  make  private  sale 
of  this  land  within  the  year  at  the  stipulated  price  of 
122.50  per  acre,  and  agree  to  pay  James  A.  Snoke,  in  case 
I  make  such  sale,  all  over  and  above  the  sum  of  |2,719.40 
and  interest  and  any  and  all  expense  I  may  have  during 
this  time,  including  any  taxes  I  may  pay.  E.  J.  Beach. 
J.  A.  Snoke.^' 

Pursuant  to  the  arrangement,  Beach  paid  off  the  Goede- 
kin  and  McCorkle  mortgages  and  canceled  his  own,  and 
later  filed  of  record  releases  for  the  three  mortgages. 

106  Neb.— 9 
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There  is  a  sharp  and  irreconcilable  conflict  in  the  tes- 
timony of  the  two  principals  to  the  transaction.  Snoke's 
testimony  is  to  the  effect  that  the  transaction  was  one  of 
security,  and  that  he  was  to  pay  back  to  Beach  |2,719.40 
with  interest  at  9  per  cent,  in  a  year.  In  his  testimony 
he  says :  "I  gave  him  the  deed  with  a  contract  that  I  was 
to  have  the  privilege  of  redeeming  the  land."  He  told 
Hampton,  who  drew  the  contract,  that  "I  gave  him  the 
deed  for  security,"  and  in  response  to  the  question,  "And 
you  didn't  tell  Hampton  that  Beach  had  bought  the  land?" 
he  answered,  "No,  sir;  the  land  wasn't  sold  at  all."  Mc- 
Corkle,  who  was  present,  corroborates  Snoke.  In  his  tes- 
timony, he  says :  "My  understanding  was  that  this  was  an 
extension  of  time  given  with  the  idea,  that  if  I  or  Mr.  Kib- 
ble or  Mr.  Snoke  could  sell  the  land  so  as  to  redeem  it  he 
would  do  it.  *  *  *  It  was  put  up  as  security  in  the 
form  of  a  deed ;  that  was  my  understanding  of  it."  The  tes- 
timony of  Beach  corroborates  his  theory  that  the  trans- 
action was  an  out  and  out  sale,  that  he  did  not  want  the 
land,  but  in  order  to  protect  himself  and  save  costs  he 
bought  the  land  outright  and  gave  Snoke  the  option  to  re- 
purchase on  the  conditions  named  in  the  contract.  The  tes- 
timony of  Hampton,  the  president  of  the  First  National 
Bank  which  held  the  McCorklfe  mortgage,  tends  strongly  to 
sustain  Beach's  theory.  He  says,  in  substance,  that  Snoke 
was  anxious  to  get  a  little  money  out  of  the  land,  and  Mr. 
Beach  didn't  want  to  put  that  much  money  into  it,  so  they 
entered  into  agreement,  "which  I  tried  to  put  in  words, 
exactly  as  they  stated  it  to  me."  He  was  then  asked, 
"Now  was  there  anything  said  about  this  deed  being  a 
mortgage?"  to  which  he  answered,  "No,  sir.  ♦  »  »  My 
understanding  was  that  it  was  an  absolute  sale."  The 
testimony  shows  that  the  amount  of  $2,719.40  mentioned 
in  the  contract  was  arrived  at  by  computing  the  amount 
due  upon  the  three  mortgages,  principal  and  interest,  and 
deducting  from  that  sum  |120  which  was  paid  by  Snoke 
by  an  assignment  to  Beach  of  the  rent  for  the  year  1914. 
Upon  this  phase  of  the  case  Beach's  testimony  is  to  the 
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effect  that  the  f  120  was  paid  to  him  for  an  option  on  the 
land.  The  effect  of  his  testimony,  however,  on  this  point 
is  very  much  weakened  by  cross-examination,  which  in 
the  end  rather  tended  to  support  the  other  witnesses  as 
to  the  method  of  arriving  at  the  figures  |2,719.40.    ' 

There  can  be  no  doubt  that  the  holder  of  a  mortgage 
debt  has  the  legal  right,  with  the  consent  of  the  mort- 
gagor, to  accept  an  absolute  deed  to  the  mortgaged  prem- 
ises in  full  satisfaction  and  discharge  of  the  debt,  where 
such  transaction  is  freely  and  voluntarily  made,  and  is 
free  from  the  vice  of  fraud  or  coercion.  It  is  the  policy 
of  the  law  to  encourage  rather  than  to  discourage  the 
settlement  of  controversies  by  the  parties  out  of  court.  It 
is  also  within  the  right  of  the  parties  to  enter  into  a  con- 
temporaneous contract  whereby  the  grantee  in  such  deed 
agrees  to  resell  the  premises  to  the  grantor  upon  the  pay- 
ment of  a  stipulated  price  and  within  a  given  time,  and  no 
legal  impediment  arises  even  though  the  amount  named. in 
the  contract  to  reconvey  is  the  same  amount  as  the  debt 
for  which  the  deed  was  given  in  payment.  Where,  how- 
ever, a  dispute  arises  as  to  whether  the  deed  and  the  con- 
tract speak  the  real  transaction,  and  proof  is  offered  tend- 
ing to  show  that  the  deed  was  intended  to  be  a  mortgage, 
the  fact  that  there  was  an  antecedent  debt  existing  and 
that  the  repurchase  price  named  in  the  contract  is  the  same 
amount  as  the  mortgage  debt  with  interest  will  be  re- 
garded as  strong  circumstances  tending  to  show  the  trans- 
action to  be  a  mortgage.  It  is  well  settled  that  a  deed  and 
contract  to  resell,  however  positive  and  clear  the  terms 
may  be,  are  subject  to  parol  explanation,  and  that  a  court 
of  equity  in  its  effort  to  find  the  truth  will  look  behind 
the  form  of  the  language  used  to  determine  the  real  trans- 
action. Whether  a  deed  absolute  on  its  face  is  a  sale  or  a 
mortgage  depends  upon  the  intention  of  the  parties,  and 
such  intention  is  to  be  gathered  from  the  declarations  and 
conduct  of  the  parties,  as  well  as  from  the  papers  which 
they  subscribe.  Sanders  v.  Ayres,  63  Neb.  271 ;  Kemp  v. 
Small,  32  Neb.  318.  The  rule  is  also  established  in  this 
state  that,  where  it  is  sought  to  vary  the  effect  of  a  deed 
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absolute  on  its  face  by  parol  testimony  so  as  to  declare  it 
to  be  a  mortgage,  the  evidence  must  be  clear,  convincing, 
and  satisfactory  before  a  court  is  warranted  in  adjudg- 
ing it  to  be  a  mortgage.    O'H anion  v,  Barry,  87  Neb.  522. 

The  value  of  the  land  as  compared  with  the  considera- 
tion paid  for  it  is  also  an  important  factor  to  be  considered 
in  determining  the  true  nature  of  the  transaction.  This 
of  course  is  based  upon  the  well-recognized  trait  of  man- 
kind to  secure  as  nearly  as  possible  a  fair  value  for  his 
property.  While  there  is  a  sharp  dispute  upon  the  ques- 
tion of  value,  the  weight  of  the  defendant's  testimony  fix- 
ing it  at  $3,600  and  that  of  the  plaintiff  from  |4,000  to 
|4,500,  we  are  inclined  to  the  view  that  the  value  of  the 
land  as  shown  by  the  testimony  was  f  4,000.  The  posses- 
sion, of  the  premises  is  also  an  important  factot  to  be  con- 
sidered. In  that  respect  the  testimony  shows  that  the 
possession  of  the  premises  was  to  be  in  Snoke,  and  in  fact 
it  is  shown  that  an  agent  for  Snoke  rented  the  premises 
on  a  crop  rent  basis  for  the  year  1915,  taking  the  lease  in 
Snoke's  name.  Later,  however,  in  Snoke's  absence,  the 
.landlord's  share  of  the  crop  was  delivered  to  Beach  and 
appropriated  by  him.  The  agent  of  Snoke  who  had  made 
the  lease  testified  with  respect  to  the  1915  crop  as  fol- 
lows: "Before  they  got  ready  to  thresh  Mr.  Beach  came 
and  asked  me  what  I  was  going  to  do  with  the  grain,  and 
I  told  him  Mr.  Snoke  wasn't  here  at  the  time,  he  was  over 
in  Colorado,  and  he  wrote  me  to  look  after  it;  there  was 
no  granary  to  put  it  in,  and  Mr.  Beach  said,  *I  will  do  this 
with  you,  I  will  take  the  grain  from  the  machine,  and  if 
Mr.  Snoke  redeems  the  land  I  will  owe  him  for  the  grain, 
and  if  he  don't  redeem  the  land  the  grain  belongs  to  me.' 
I  said,  ^That  is  satisfactory  to  me,'  and  so  Mr.  Beach  took 
the  grain." 

We  cannot  in  the  space  proper  to  be  given  to  an  opinion 
quote  from  the  testimony  further,  and  must  in  the  end 
give  our  conclusion  as  to  what  the  testimony  shows. 

From  a  careful  examination  of  the  testimony  and  the 
circumstances  surrounding  the  transaction,  we  have  be- 
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come  satisfied  that  the  deed  was  given  as  security  for  a 
debt.  What  the  parties  attempted  to  do  was  to  draft  a 
contract  in  such  form  that,  in  the  event  Snoke  failed  to 
pay  the  amount  with  interest,  the  deed  would  stand  as 
an  absolute  conveyance  without  the  necessity  of  a  fore- 
closure proceeding.  Such  an  agreement,  however  thor- 
oughly understood  between  the  parties,  does  not  change  the 
legal  aspect  of  the  transaction.  If  in  fact  the  deed  was 
given  as  security,  it  became  ipso  facto  in  legal  effect  a 
mortgage,  and  the  equitable  right  of  redemption  which  at- 
taches to  a  mortgage  cannot  be  cut  off  by  contract  or  un- 
derstanding o|  the  parties  at  the  time  the  contract  is  made. 
"Once  a  mortgage,  always  a  mortgage,''  has  become  one 
of  the  axioms  of  the  law.  Having  determined  the  trans- 
action to  be  in  fact  a  mortgage,  it  follows  that  the  plain- 
tiff was  entitled  to  the  possession  of  the  premises  and  to 
receive  the  rents  and  profits  therefrom.  The  rents  and 
profits  for  the  entire  period  having  been  appropriated  by 
the  defendant,  he  should  in  an  accounting  be  charged  with 
the  fair  and  reasonable  cash  rental  value  of  the  land.  It 
appears,  however,  that  for  the  year  1915  the  plaintiff 
rented  the  land  on  crop  rent  basis,  the  proceeds  of  which, 
amounting  to  $85,  was  appropriated  by  the  defendant. 
For  the  years  1916  and  1917  we  find  the  reasonable  cash 
rental  value  of  the  land  to  be  $125  per  annum.  In  the  ac- 
counting the  plaintiff  should  pay  the  sum  of  f2,719.40 
with  9  per  cent,  interest  from  November  9,  1914,  together 
with  any  taxes  paid  by  the  defendant,  with  interest  at 
7  per  cent,  from  the  date  of  the  several  payments,  and  the 
reasonable  value  of  any  improvements  which  the  defend- 
ant may  have  placed  on  the  premises  since  the  trial.  As 
against  this,  there  should  be  credited  f85,  with  interest 
from  January  1, 1916 ;  $125,  with  interest  from  January  1, 
1917,  and  |125,  with  interest  from  January  1,  1918.  The 
court  is  directed  to  take  further  testimony  as  to  the  cash 
rental  value  of  the  land  for  the  crop  years  of  1918,  1919, 
and  1920,  and  from  the  several  amounts  strike  a  balance 
of  the  amount  due  from  the  plaintiff,  and  enter  a  decree 
finding  the  deed  to  be  a  mortgage,  and  provide  that  within 
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20  days  from  the  entry  of  the  decree  the  plaintiff  shall  pay 
the  amount  so  found  due  into  court  for  the  defendant, 
and  that,  on  so  doing,  the  title  to  the  land  shall  stand 
quieted  in  the  plaintiff ;  the  costs  of  the  proceedings  to  be 
taxed  to  the  defendant. 

Rbvebsbd,  with  directions. 
MoEBissEY^  0.  J.,  and  Aldrich,  J^  not^sitting. 


Daniel  Fitzpatrick,  appellee,  v.  Walker  D.  Hines, 
'  appellant. 

FnLED  September  27,  1920.    No.   21077. 

1.  Master  and  Servant:  Injubt  to  Looomotive  Enqineeb:  Negligence. 
It  is  negligence  as  a  matter  of  law  for  the  employees  of  a  rail- 
road company  in  charge  of  a  work  train,  under  orders  to  have 
the  train  In  the  clear  on  a  side-track  at  a  designated  time  and 
place  where  a  regular,  scheduled  passenger  train  was  due  to  pass, 
without  stopping,  to  fail  to  observe  such  orders;  and  where  through 
such  negligence  an  engineer  on  the  passenger  train  is  injured  the 
company  is  liable. 

2.  :  :  .   It  is  also  negligence  per  se  for  a  work 

train  to  remain  standing  on  the  main-line  track  at  a  time  and 
place  a  regular,  scheduled  passenger  train  is  due  to  pass  without 
stopping,  without  a  flagman  or  other  warning  being  given  to  the 
approaching  train,  as  required  by  the  rules  of  the  company;  and 
where  through  such  negligence  an  engineer  on  the  approaching 
train  is  injured  the  company  is  liable. 

3.  :  AsstTMPTioN  OF  Risks.  An  employee,  by  entering  and  con- 
tinuing in  the  employment  of  a  master  without  complaint,  assumes 
the  ordinary  risks  and  dangers  incident  to  the  employment,  and 
the  extraordinary  risks  and  dangers  which  he  knows  or  which  by 
the  exercise  of  ordinary  care  he  would  have  known;  but  he  does 
not  assume  the  extraordinary  risks  caused  by  direct  acts  of  neg- 
ligence of  his  employer. 

» 

4.   :  CoNTBiBUTOBY  NEGLIGENCE:  Fedebal  Act.    Under  the  federal 

employers'  liability  act  of  AprU  22,  1908,  35  U.  S.  St.  at  Large, 
ch.  149,  sec.  3,  p.  65,  providing  that  contributory  negligence  shall 
not  bar  a  recovery,  but  shall  be  considered  in  abatement  of  re- 
covery in  accordance  with  the  degree  thereof,  no  degree  of  con- 
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trlbutory  negligence,  however  great,  will  bar  a  recovery  of  any 
damages.  It  Is  only  when  the  plaintifTg  act  is  the  sole  cause — 
where  the  defendant's  act  is  no  part  of  the  causation — ^that  defend- 
ant is  free  from  liability  under  the  act. 

* 

5.  — ^ :  AssuHPTioN  OF  Risks.  A  locomotive  engineer  upon  a  pas- 
senger train,  although  warned  by  a  "permissive  card"  to  "proceed 
expecting  to  find  a  train  in  the  block,"  does  not  assume  the  risk 
of  the  negligence  of  the  forward  train,  in  failing  to  have  the  train 
in  the  clear  on  the  siding,  as  required  by  the  rules  of  the  company, 
at  a  time  and  place  where  the  passenger  train  was  due  to  pass 
without  stopping.  Neither  Mloes  he  assume  the  risk  of  the  neg- 
ligence of  the  employees  of  the  forward  train  in  permitting  their 
train  to  be  standing  on  the  main-line  track  at  a  time  and  place 
where  the  passenger  train  was  due,  without  flagging  or  other  warn- 
ings, as  required  by  the  rules  of  the  company. 

6.   : :  WrrHDBAWAL  From  Juby.    Under  the  evidence,  the 

court  properly  withdrew  the  defense  of  assumption  of  lisk  from 
the  jury. 

7.  Appeal:  Habml^s  Ebbob.  Under  section  7713,  Rev.  St.  1913,  an 
error  which  does  not  affect  the  substantial  rights  of  a  party  will 
not  justify  a  reversal  of  a  judgment. 

8.  Damages.  A  verdict  for  |28,800  for  personal  Injuries  sustained 
by  a  locomotive  engineer  49  years  of  age,  under  the  facts,  held 
excessive,  and  a  remittitur  of  |6,800  ordered. 

Appeal  from  the  district  court  for  Sheridan  county: 
William  H.  Westover^  Judge.  Affirmed  on  condition. 

Byron  Clark ^  Jesse  L.  Rooty  R.  T.  York^  F.  A.  Wright 
and  J.  W.  Weingarten,  for  appellant. 

M.  F.  Harrington  and  Oerald  F.  Harrington^  contra. 

Day,  J. 

Daniel  Pitzpatrick  brought  this  action  in  the  district 
court  for  Sheridan  county  against  the  Chicago,  Burling- 
ton &  Quincy  Railroad  Company,  under  the  provisions  of 
the  federal  employers'  liability  act  of  April  22,  1908,  to 
recover  damages  for  personal  injuries  claimed  to  have 
been  sustained  by  him  on  account  of  the  negligence  of  the 
defendant.  Later  Walker  D.  Hines,  director  general  of 
railroads  under  United  States  railroad  administration, 
was  substituted  as  party  defendant.    The  trial  resulted  in 
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a  verdict  and  judgment  in  favor  of  the  plaintifiE  for  |28,800, 
to  review  which  the  defendant,  has  appealed. 

The  defeiises  interposed  were  assumption  of  risk  and 
contributory  negligence. 

A  brief  statement  of  the  facts  will  serve  to  make  clear 
the  application  of  the  defenses  urged.  On  September  10, 
1918,  the  date  of  the  accident,  and  for  some  years  prior 
thereto,  the  plaintiff  was  in  the  employ  of  the  defendant 
company  in  the  capacity  of  a  locomotive  engineer,  and  on 
the  day  in  question  was  operating  the  locomotive  on  train 
No.  43,  a  west-bound  interstate  passenger  train.  'The 
plaintiff's  run  was  between  the  division  points  of  Seneca 
and  Alliance  in  Nebraska,  a  distance  of  108  miles.  Alli- 
ance is  a  division  station  on  the  Burlington  where  the 
time  is  changed.  Trains  running  east  of  Alliance  are  op- 
erated under  central  time,  while  those  running  west  of 
Alliance  are  governed  by  mountain  time,  which  is  one 
hour  slower  than  central  time.  Birdsell  is  a  nonagency 
station  about  six  miles  east  of  Alliance,  where  passing 
and  storage  tracks  are  maintained.  Still  further  east,  ap- 
proximately six  miles,  is  the  town  of  Hoffland,  w^here  a 
telegraph  station  is  maintained.  Passenger  train  No.  43 
was  a  regularly  scheduled  train. of  the  first  class,  having 
superior  rights  over  trains  of  a  lower  class,  and  was  due 
to  pass  Birdsell  without  stopping  at  2:50  p.  m.,  central 
time,  and  on  the  day  and  place  of  the  accident  was  six  to 
eight  minutes  late.'  An  extra  work  train  had  been  sent  out 
from  Alliance,  and  had  taken  a  position  on  the  main  track 
about  1,000  feet  east  of  the  east  switch  at  Birdsell,  and 
was  engaged  in  spotting  cars  to  be  loaded  with  gravel, 
and  was  so  working  at  the  time  of  the  collision.  The 
locomotive  on  the  work  train  was  on  the  east  end  of  the 
string  of  cars  with  its  nose  fronting  to  the  west,  and  was 
stationed  just  outside  of  a  sharp  curve  in  the  main  track 
still  further  to  the  east.  This  curve  was  in  a  side-hill 
cut,  about  700  feet  long,  and  for  trains  going  westward  was 
a  left-hand  curve.  It  was  so  sharp  that,  from  the  proper 
position  of  the  engineer  upon  the  right-hand  side  of  the 
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locomotive  going  westward,  the  line  of  vision  along  the 
track  was  about  125  feet.  From  the  fireman's  side  of  the 
cab  the  line  of  vision  was-  considerably  further,  so  far 
in  fact  that  a  train  standing  on  the  track  could  have  been 
seen  for  such  a  distance  ahead  that  the  train  could  have 
been  stopped  and  the  disaster  averted.  At  the  time  of 
the  accident,  and  immediately  prior  thereto,  the  fireman 
was  engaged  in  shoveling  down  coal  preparatory  to  firing 
the  engine.  The  fireman  was  under  the  orders  of  the  en- 
gineer and  he  could  have  directed  him  to  have  kept  a  look- 
out in  going  around  this  particular  curve.  On  thie  day  of 
the  accident  the  plaintiff  left  Seneca  with  train  No.  43 
forty  minutes  late  for  his  run  to  Alliance.  At  Hoffland 
the  plaintiff  was  given  a  "permissive  card''  by  the  agent 
in  charge  of  the  station,  which  read  as  follows:  "Block 
Station,  Hoffland,  4:30  p.  m.  9/10,  1918.  Conductor  and 
Engineman,  train  No.  43  on  main  track :  Proceed,  expect- 
ing to  find  a  train  in  the  block  between  this  station  and 
Alliance.  Vining,  Signalman."  At  the  same  time  he  was 
given  a  clearance  card,  addressed  also  to  the  conductor 
and  engineman.  on  No.  43,  which  read,  "I  have  no — orders 
for  your  train.  You  have  received  no  orders  No.  — . 
Stop  signal  is  displayed  for  following  trains.  Block  not 
clear.  Vining,  Operator.''  The  last  block  for  train  No. 
43  in  its  run  to  Alliance  was  the  12  miles  between  Hoffland 
and  Alliance.  As  plaintiff's  train  came  around  tlie  curve, 
before  mentioned,  and  while  running  at  35  to  40  miles  an 
hour,  and  at  a  point  in  the  curve  where  his  vision  ahead 
was  limited  to  125  feet,  he  came  suddenly  upon  the  work 
train  standing  in  the  position  before  described.  In  that 
situation  a  collision  was  inevitable.  Plaintiff  reversed  his 
engine,  called  to  his  fireman  to  jump,  and  threw  himself 
backwards  out  of  the  cab  window,  receiving  the  injuries  for 
which  damages  are  claimed.  Under  the  rules  of  the  com- 
pany, it  was  the  duty  of  the  crew  operating  the  work  train 
to  have  their  train  on  the  side  track  and  in  the  clear  at 
Birdsell  at  the  schedule  time  of  No.  43  leaving  Hoffland, 
and  also  in  case  of  standing  on  the  main  track  that  a  flag- 
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man  be  sent  out  to  r  warn  approaching  trains.  This  they 
omitted  to  do.  This  neglect  was  due  to  a  misreading  of 
the  time.  The  engineer  in  charge  of  the  work  train  was 
provided  with  a  watch  equipped  with  two  hour  hands,  one 
gold  one  which  marked  central  time,  and  6ne  black  which 
indicated  mountain  time.  In  taking  note  of  the  time  he 
misread  the  hour.  At  the  time  he  looked  at  his  watch  he 
sensed  that  he  still  had  40  minutes  to  get  his  train  oflE  the 
main  track  and  in  the  clear  at  Birdsell  siding,  when  in 
fact,  concealed  from  view  by  the  curve  and  cut.  No.  43 
was  bearing  down  upon  him.  Under  the  rules  of  the 
company  each  of  the  men  in  charge  of  the  work  train  had 
a  duty  to  perform  in  the  protection  of  the  work  train, 
which,  if  observed,  would  have  avoided  the  aecident.  Sin- 
gularly at  this  critical  moment  each  of  the  crew  failed  in 
duty,  resulting  in  this  tragic  disaster  in  which  11  persons 
were  killed  and  27  injured. 

Under  this  state  of  facts  the  trial  court  took  the  po- 
'  sition  that  a  case  of  negligence  on  the  part  of  the  defend- 
ant had  been  made ;  that  the  facts  did  not  present  a  ques- 
tion of  assumption  of  risk,  and  submitted  to  the  jury  only 
the  question  of  damages  and  contributory  negligence. 

That  it  was  negligence  on  the  part  of  the  employees  in 
charge  of  the  work  train  to  fail  to  have  their  train  on  the 
siding  at  Birdsell  at  the  time  No.  43  was  due  to  pass  that 
station  without  stopping,  in  violation  of  the  operating 
rules,  seems  too  clear  for  argument.  That  it  was  also 
negligence  to  permit  the  work  train  to  be  at  rest  upon  the 
main  track,  at  a  time  and  place  when  No.  43  was  due  to 
pass,  without  a  flagging  or  other  warning  being  given  as 
required  by  the  rules,  is  equally  true;  especially  so  at 
a  point  in  the  road  where  the  view  was  obscured  by  the 
curve  and  cut.  The  mistake  of  the  crew  of  the  work  train 
to  observe  the  duty  imposed  upon  them  by  the  rules  is 
but  another  illustration  of  the  fallibility  of  human  agency. 
The  engineer  of  the  work  train,  in  testifying  as  to  how 
the  accident  occurred,  said,  "It  was  a  slop  over  on  my 
part,  on  the  time,  and  we  should  have  headed  in  at  Bird- 
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sell;"  and,  again,  "I  became  confused  on  the  time,  I  was 
working  on  mountain  time."  The  conductor  and  one  of 
the  brakemen  were  attempting  to  fix  some  telephone  con- 
nections, assuming  no  doubt  that  the  engineer  would  look 
after  the  siding  of  the  train  at  the  proper  time.  Upon  this 
question  of  negligence  it  does  not  seem  that  reasonable 
minds  could  differ,  and  under  such  circumstances  it  was 
within  the  clear  province  of  the  court  to  withdraw  that 
issue  from  the  jury. 

It  is  strongly  urged  that  the  doctrine  of  assumption  of 
risk  under  the  facts  shown  preclude  the  plaintiff's  right 
of  recovery,  and  that  the  trial  court  should  have  so  in- 
structed the  jury.  The  rule  is  now  well  settled,  not  only 
in  this  state,  but  elsewhere,  that  the  employee  assumes  the 
usual  and  ordinary  risks  incident  to  the  employment  in 
which  he  is  engaged,  and  which  are  known  to  him,  or 
which  by  the  exercise  of  reasonable  care  he  would  have 
known.  The  doctrine,  however,  does  not  go  to  the  ex- 
tent that  the  employee  assumes  the  risk  of  the  negligent 
performance  of  duty  imposed  upon  the  master  or  his 
agents.  Cases  supporting  this  doctrine  can  readily  be 
found.  A  few  are  noted :  Bower  v,  Chicago  &  N.  W.  R. 
Co.,  96  Neb.  419,  which  case  was  subsequently  aflQrmed  in 
Chicago  &  N.  W.  R.  Co.  v.  Bower,  241  U.  S.  470 ;  Chicago, 
B.  d  Q.  R.  Co.  V.  Shahtrom,  195  Fed.  725,  and  cases  cited, 
and  note  in  45  L.  R.  A.  n.  s.  387 ;  Chicago,  R.  I.  &  P.  R.  Co. 
V.  Ward,  252  U.  S.  18;  Chesapeake  d  0.  R.  Co.  v.  DeAtley, 
241  U.  S.  310. 

In  the  discharge  of  his  employment,  so  far  as  the  doc- 
trine of  assumption  of  risk  applies  to  the  situation,  the 
plaintiff  had  the  right  to  assume  that  the  other  employees 
of  the  master  would  perform  their  full  duty  and  comply 
with  the  rules  promulgated  for  the  operation  of  trains, 
and  in  a  manner  free  from  negligence.  The  "permissive 
card"  which  he  received  was  a  warning  that  he  might  pro- 
ceed expecting  to  find  a  train  in  the  block,  but  even  this 
was  not  sufficient  to  warn  him  that  the  crew  ahead  might 
be  negligent  in  their  method  of  handling  their  train.   The 
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plaintiff  had  a  right  to  assume  that,  if  for  any  reason  the 
train  ahead  should  be  standing,  the  usual  and  customary 
warnings  of  torpedoes  and  flagging  would  be  given.  The 
plaintiff  did  not  know  that  there  was  an  unprotected  work 
train  standing  on  the  maiil  track  in  violation  of  the  com- 
pany's rules,  or  that  the  crew  of  the  work  train  had  failed 
in  their  duty  to  have  their  train  on  the  siding  ^t  Birdsell. 
The  notice  he  received  was  not  such  that  bv  the  exercise 
of  reasonable  care  he  would  have  known  this  situation. 
The  testimony  shows  that  passenger  trains  were  operated 
under  the  "permissive-card"  system,  such  as  was  given 
in  this  case,  and  that  it  frequently  occurred  that  a  train 
would  be  sent  out  while  there'  was  another  train  in  the 
block.  On  this  very  trip  another  "permissive  card''  had 
been  issued  to  the  plaintiff  for  another  block.  From  a 
careful  consideration  of  all  the  facts  we  are  of  the  view 
that  the  doctrine  of  assumption  of  risk  does  not  apply  in 
this  case,  and  that  the  court  was  right  in  so  ruling. 

But,  it  is  urged  vigorously  that  the  plaintiff's  conduct 
in  driving  his  locomotive  around  the  curve  at  such  a  rate 
of  speed  that  it  was  impossible  for  him  to  stop  within  the 
range  of  his  vision  ahead,  and  in  failing  to  step  over  to  the 
fireman's  side  of  the  cab  where  he  could  have  seen  the  work 
train  or  to  have  directed  his  fireman  to  keep  a  lookout  at 
that  particular  point,  under  the  circumstances,  was  such 
gross  negligence  that  he  ought  not  to  be  permitted  to  re- 
cover. This  argument  is  based  upon  the  doctrine  of  as- 
sumption of  risk,  as  well  as  upon  contributory  negligence. 
We  have  sufficiently  observed  that  the  facts  do  not  bring 
the  case  within  the  rule  of  assumption  of  risk,  for  the 
reason  that  the  cause  of  the  accident  was  the  negligence 
of  the  master's  servants,  and  negligence  of  the  master  is 
not  ordinarily  one  of  the  risks  assumed.  The  distinction 
between  assumed  risk  and  contributory  negligence  is  some- 
times difficult  to  draw,  but  it  is  a  distinction  which  must 
be  borne  in  mind.  Assumption  of  risk  bars  a  recovery, 
while  contributory  negligence  under  the  federal  employers' 
liabilitv  act  merely  diminishes  the  amount  of  recovery. 
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Upon  the  question  of  contributory  negligence  the  court; 
properly  we  think,  instructed  the  jury  that  contributory 
negligence  was  not  a  complete  defense,  but  should  be  con- 
sidered in  abatement  of  the  damages  in  proportion  to  the 
amount  of  the  plaintiff's  negligence  which  contributed  to 
the  injury  as  compared  with  the  negligence  of  the  defend- 
ant. Cases  involving  this  question  have  frequently  been 
before  the  federal  courts.  In  Pennsylvania  Co.  v.  Cole, 
214  Fed.  948,  it  is  said :  "But  it  is  strongly  pressed  upon 
us  that  plaintiff's  negligence  in  going  to  sleep  in  the  ca- 
boose while  on  duty,  and  thus  in  failing  to  flag  the  follow- 
ing train,  was  negligence  so  gross  and  so  proximate  in  its 
effect  as  to  preclude  all  right  of  recovery.  The  danger 
to  the  interests  of  the  traveling  public  from  failure  to  en- 
force such  rule  is  strongly  urged.  There  can  be  no  doubt, 
at  the  common  law,  such  would  have  been  the  effect  of 
plaintiff's  alleged  negligence;  but  tie  employers'  liability 
act  expressly  abrogates  the  common-law  rule  under  which 
action  was  barred  by  the  negligence  of  the  plaintiff  prox- 
imately contributing  to  the  accident,  and  substitutes  there- 
for the  rule  of  comparative  negligence.  Under  this  act, 
no  degree  of  negligence  on  the  part  of  the  plaintiff,  how- 
•ever  gross  or  proximate,  can,  as  matter  of  law,  bar  re- 
covery ;  for,  as  said  in  Norfolk  &  W.  R.  Co.  v.  Earnest,  229 
U.  8.  114,  122,  *  *  *  the  direction  that  the  diminu- 
tion shall  be  ^in  proportion  to  the  amount  of  negligence 
attributable  to  such  employee'  means  that:  ^Where  the 
casual  negligence  is  partly  attributable  to  him  and  partly 
to  the  carrier,  he  shall  not  recover  full  damages,  but  only 
a  proportional  amount  bearing  the  same  relation  to  the 
full  amount  as  the  negligence  attributable  to  the  carrier 
bears  to  the  entire  negligence  attributable  to  both.' " 

In  Grand  Trunk  W.  Co.  v.  Undsay,  201  Fed.  836,  844,  it 
is  said :  "If,  under  the  employers'  liability  act,  plaintiff's 
negligence,  contributing  with  defendant's  negligence  to 
the  production  of  the  injury,  does  not  defeat  the  cause  of 
action,  but  only  lessens  the  damages,  and  if  the  cause  of 
action  is  established  by  showing  that  the  injury  resulted 
4n  whole  or  in  part'  from  defendant's  negligence,  the  stat- 
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ute  would  be  nullified  by  calling  plaintiff's  act  the  proxi- 
mate cause,  and  then  defeating  him,  when  he  could  not  be 
defeated  by  calling  his  act  contributory  negligence.  For 
his  act  was  the  same  act,  by  whatever  name  it  be  called. 
It  is  only  when  plaintiff's  act  is  the  sole  cause — when  de- 
fendant's act  is  no  part  of  the  causation — ^that  defendant 
is  free  from  liability  under  the  act."  Bearing  on  the  gen- 
eral question,  see  Louisville  &  N,  R.  Co.  v.  Wene,  202  Fed. 
887 ;  Hadley  v.  Union  P.  R.  Co,,  99  Neb.  349. 

It  is  urged  that  the  court  erred  in  permitting  to  be 
offered  in  evidence  Exhibit  D,  which  was  a  circular  order 
issued  under  date  of  November  5,  1918,  and  after  the  ac- 
cident. This  circular  order  recited  that  "Trains  operating 
under  permissive  card,  form  C,  will  run  expecting  to  be 
flagged,  and  at  a  reduced  speed  around  curves  and  other 
points  where  the  view  is  obscured,  so  that  they  can  be  pre- 
pared to  stop  within  a  reasonable  distance.'^  In  making 
this  offer,  plaintiff's  counsel  stated  that  it  was  not  offered 
in  support  «of  the  issue  of  negligence  on  the  part  of  the 
defendant,  but  for  the  purpose  of  meeting  the  charge  of 
contributory  negligence  on  the  part  of  plaintiff. 

It  has  frequently  been  announced  that  the  subsequent 
conduct  of  a  defendant  in  repairing  a  defect  which  was  the. 
alleged  cause  of  the  accident  could  not  be  shown  as  being 
in  the  nature  of  an  admission  of  the  negligence  charged. 
Prihheno  v.  Chicago,  B.  &  Q.  R.  Co,,  81  Neb.  657 ;  Tankers- 
ley  V.  Lincoln  Traction  Co.,  101  Neb.  578.  We  fail  to  see 
any  distinction  in  principle  wiiether  the  pi:offered  testi- 
mony be  offered  for  the  purpose  of  showing  negligence  of 
the  defendant  or  contributory  negligence  of  the  plaintiff. 
In  both  instances  such  testimonv  is  inadmissible,  and  in 
the  instant  case  the  testimony  should  have  been  excluded. 
But,  in  view  of  the  fact  that  the  testimony  offered  related 
to  a  question  upon  which  the  testimony  w^as  well-nigh 
overwhelming  in  favor  of  the  plaintiff,  we  think  it  falls 
wutbin  the  rule  of  error  without  prejudice.  The  plaintiff 
testified,  and  was  corroborated  by  other  engineers  on  the 
road,  that  when  the  "permissive  cards"  first  came  out  the 
instructions  were  that  "we  should  slow  up  around  curves;'^ 
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that  as  a  result  the  trains  were  late,  and  that  the  schedule 
could  not  be  maintained;  that  later  they  were  told  to  go 
ahead  and  make  the  speed;  that  the  "permissive  card'^ 
was  intended  as  an  extra  precaution  to  look  out  for  flag- 
men. 

Under  the  provisions  of  section  7713,  Rev.  St.  1913 :  "An 
error  which  does  not  affect  the  substantial  rights  of  a 
party  will  not  justify  a  reversal  of  a  judgment."  Huxoll 
t;.  [7nion  P.  iJ.  Co.,  99  Neb.  170.    * 

A  number  of  other  questions  are  discussed,  based  upon 
the  23  propositions  presented  in  defendant's  brief,  but 
the  principal  questions,  as  we  view  it,  are  the  ones  we  have 
considered.  The  remaining  assignments  have  been  con- 
sidered, but  do  not,  in  our  opinion,  present  such  a  situation 
as  calls  for  a  reversal  of  the  case. 

Lastly,  it  is  urged  that  the  damages  assessed  are  exces- 
sive,^  and  that  for  that  reason  the  judgment  ought  not  to 
be  permitted  to  stand.  At  the  time  of  the  accident  the 
plaintiff  was  49  years  of  age,  and  was  earning  $247  a 
month,  under  a  recent  advance  in  wages.  The  year  prior 
he  was  earning  f 217  a  month.  His  injuries,  according  to 
the  testimony  of  his  physicians,  are  permanent,  resulting 
in  what  is  usually  termed  "leakage  of  the  heart,"  and  in 
addition  he  suffered  injuries  to  the  nerves  along  the  spine, 
which  affected  to  a  more  or  less  degree  the  motor  nerves. 
At  the  time  of  the  trial,  some  six  months  after  the  acci- 
dent, he  w^as  able  to  w^alk  with  the  aid  of  a  cane.  All  of 
the  expert  witnesses  agree  that  the  condition  of  the  heart 
is  incurable.  The  question  as  to  whether  the  plaintiff's 
condition  was  due  to  the  injuries  received  in  the  accident 
was  a  question  for  the  jury. 

We  are  of  the  opinion  that  the  damages,  in  view  of  all 
of  the  circumstances  proved,  are  excessive,  and  should  be 
reduced  f  6,800.  If  plaintiff  within  20  days  files  a  remit- 
titur of  f6,800,  leaving  the  judgment  $22,000,  the  judg- 
ment will  be  affirmed;  otherwise,  it  is  reversed  and  re- 
manded. 

Affirmed  on  condition. 
'    Aldbich^  J.,  not  sitting. 
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Arlowe  D.  Sutter  v.  State  op  Nebraska. 

Filed  September  27,  1920.    No.  21313. 

1.  Criminal  Law:  Jeopardy.  Under  section  91216,  Rev.  St.  1913,  a 
jury  charged  with  the  trial  of  a  criminal  case,  after  deliberating 
for  so  long  a  time  "that  there  is  no  probability  of  agreeing,**  may 
be  discharged  by  'the  court,  and  the  accused  held  to  a  further 
trial,  without  any  infringement  of  the  constitutional  provision 
that  a  person  shall  not  "be  twice  put  in  jeopardy  for  the  same 
offense."    Const.,  art.  I,  sec.  12. 

2.   :  Jury:  Discharge.    When  a  jury  in  a  capital  case  have  been 

deliberating  for  36  hours,  excluding  necessary  time  for  sleep, 
meals,  and  exercise,  and  report  to  the  court  that  there  is  no 
probability  of  an  agreement  on  a  verdict,  It  is  the  proper  exercise 
of  the  power  of  the  court  to  discharge  them  and  remand  the  prison- 
er for  further  trial. 

3.   :  :   :  Journal  Entry.     Section  9126,  Rev.  St. 

1913,  requiring  that  when  a  jury  are  discharged  "the  reasons  tat 
such  discharge  shall  be  entered  upon  the  journal,"  is  met  by  the 
entry:  "And  the  said  jury  In  open  court  report  to  the  court  that 
they  are  unable  to  agree  upon  a  verdict  herein,  and,  the  court 
being  satisfied  that  this  is  true,  it  Is  by  the  court  ordered  that  the 
said  jury  be,  and  they  hereby  are,  excused  from  further  consider- 
ation of  this  case" — supplemented  by  a  further  order  during  the 
term:  "Upon  discharging  the  jury  the  court  was  convinced  that 
there  was  no  possibility  of  their  agreement,  and  that  it  would  be 
useless  £o  hold  them  longer  on  the  case,  and  discharged  them  fpr 
that  reason,  and  the  court  then  so  stated,  and  this  entry  is  made 
now  for  then." 

4.  Evidence  upon  the  November,  1918,  trial  examined,  and  held  suf- 
ficient to  submit  the  issue  of  guilt  to  the  jury. 

5.  ■  Homicide:   Sufficiency  of  Evidence.     Evidence  upon  the  present 

trial  examined,  and  held  sufficient  to  support  the  verdict. 

Error  to  the  district  court  for  Lancaster  county :  WiL- 
LARi)  E.  Stewakt,  Judge.    Affirmed. 

R.  J.  Greene,  for  plaintiff  in  error. 

Clarence  A.  Davis,  Attorney  General,  and  (7.  L.  Dort, 
contra. 
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Arlowe  D.  Sutter  was  convicted  in  the  district  court  for 
Lancaster  county  of  murder  in  the  second  degree,  and, 
following  a  recommendation  of  clemency  by  the^jury,  was 
sentenced  to  a  term  of  ten  years  in  the  penitentiary.  He 
brings  tUe  case  here  for  review. 

This  case  was  before  this  court  upon  a  former  occasion 
wherein  the  judgment  of  conviction  was  reversed  and  the 
case  remanded  for  further  proceedings.  Sutter  v.  State, 
102  Neb.  321.  Following  the  remanding  of  the  case  the 
defendant  was  placed  on  trial  in  November,  1918,  and  the 
jury,  being  unable  to  agree  upon  a  verdict,  was  discharged 
by  the  court.  To  this  action  of  the  court  the  defendant 
duly  excepted.  Proceeding  upon  the  theory  that  tie  dis- 
charge of  the  jury  under  the  circumstances  was  in  legal 
effect  an  acquittal,  and  that  he  could  not  again  be  placed 
upon  trial  for  the  same  offense,  the  defendant  filed  a  motion 
that  he  be  discharged,  which  was  overruled.  Thereupon 
he  obtained  leave  to  withdraw  his  plea  of  not  guilty,  and 
filed  a  plea  of  autrefois  acquit^  based  upon  ,the  theory  that 
the  discharge  of  the  jury  without  his  consent  was  in  legal 
effect  an  acquittal.  The  issue  raised  by  this  plea  was  sub- 
mitted to  a  jury  in  April,  1919,  and  a  verdict  returned  ad- 
versely to  the  defendant's  contention.  Later,  defendant 
was  again  placed  on  trial,  resulting  in  his  conviction,  as 
stated  in  the  outset  of  this  opinion.  By  proper  procedure 
and  timely  objections  the  defendant  has  preserved  the 
question  of  his  former  jeopardy  arising  out  of  the  proceed- 
ings in  the  November,  1918,  trial,  and  this  is  the  principal 
point  discussed  in  the  brief,  as  well  as  upon  the  oral  argu- 
ment. The  record  shows  that  at  the  November,  1918,  trial, 
the  case  was  submitted  to  the  jury  at  4 :45  p.  m.  on  Novem- 
ber 25,  and  the  jury  were  discharged  on  November  27,  at 
about  4 :45  p.  m.  It  also  appears  that  by  consent  of  the 
parties  the  jury  were  permitted  to  discontinue  their  de- 
liberations from  9 :30  p.  m.  November  ^5  to  9 :30  a.  m. 
November  26;  the  reason  for  this  interruption  not  being 
shown.    The  rest  of  the  time,  save  the  unavoidable  inter- 
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ruption  of  sleep  and  meals,  was  occupied  by  the  jury  in 
their  consultation.  It  will  tlius  be  seen  that,  barring  the 
unavoidable  interruptions,  the  jury  had  the  case  under 
consideration  approximately  36  hours.  At  the  expiration 
of  this  period  the  jury  reported  to  the  court  their  inability 
to  arrive  at  a  verdict  and  were  discharged  by  the  court. 
We  do  not  understand  the  argument  of  defendant's  counsel 
to  go  so  far  that  there  may  not  arise  circumstances  which 
would  warrant  the  court  in  discharging  the  jury  without 
arriving  at  a  verdict,  ajkd  that  such  a  discharge  would  form 
no  basis  for  a  claim  of  former  jeopardy.  The  argument 
is  rather  to  the  point  that  the  circumstances  of  the  present 
case  did  not  warrant  such  action.  The  prevailing  rule 
upon  this  subject  is  to  the  general  effect  that  there  must 
be  some  manifest  necessity  for  the  discharge  of  the  jury, 
and  to  leave  the  courts  to  determine  in  their  discretion 
whether  under  all  of  the  circumstances  of  ^ach  case  such 
necessity  exists,  and  when  such  necessity  exists  a  plea  of 
former  jeopardy  will  not  prevail  on  a  subsequent  trial. 
16  C.  J.  250,  sec.  394,  and  cases  cited.  In  Thompson  v. 
United  States,  155  U.  S.  271,  the  rule  is  stated  as  follows : 
"Courts  of  justice  are  invested  with  authority  to  discharge 
a  jury  from  giving  any  verdict,  whenever  in  their  opinion, 
taking  all  the  circumstances  into  consideration,  there  is 
a  manifest  necessity  for  the  act,  or  the  ends  of  public  jus- 
tice would  otherwise  be  defeated,  and  to  order  a  trial  by 
another  jury;  and  a  defendant  is  not  thereby  twice  put  in 
jeopardy,  within  the  meaning  of  the  Fifth  amendment  to 
the  Constitution  of  the  United  States.''  United  States  v. 
Perez,  9  Wheat.  (U.  S.)  579;  Simmons  v.  United  States, 
142  U.  S.  148;  Logan  v.  United  States,  144  U.  S.  263.  In 
many  of  the  states,  our  own  included,  the  power  to  dis- 
charge the  jury  is  specifically  conferred  by  statute.  Sec- 
tion 9126,  Rev.  St.  1913,  provides: 

"In  case  a  jury  shall  be  discharged  on  account  of  sick- 
ness of  a  juror,  or  other  accident  or  calamity  requiring 
their  discharge,  or  after  theV  have  been  kept  so  long  to- 
gether that  there  is  no  probability  of  agreeing,  the  court 
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shall,  upon  directing  the  discharge,  order  that  the  reasons 
for  such  discharge  shall  be  entered  upon  the  journal ;  and 
such  discharge  shall  be  without  prejudice  to  the  prose- 
cution." 

It  will  be  noted  that  the  court  is  authorized  to  discharge 
the  jury  "after  they  have  been  kept  so  long  together  that 
there  is  no  probability  of  agreeing.'^  The  trial  court  is 
primarily  entrusted  with  the  duty  of  determining  whether 
there  is  a  probability  of  the  jury  reaching  a  verdict.  This 
question  cannot  be  determined  arbitrarily  or  capriciously, 
but  must  be  in  the  exercise  of  a  sound  judicial  discretion. 
In  8tate  v.  Shuchardt,  18  Neb.  454,  the  court  had  under 
consideration  the  same  question  now  before  us,  and  it  was 
held : 

"The  authority  of  a  judge  of  the  district  court  in  the  trial 
of  a  criminal  case  to  discharge  the  jury  in  the  event  of 
disagreement,  without  the  consent  of  the  prisoner,  can 
only  be  exercised  after  the  jury  have  been  in  consultation 
for  so  long  a  time  that  there  is  no  reasonable  probability 
that  they  will  agree." 

In  that  case  the  jury  had  been  in  consultation  11  hours, 
and  it  was  held  that  the  discharge  of  the  jury  under  the 
circumstances  was  unwarranted,  and  that  the  prisoner 
was  entitled  to  be  released.  In  commenting  on  this  phase 
of  the  case,  it  was  said :  "It  never  was  intended  to  permit 
a  court  arbitrarily  to  discharge  a  jury  for  disagreement 
until  a  suflScient  time  had  elapsed  to  preclude  all  reason- 
able expectation  that  they  will  ever  agree.  The  county 
should  not  be  subjected  to  the  expenses  incident  to  a  sec- 
ond trial  where  there  is  a  reasonable  probability  that  a 
verdict  may  be  reached  on  the  first,  while  the  accused  is 
entitled  as  a  matter  of  right  to  a  verdict  in  his  favor,  if 
after  a  full  and  careful  consideration  of  all  the  testimony, 
and  on  comparison  of  views,  the  jury  should  find  that  the 
charge  was  not  established  by  the  proof.'' 

No  hard  and  fast  rule  can  be  laid  down  us  to  the  length 
of  time  a  jury  in  a  criminal  case  should  be  kept  in  consulta- 
tion before  they  are  discharged  for  inability  to  agree.  Much 
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must  be  left  to  the  circumstances  of  each  particular  case, 
and  to  the  sound  discretion  of  the  trial  court.  The  jury 
should  be  kept  in  consultation  as  long  as  it  seems  reason- 
ably probable  that  they  might  by  a  full  and  careful  consid- 
eration of  the  testimony  and  an  exchange  of  viiews  reach  a 
verdict,  but  not  so  long  that  the  verdict  may  be  said  to  be 
the  result  of  coercion  or  fatigue.  The  law  contemplates  that 
the  verdict  should  be  the  voluntary  judgment  of  all  the 
jurors  based  upon  the  evidence  and  the  instructions  of 
the  court,  and  unfettered  by  anything  in  the  nature  of 
coercion.  Jahnke  v.  State,  68  Neb.  154.  In  Russell  v. 
State,  66  Neb.  497,  the  jury  were  kept  in  consultation  89 
hours,  and  the  complaint  of  the  accused  was  that  the  ver- 
dict was  a  coerced  one.  It  was  held  that  the  length  of 
time  the  jury  should  be  kept  together  was  largely  within 
the  discretionary  powder  of  the  court. 

The  record  shows  that  the  court  called  the  jury  in  and 
interrogated  them  as  to  the  probability  of  their  agreeing 
on  a  verdict;  that  the  foreman,  the  usual  spokesman  of  the 
panel,  in  the  presence  of  the  jurors  stated  that  there  was 
no  probability  of  their  arriving  at  a  verdict.  None  of  the 
other  jurors  expr/Bssed  a  contrary  view,  and  it  will  be  pre- 
sumed that  he  expressed  their  conclusions,  as  well  as  his 
own  views.  This  is  the  usual  practice  followed  by  the 
trial  courts  in  the  state,  and  is  the  proper  procedure  in  an 
endeavor  to  ascertain  whether  anything  is  to  be  gained  by 
keeping  the  jury  longer  in  deliberation.  At  the  time  of 
their  discharge  the  jury  had  been  deliberating,  including 
the  time  of  necessary  interruptions,  as  before  observed, 
approximately  36  hours,  exclusive  of  the  12  hours  they 
were  excused  by  mutual  consent  of  the  parties.  They  had  re- 
ported to  the  court  their  inability  to  agree,  and  that  there 
was  no  probability  of  reaching  an  agreement  by  longer  con- 
sultation. Under  all  of  the  circumstances  we  are  convinc- 
ed that  the  action  of  the  court  in  discharging  the  jury  was 
the  proper  action  to  take. 

But  it  is  urged  that  the  reasons  for  the  discharge  of  the 
jury  were  not  spread  upon  the  journal  as  required  by  the 
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proyisions  of  the  statute  above  quoted;  and,  there  being 
no  legal  justification  of  record  for  the  discharge,  it  must 
therefore  be  an  unauthorized  act.  The  journal  entry  in  this 
behalf,  under  date  of  November  27,  1918,  recites,  omitting 
the  formal  parts:  "And  the  said  jury  in  open  court  report 
to  the  court  that  they  are  unable  to  agree  upon  a  verdict 
herein,  and,  the  court  being  satisfied  that  this  is  true,  it  is 
by  the  court  ordered  that  the  said  jury  be  and  they  hereby 
are  excused  from  further  consideration  of  this  case.  De- 
fendant excepts."  While  this  journal  entry  is  not  as 
formal  and  complete  as  is  usual  in  this  class  of  cases,  we 
do  not  regard  it  necessary  to  pass  upon  the  sufficiency  of 
the  entry  as  above  outlined,  for  it  appears  that  on  Decem- 
ber 20, 1918,  and  at  the  same  term  of  court,  a  supplemental 
journal  entry  was  entered,'  as  follows :  "On  this  day  the 
defendant  herein  *  being  in  court  with  his  attorney,  the 
court  states  that  it  will  make  the  following  entry  and  the 
same  is  according  to  the  facts,  to- wit :  Upon  discharging 
the  jury  the  court  was  convinced  that  there  was  no  possi- 
bility of  their  agreement,  and  that  it  would  be  useless  to 
hold  them  longer  on  the  case,  and  discharged  them  for  that 
reason,  and  the  court  then  so  stated,  and  this  entry  is  made 
now  for  then.  Defendant  excepts  and  excepts  to  this 
entry." 

The  journal  entries  above  quoted  sufficiently  state  the 
reasons  for  the  discharge  of  the  jury  to  satisfy  the  require- 
ments of  the  statute.  As  to  the  right  of  the  court  to  am- 
plify its  journals  so  as  to  speak  that  which  was  actually 
done,  there  can  be  no  question.  While  it  is  true  the  judge's 
notes  or  minutes  made  upon  his  calendar  are  silent  as  to 
the  reasons  for  the  discharge  of  the  jury,  it  must  be  borne 
in  mind  that  such  notes  or  minutes  are  not  strictly  speak- 
ing parts  of  the  record  of  the  court.  They  are  rather  memo- 
randa for  the  use  of  the  judge  and  clerk  in  making  up  the 
record.  The  record  when  made  up  speaks  for  the  court, 
and  is  the  legal  and  authentic  evidence  of  the  proceedings 
of  the  court,  and  cannot  in  any  appellate  proceeding  be 
contradicted   or  impeached  by  the  entries  in  the  trial 
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docket.  Morrill  v,  McNeill^  1  Neb.  (Unof.)  651-;  Gage  v. 
Bloomington  Town  Co.,  37  Neb.  699;  Barker  v.  State,  54 
Neb.  53. 

Defendant  also  complains  that  he  has  been  deprived  of 
a  right  to  have  a  review  of  the  November,  1918,  trial,  and 
that  the  evidence  upon  that  trial  was  such  that  the  court 
should  have  directed  a  verdict  in  his  favoB, 

Leave  was  granted  by  this  court  to  the  defendant  to  file 
the  bill  of  exceptions  in  the  November,  1918,  trial,  and  we 
have  taken  great  pains  to  read  the  entire  record.  The 
evidence  upon  that  occasion,  as  well  as  upon  the  last  trial, 
is  circumstantial,  and  is  of  such  a  character  that  it  was 
clearly  a  proper  case  for  the  jury  to  pass  upon.  We  can- 
not prolong  this  opinion  by  attempting  a  review  of  the 
testimony  upon  the  November,  1918,  trial,  or  upon  the 
last  trial.  Suffice  it  to  say,  that  after  a  careful  examina- 
tion of  the  records  in  both  of  the  trials  we  are  convinced 
that  the  evidence  and  the  proper  inferences  therefrom 
presented  a  case  for  the  determination  of  the  jury. 

The  evidence  was  circumstantial.  No  one  was  present 
in  the  house  at  the  time  of  the  shooting  except  the  defend- 
ant and  his  wife.  A  brother  of  the  defendant,  who  was 
present  shortly  before  the  tragedy,  testified  that  the  de- 
fendant had  the  gun  in  his  hand,  and  that  the  defendant 
had  inquired  about  a  "picture  of  a  woman,"  and  that  the 
Mife  had  stated  that  she  had  burned  it.  Certain  letters 
indicated  that  the  defendant  had  become  interested  in  the 
"other  woman,"  to  the  extent  of  some  neglect,  at  least,  of 
his  wife.  The  brother  left  the  house,  and  on  his  return, 
an  hour  later,  found  the  dead  body  of  the  wife  on  the  floor, 
the  gun  lying  a  short  distance  from  the  body.  The  defend- 
ant was  in  bed,  apparently  asleep,  and  claimed  to  know 
nothing  of  the  shooting  until  awakened  and  told  by  his 
brother  of  his  wife's  death.  It  was  the  defendant's  theory 
that  it  was  a  case  of  suicide,  and  some  of  the  circumstances 
lend  color  to  this  theory.  But,  taking  all  of  the  circum- 
stances connected  with  the  case,  we  conclude  that  the  evi- 
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dence  upon  the  November,  1918,  trial  was  suflScient  to 
justify  the  court  in  submiting  it  to  the  jury. 

We  find  no  error  which  would  warrant  us  in  disturbing 
the  judgment  of  the  lower  court. 

Affirmed. 

Aldrich  and  Flansburg,  J.  J.,  not  sitting. 


Nye-Schneider-Fowler  Company,  appellee,  v.  Chicago 
&  Northwestern  Railway  Company,  appellant. 

FAILED  Septeiibeb  27,  1920.    No.  21056. 

1.  Canitrs:  Tban^pobtatioit  of  Live  Stock:  Liabh^itt.  A'  railroad 
company  is  liable  for  damage  to  live  stock  carried  by  it,  except 
for  such  damage  ^s  results  from  the  act  of  God,  the  public  enemy, 
the  fault  of  the  owner,  or  the  natural  propensities  of  the  animals. 

2.   :  INJCBIES  TO  Live  Stock:    Pbbsumftion.    When  live  stock, 

unaccompanied  by  a  caretaker,  is  received  by  a  railroad  company 
in  good  condition  and  is  delivered  later  to  the  consignee  in  a 
damaged  condition,  a  prima  facie  case  is  made  against  the  rail- 
road company  by  reason  of,  a  presumption  that  the  damage  resulted 
from  some  cause  other  than  one  which  would  exempt  the  company 
from  liability. 

3.  :   ;-:  .  Such  presumption  is  not  evidence,    and 

expires  when  sufficient  evidence  is  introduced  of  the  facts  out  of 
which  the  damage  grew  to  support  a  finding  that  the  damage  was 
from  a  cause  for  which  the  company  would  not  be  liable. 

4.  Evidence:  Recobds:  Competenct.  A  book  record,  kept  by  the 
stock  yards  company,  of  dead  and  crippled  animals  received  In 
shipment,  kept  in  regular  course  of  business  and  as  a  record  upon 
which  the  transactions  with  the  packing  companies  purchasing 
hogs  is  based,  is  not  rendered  incompetent,  as  not  being  a  book 
of  original  entry,  from  the  fact  that  the  entries  are  made  by  a 
clerk  from  data  collected  by  various  other  employees. 

5.  Carriers:  Liability  of  Initial  Carbieb.  When  a  railroad  com- 
pany makes  a  contract  to  deliver  live  stock  at  a  point  beyond  its 
own  line,  it  becomes  liable  for  the  default  of  the  connecting  and 
terminal  carriers  under  section  6058,  Rev.  St.  1913,  and  cannot, 
in  the  event  of  such  a  contract,  limit  its  liability  as  a  carrier  to 
its  own  line. 
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6.  Constitutional  Law:  Statute  Fixing  Liabilttt  of  GASxnaBS. 
Though  such  statute  fixes  a  liability  on  the  initial  carrier  for  the 
default  of  another  carrier,  and  gives  no  express  right  of  reim- 
bursement to  the  initial  carrier,  the  Initial  carrier  has  the  right 
of  reimbursement  from  the  connecting  carrier  under  the  general 
principle  of  subrogation,  and  the  statute  cannot  be  said,  on  that  ob- 
jection, to  be  unconstitutional,  as  depriving  the  initial  carrier  of 
its  property  without  due  process  of  law;  nor  is  the  statute  un- 
constitutional as  denying  such  carrier  the  equal  protection  of-  the 
law. 

7.  Trial:  Instructions:  Burden  of  Proof.  An  instruction  that 
"the  burden  of  proof  is  upon  any  one  •  •  ♦  to  establish  ♦  ♦  • 
such  several  allegations  as  he  asserts  are  material  to  such  one's 
success"  is  improper  and  misleading,  hnt  held  not  reversible  error 

.  in**this  case,  since  other  instructions  definitely  cover  the  subject. 

8.  :  :    Credibilitt  of  WiTNESsEfl.     In  passing   on   the 

credibility  of  witnesses,  the  Jury  are  not  required  to  lay  aside 
their  general  knowledge  which  comes  from  the  common  experience 
of  mankind,  and  an  instruction  to  that  effect  is  not  improper. 

9.  Carriers:  Attorney's  Fees.  Section  6063,  Rev.  St.  1913,  making 
provision  for  attorney's  fees  to  plaintifT's  attorneys,  upon  claims 
against  a  railroad,  held  to  allow  recovery  in  the  nature  of  reim- 
•bursement  of  costs,  and  not  unconstitutional  as  providing  a 
penalty  in  favor  of  an  individual. 

10.  Costs:  Attorney's  Fees.  An  attorney's  fee  to  be  reasonable,  under 
such  a  statute,  should  be  based  upon  a  consideration  of  the  value 
of  the  attorney's  service  to  his  client  and  the  amount  of  time  and 
labor  expended  by  him,  but  should  not  bear  an  unfair  proportion 
to  the  amount  of  the  Judgment  recovered. 

Appeal  from  the  district  court  for  Dodge  county :  Fred- 
erick W.  Button,  Judge.    Affirmed  on  condition. 

Wymer  Dressier  and  0.  H.  Oonnanj  for  appellant. 

Gourtrighty  Sidner^  Lee  &  JoneSy  contra. 

Flansburg,  J. 

PlaintiflE  is  a  stock  shipper,  and  brings  this  action  to  re- 
cover for  damages  to  hogs  during  shipment  to  South  Omaha 
over  defendant's  railroad.  Various  shipments  of  hogs  are 
involved.  The  shipments  occurred  during  a  period  of  two 
years,  1916  and  1917,  and  the  claims  are  represented  by  71 
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separate  causes  of  action.  The  jury  returned  a  general 
verdict  on  all  causes  of  action  for  |802.27,  and  defendant 
railroad  company  appeals. 

Plaintiff  introduced  evidence  to  show  that  the  hogs  were 
delivered  to  defendant  in  good  condition,  and  that  when 
received  by  the  consignee  at  South  Omaha  59  hogs  were 
dead  and  a  number  crippled.  The  shipments  were  made 
without  a  caretaker. 

Plaintiff  relies,  for  a  prima  facie  case,  upon  the  presump- 
tion that  all  damage  to  the  hogs  during  shipment  was . 
caused  by  the  negligence  of  the  defendant  railroad. 

Testimony  was  introduced  by  defendant  to  show  the  dam- 
age was  from  disease  and  natural  causes,  for  which  it 
would  not  be  liable,  and  contends  that  in  those  instances, 
where  such  testimony  was  introduced,  the  legal  presump- 
tion that  the  defendant  had  been  negligent  and  caused 
the  damage  would  expire ;  that  such  presumption  is  not ' 
and  does  not  take  the  place  of  evidence,  and  that  the  court 
should  have  withdrawn  those  items  from  the  jury,  since  in 
those  instances  there  was  no  issue  of  fact  to  be  submitted. 

Where  it  appears  that  live  stock,  unaccompanied  by  a 
caretaker,  is  received  by  a  railroad  company  in  good  con- 
dition and  delivered  later  to  the  consignee  in  a  damaged 
condition,  a  prima  facie  case  is  made  against  the  railroad 
company,  and  the  burden  is  upon  it  to  show  that  such  dam- 
age resulted  from  some  cause  which  would  exempt  it  from 
liability.  Information  as  to  the  cause  of  damage  during 
shipment  is  peculiarly  within  the  knowledge  of  the  rail- 
road company,  and  tlie  company  is  therefore  required,  as 
a  matter  of  expediency,  to  produce  the  proof  of  the  cause 
of  damdge,  and  to  show  whether  or  not  the  cause  is  one 
for  which  it  can  or  cannot  be  held  responsible.  Church  v, 
Chicago,  B.  d  Q.  R,  Co,,  81  Neb.  615 ;  Chicago,  B.  d  Q.  R. 
Co.  V.  Slattery,  76  Neb.  721;  10  0.  J.  379,  sec.  581.  A 
railroad  company,  under  our  decisions,  is  an  insurer  of 
live  stock  carried  by  it,  except  for  such  damage  as  results 
from  the  act  of  God,  the  public  enemy,  the  fault  of  the  own- 
er, or  the  natural  propensities  of  the  animals.  In  the  ab- 
sence of  any  evidence,  it  is  presumed  that  the  damage  was 
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'  not  the  result  of  any  one  of  those  causes.  Such  presump- 
tion, however,  ^is  not  evidence,  and  is  destroyed  when  ac- 
tual evidence  is  introduced  of  the  facts  out  of  which  the 
damage  occurred.  When  evidence  of  such  facts  appears 
and  is  sufficient  to  sustain  a  finding,  the  presumption  ex- 
pires. 

Doctor  Everett,  a  veterinarian,  testified,  in  behalf  of  the 
defendant,  that  he  inspected  the  hogs  at  destination,  and 
that  some  of  the  hogs  had  been  killed  by  smothering,  caus- 
ed by  their  piling  on  one  another.  Other  testimony  was 
to  the  effect  that  hogs  might  pile  on  one  another  to  keep 
warm  in  cold  weather,  or  in  an  endeavor  to  get  fresh  air 
in  hot  weather,  but  there  was  also  testimony  showing  that 
hogs  could  be  made  to  pile  by  severe  and  unusual  bumping 
of  the  cars.  Other  veterinarians  testified  that  death  from 
smothering  could  not  be  determined  from  casual  inspec- 
tion. Whether  these  dead  hogs  were  smothered  and,  if  so, 
the  actual  cause  of  smothering  were  tjuestions,  under  the 
evidence  introduced,  open  to  reasonable  dispufe,  and  were 
for  ohe  jury.  Doctor  Everett  further  testified  that  certain 
of  the  hogs  had  died  from  cholera,  but  his  opinion  on  that 
matter  was  disputed  by  the  testimony  of  other  veterina- 
rians who  said  that  cholera  could  not  be  detected  by  such 
a  casual  examination  as  Doctor  Everett  made.  He  further 
testified  that  certain  of  the  hogs  had  died  from  congestion 
of  the  lungs,  as  determined  from  a  post  mortem  examina- 
tion. His  testimony  on  that  point  stands  alone,  and,  since 
there  is  evidence  to  show  without  controversy  that  those 
particular  hogs  died  from  natural  causes,  the  claims  cover- 
ing them  should  have  been  withdrawn  from  the  jury.  These 
are  items  6,  48,  58,  and  95,  upon  which  claim  was  made  of 
1163.86. 

Doctor  Everett  again  testified  that  certain  of  the  hogs, 
which  seemed  to  be  crippled,  had  a  disease  known  as 
arthritis,  and  humped  up  and  walkea  on  their  toes  in  a 
manner  peculiar  to  that  disease.  TheTe  is  some  dispute 
in  the  testimony  as  to  whether  arthritis  is  a  rheumatic  or 
tubercular  disease,  but  Doctor  Everett's  testimony  that 
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the  crippling  of  the  hogs  was  due  to  this  disease  is  not  con- 
troverted. The  presumption,  then,  that  the  hogs  were 
crippled  as  a  result  of  some  act  of  the  defendant  would  no 
longer  obtain,  and  the  claims  upon  those  hogs  should  also 
have  been  withdrawn.  They  were  items  16,  30,  29,  39,  47, 
49,  61,  79,  and  85,  upon  which  a  total  claim  of  f41.40  was 
^ade.  It  also  appears  that  one  hog,  claimed  to  be  crippled 
(item  19),  was  suffering  Jrom  a  disease  and  partial  paraly- 
sis, brought  on  by  such  disease.  The  amount  of  claim  on 
this  item  was  |3.75.  Before  the  judgment  in  this  case  can 
be  iJlowed  to  stand,  a  remittitur  should  be  filed  covering 
the  amounts  of  these  claims  which  should  have  been  with- 
drawn. 

The  defendant  contends  that  plaintiflf's  proof  is  based 
upon  incompetent  evidence.  The  Union  Stock  Yards  Com- 
pany, into  whose  yards  the  hogs  were  delivered,  keeps  a 
record  of  the  number  and  condition  of  the  hogs  when  taken 
from  the  cars.  This  book  record  was  introduced  in  evi- 
dence by  the  plaintiff,  over  defendant's  objection,  to  show 
that  the  hogs  in  question  were  received,  some  dead  and 
some  crippled.  The  plaintiff's  case  must  stand  or  fall  upon 
the  competency  of  this  proof. 

A  number  of  employees  of  the  stock  yards  company  get 
data  for  this  record.  One  employee  is  known  as  a  "car 
checker."  He  is  supplied  with  what  is  called  a  "chute 
book."  He  enters  in  this  book  the  number  of  the  car  op- 
posite each  chute,  and  then  turns  the  book  over  to  the 
yard-master,  who  goes  into  the  chute  and  counts  the  ani- 
mals unloaded  from  the  car,  and  enters  the  result  of  his 
count  in  this  book.  He  also  enters  the  name  of  the  shipper 
and  consignee  and  point  of  origin  of  shipment,  which  in- 
formation he  hears  read  by  another  from  the  waybills  of 
the  railroad  company. 

Another  employee,  known  as  the  "cripple  checker,"  car- 
ries a  book  called  the  "cripple  record,"  and  counts  and  en- 
ters in  this  book  the  number  of  crippled  animals  in  each 
car. 

Another  employee,  known  as  the  "dead  hog  checker," 
keeps  what  is  called  a  "dead  stock  record."    He  goes  into 
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each  car  and  counts  and  enters  in  this  book  the  number 
of  dea^  animals  found  and  records  the  number  of  the  car. 
The  "stock  yards  record  book"  is  the  book  which  was  in- 
troduced in  evidence,  and  it  contains  a  complete  record  of 
each  individual  shipment  received.  It  contains  the  name 
of  the  railroad,  number  of  car,  name  of  shipper  and  con- 
signee, number  of  animals,  and  number  of  "cripples  and 
deads.^'  The  information  as  to  the  number  of  animals  in 
each  car  and  the  number  of  "cripples  and  deads"  is  taken  by 
the  office  clerk  from  the  so-called  "chute  book,"  "cripple 
record,''  and  "dead  stock  record,"  just  described.  It  is  a 
complete  compilation  made  up  immediately  from  the  data 
contained  in  these  memoranda  books,  with  other  data,  and 
is  the  first  complete  and  permanent  record  of  the  shipment, 
based  upon  the  data  so  collected.'  The  preliminary  books 
mentioned  seem  to  be  in  the  nature  of  memoranda,  gather- 
ed for  the  purpose  of  making  the  stock  yards  record  book. 
These  memoranda  books  are  very  numerous,  since  the  stock 
yards  company  receives  several  hundred  cars  of  live  stock 
each  day.  There  are  a  number  of  sets  of  employees  who 
keep  the  memoranda,  and  the  books  are  not  identified  by 
the  party  making  them  otherwise  than  by  handwriting. 
Although  these  books  are  kept  by  the  company,  it  is  an 
enormous  task  to  go  through  the  various  books  to  find  the 
record  of  each  individual  car  in  question,  and  then  to  learn 
from  the  handwriting  what  employee  made  the  record.  As 
the  superintendent  of  the  stock  yards  testified,  it  would 
have  been  necessary  in  this  case  to  have  examined  an  ex- 
press wagon  load  or  two  of  these  memoranda  books  in  order 
to  sort  out  the  items  here  involved.  This  "stock  yards 
record  book"  is  kept  in  the  regular  course  of  business,  and 
is  the  record  upon  which  the  transactions  with  the  packing 
companies  purchasing  hogs  are  based.  A  number  of  em- 
ployees, who  made  the  original  memoranda  books  and  turn- 
ed them  in  to  be  copied  into  the  "stock  yards  record 
book,"  testified  as  to  the  manner  of  getting  the  data,  identi- 
fied a  number  of  these  books  and  testified  to  their  correct 
ness.  The  clerk  testified  that  the  stock  yards  record  was 
made  by  him,  and  that  the  entries  were  true  and  correct 
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entries  of  the  information  furnished  him  in  the  manner 
we  have  just  described.  Since  this  is  a  first  complete 
record  made  directly  from  the  data  so  collected  and  is  kept 
in  the  regular  course  of  business,  it  m^y  be  considered  a 
book  of  original  entry.  It  cannot  be  said  to  be  incom- 
petent/ nor  to  be  hearsay  evidence,  from  the  fact  that  it  is 
made  directly  from  other  memoranda,  even  though  that 
memoranda  may  have  been  collected  by  other  employees. 
Missouri  Electric  Light  &  Power  Co.  v.  Carmody,J2  Mo. 
App.  534 ;  Louisville  d  N.  B.  Co,  v.  Daniel,  122  Ky.  256 ; 
Mercantile  Trust  Co.  v.  Doe,  26  Cal.  App.  246;  Cudahy 
Packing  Go.  v.  Chicago  &  N.  W.  R.  Co,,  201  S.  W.  (Mo. 
App. )  596 ;  Union  Pacific  Lodge  v.  Bankers  Surety  Co.,  79 
Neb.  801;  22  C.  J.  p.  874,  sec.  1055,  p.  887,  sec.  1077. 

The  defendant  further  contends  that  the  record  of  crip- 
ples, as  contained*  in  this  book,  is  not  evidence  of  actual 
crippling,  since,  so  far  as  the  record  is  concerned,  every 
hog  which  does  not  walk  with  the  herd,  is  marked  a  cripple, 
whether  a  cripple  or  whether  too  slow  or  too  fat  to  go  with 
the  rest  Just  what  the  term  "cripple"  means  on  the  record 
Is,  however,  put  in  controversy  by  the  testimony  of  a  stock 
yards  employee,  who  says  that  it  is  his  duty  and  the  duty 
of  other  employees  to  gather  all  hogs  which  are  in  good 
condition,  and  too  slow  and  too  fat  to  walk,  and  to  haul 
them  by  wagon  and  deliver  them  with  the  herd,  and  that 
only  actual  cripples  are  left  in  the  pens,  and  therefore  re- 
corded in  the  book.  There  was,  then,  an  issue  of  fact  upon 
that  question. 

It  is  admitted  by  the  pleadings  that  plaintiff's  shipments 
were  all  made  to  the  Standard  Live  Stock  Commission 
Company  at  South  Omaha.  It  appears  from  the  evidence 
that  the  defendant,  upon  reaching  South  Omaha,  turns  its 
cars  over  to  the  Union  Stock  Yards  Company,  which 
handles  the  cars,  pulls  them  into  its  unloading  stations, 
and  there  itself  conducts  the  unloading  and  delivery  of  the 
animals.  The  stock  yards  company  acts  as  terminal  carrier 
for  these  shipments  so  long  as  its  duties  as  a  carrier  con- 
tinue. The  damage  to  hogs,  complained  of,  is  shown  to 
have  existed  immediately  after  unloading  and  before  there 
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was  delivery  or  opportunity  to  deliver  to  the  consignee, 
and  there  is  therefore  no  proof  that  the  obligation  of  the 
stock  yards  company  as  a  carrier  had  at  that  time  termi-. 
nated,  and  that  its  obligation  as  a  bailee,  for  which  the 
initial  carrier  could  not  be  held  liable,  had  commenced.  See 
note,  L.  R.  A.  1918B,  631  {Adams  Seed  Co.  v.  Chicago,  G. 
W.iJ.  Co.,  1811a.  1052). 

In  this  connection,  the  court  based  certain  instructions 
upon  that  portion  of  section  6058,  Rev.  St.  1913,  which 
reads  as  follows:  "Whenever  two  or  more  railroads  are 
connected  together,  the  company  owning  either  of  such 
roads  receiving  freight  to  be  transported  to  any  place  on 
the  line  of  either  of  the  roads  so  connected  shall  be  liable 
as  common  carriers  for  the  delivery  of  such  freight,  to  the 
consignee  of  the  freight,  in  the  same  order  in  which  such 
freight  was  shipped" — and  the  jury  were  told  that,  though 
the  damage,  to  the  hogs  might  have  been  sustained  during 
the  time  that  the  stock  yards  company  handled  them,  still 
the  defendant  could  be  held  liable  for  that  damage  as  in- 
itial carrier. 

The  defendant  contends  that  the  statute  is  not  operative 
in  this  case,  since  the  bill  of  lading  covering  the  shipments, 
in  every  instance,  contained  a  provision  that  the  "responsi- 
bility of  this  railway  company  shall  cease  upon  delivery  of 
said  property  to  its  connecting  line,"  and  that,  by  virtue  of 
this  limitation,  the  defendant  railroad  could  not  be  held 
liable  for  the  default  of  the  stock  yards  company. 

Defendant  relies  upon  the  holding  in  Fremonty  E.  &  M. 
V.  B.  Co.  V.  Waters,  50  Neb.  592;  Fremont,  E.  d  M.  Y.  R. 
Co.  V.  New  York,  C.  &  St.  L.  R.  Co.,  66  Neb.  159;  and 
Whitnack  vc  Chicago,  B.  &  Q.  R.  Co.,  82  Neb.  464.  Those 
cases  are  distinguishable  from  this,  for  in  each  of  those 
cases  the  contract  of  carriage  was  over  the  line  of  the  in- 
itial carrier  only,  and  was  a  contract  only  to  deliver  to  the 
connecting  carrier.  It  may  be  further  noted  that  the  por- 
tion of  the  statute  in  question  here  was  in  none  of  those 
cases  invoked  or  referred  to. 

In  the  case  at  bar  the  contract  of  carriage  was  to  the 
Standard    Live    Stock    Commission    Company    at    South 
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Omaha,  necessitating  the  employment  of  the  Union  Stock 
Yards  terminal  facilities  to  make  delivery  at  the  point  of 
destination,  designated  in  the  contract  of  transportation. 
It  is  unnecessary  to  enter  upon  the  question  of  whether  or 
not  a  carrier  can,  in  the  face  of  this  statute,  limit  its  con- 
tract of  carriage  to  its  own  line,  when  the  completed  trans 
portation  contemplated  necessitates  the  employment  of  a 
connecting  carrier,  for  that  is  not  the  contract  in  this  case. 
It  seems  clear  to  us,  however,  that,  where  the  railroad  com- 
pany does  make  a  contract  for  through  transportation,  as 
was  done  here,  it  cannot,  at  the  same  time,  limit  its  liabil- 
ity to  loss  or  damage  occurring  on  its  own  line,  and  relieve 
itself  from  the  default  of  its  connecting  carrier,  the  obliga- 
tion for  whose  default  is  expressly  imposed  by  the  statute. 
Miller  Orain  &  Elevator  Co.  v.  Union  P:  R.  Co.y  138  Mo. 
658;  Burtis  v.  Buffalo  d  8.  L.  R.  Co.,  24  N.  Y.  269;  Chicago, 
R.  I.  d  P.  R.  Co.  V,  Western  Hay  d  Grain  Co.,  2  Neb. 
(Unof.)  784;  St.  Joseph  d  G.  I.  R.  Co.  v.  Palmer,  38  Neb. 
463;  see  note,  31  L.  B.  A.  n.  s.  52  and  53;  Atlantic  C.  L.  R. 
Co.  V.  Riverside  Mills,  219  U.  S.  186. 

Defendant  raises  the  question  that  this  statute  is  un- 
constitutional, for  the  reason  that  it  Axes  a  liability  upon 
an  initial  carrier  for  the  default  of  a  connecting  carrier, 
does  not  furnish  to  the  initial  carrier  any  express  right 
of  procuring  reimbursement  when  the  loss  occurs  on  the 
line  of  the  connecting  carrier,  and  hence  deprives  the 
initial  carrier  of  its  property  without  due  process  of  law, 
and  denies  to.it  the  equal  protection  of  the  law,  in  viola- 
tion of  the  Fourteenth  amendment  to  the  Constitution  of 
the  United  States.  For  such  loss,  due  to  the  fault  of  the 
connecting  carrier,  the  initial  carrier,  it  seems  clear,  would 
have  the  right  of  reimbursement  under  the  general  doc- 
trine of  subrogation,  though  the  statute  does  not  expressly 
so  provide.  Texas  d  P.  R.  Co.  v.  Eastin  d  Knox,  100  Tex. 
556;  37  Cyc.  394. 

The  defendant  complains  of  the  court's  instruction: 
"The  burden  of  proof  is  upon  any  one  in  litigation  to  estab- 
lish by  a  preponderance  of  the  evidence,  in  maintaining  his 
cause  of  action  or  defense,  such  several  allegations  as  he 
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asserts  are  material  to  such  one's  success  in  the  action,  un- 
less such  allegations  are  admitted  by  the  opposing  side." 
Such  an  instruction  is  no  aid  to  a  jury,  and,  in  fact,  if 
standing  alone  and  uninterpreted,  might  be  positively  mis- 
leading. In  this  case  the  court  proceeded  to  give  other  in- 
structions definitely  placing  the  burden  of  proof,  and  we  do 
not  see  that  prejudice  resulted  from  the  giving  of  the  in- 
struction complained  of,  nor  that  in  this  case  it  constitutes 
reversible  error. 

It  is  further  urged  that  the  court  erred  in  instructing 
the  jury  upon  the  credibility  of  witnesses  by  adding  a  state- 
ment that  the  jury  should  "consider  all  the  facts  shown 
to  exist  that  will  aid  you  in  properly  weighing  the  testi- 
mony of  each  witness.  And,  in  this  manner,  appealing  to 
your  own  experience  and  knoxcledge  of  men  and  of  the  af- 
fairs of  mankind,  and  in  your  own  best  judgment,  examine, 
measure  and  weigh  the  evidence  of  each  witness,  and  then 
give  to  it  such  effect  as  you  think  it  fairly  and  justly  en- 
titled to."  The  defendant  contends  that  the  court  thus 
gave  the  jury  to  believe  that  they  might  take  into  considera- 
tion their  own  peculiar  experience  or  observation  regard- 
ing either  the  particular  witness  or  the  matters  testified 
about,  in  addition  to  or  irrespective  of  the  evidence,  and 
thus  arrive  at  a  verdict.  A  fair  interpretation  of  the  in- 
struction, however,  it  seems  to  us,  does  no  more  than  ad- 
'  vise  the  jury  that  they  are  to  consider  the  witnesses  in  the 
light  of  that  knowledge  which  comes  from  the  common 
experience  of  mankind,  and' not  their  personal  knowledge 
of  the  character  of  any  of  the  witnesses,  nor  of  the  matters 
upon  which  the  witness  is  called  to  testify.  Such  general 
knowledge  on  the  part  of  the  jury  and  their  own  observa- 
tions and  experience  they  are  not  required  to  lay  aside, 
when  it  comes  to  a  matter  of  determining  the  credibility  of 
the  witnesses  who  appear  before  them.    38  Cyc.  1761. 

The  trial  court  allowed  an  attorney's  fee  of  |600  to  plain- 
tiff's attorneys  under  section  6063,  Rev.  St.  1913.  De- 
fendant contends  that  this  statute  is  unconstitutional,  since 
it  imposes  a  penalty  upon  the  railroad  in  favor  of  an  in- 
dividual.    This  question  is  foreclosed  by  the  holdings  in 
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Smith  V.  Chicago,  8t  P.,  M.  d  0.  B.  Co.,  99  Neb.  719,  and 
Marsh  d  Marsh  v.  Chicago  &  N.  W.  B.  Co.,  103  Neb.  654. 
It  is  there  decided  that  an  allowance  of  attorney's  fees  is 
in  the  nature  of  a  provision  for  costs,  and  does  not  amount 
to  a  penalty.  A  provision  for  costs  is  intended  to  furnish 
reasonable  reimbursement  to  the  litigant  who  is  compelled 
to  bring  suit  and  incur  expense,  caused  by  the  wrong  of 
the  losing  party.  The  amount  of  these  fees  is  left  to  the 
discretion  of  the  court,  the  limitation  of  the  statute  being 
that  the  amount  must  be  reasonable.  So  long  as  the  fees 
are  reasonable  in  amount  and  not  exorbitant,  the  statute 
does  not  operate  as  a  penalty,  since  it  provides  only  reim- 
bursement of  necessary  expenses.  It  was  not  intended  by 
this  statute  that  the  railroad  company  should  pay  double 
damages.  An  attorney's  fee  to  be  reasonable  must,  under 
such  a  statute,  not  only  be  based  upon  a  consideration  of 
the  value  of  the  attorney's  service  to  the  plaintiff,  and  the 
amount  of  time  and  labor  expended  by  him,  but  must  bear 
some  fair  proportion  to  the  amount  of  the  judgment  re- 
covered. In  this  case  plaintiff  sued  for  some  |3,000.  A 
judgment  for  |802.27  was  obtained,  and,  in  order  that  the 
judgment  may  be  allowed  to  stand,  it  is  necessary  that  it 
be  cut  down  by  way  of  remittitur  in  the  amount  of  |209.01. 
Though  the  plaintiff's  attorneys  have  done  a  considerable 
amount  of  work  in  preparation  for  the  trial  of  this  case, 
still,  under  the  circumstances  disclosed  by  the  record,  we 
must  hold  that  a  f600  attorney's  fee  is  more  than  can 
reasonably  be  allowed,  and  it  is  ordered  that  the^attorney's 
fee  for  plaintiff's  attorneys  in  the  trial  court  be  fixed  at 
|200.  An  attorney's  fee  of  flOO  is  allowed  plaintiff's  at- 
torneys fol*  services  in  this  court. 

It  is  further  ordered  that,  should  the  plaintiff  file  a  re- 
mittitur in  the  amount  of  |209.01,  within  20  days  from  the 
entry  hereof,  the  judgment  of  the  trial  court  be  aflftrmed ; 
on  the  other  hand,  should  such  remittitur  not  be  filed,  that 
the  case  be  reversed  and  remanded  for  further  proceedings 
in  accordance  with  this  opinion. 

AfFIEMED  on  CONDITION. 

Aldrich,  J.,  not  sitting. 

105  Neb.— 11 
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Anna    Drake  bt  al.,  appellees,  v.  John  A.   Fbazer, 

APPELLANT. 

Filed  September  27,  1920.    No.  21347. 

1.  Constitutional  Law:  ''Torbenb  Act:"  Constbuctiv?  Sebvtck.  Pro- 
ceedings under  the  Torrens  act  (Laws  1915,  ch.  225)  are  quasi 
in  rem,  and  the  constructive  notice  provided  is  binding  upon  non- 
residents and  upon  unknown  persons  and  persons  whose  residence 
is  unknown  and  cannot,  with  due  diligence,  be  learned,  and  such 
service  constitutes  due  process  of  law,  as  that  term  is  used  in  the 
federal  and  state  Constitutions. 

2.  Becords:  Registration  of  Title:  Unborn  Remaindermen.  Where 
by  the  provisions  of  a  will  contingent  remainders  are  created,  and 
a  proceeding  is  brought,  under  the  Torrens  law,  to  adjudicate  the 
question  of  the  rights  of  the  contingent  remaindermen,  some  of 
whom  are  living  and  some  of  whom  may  yet  be  born;  held  that, 
where  the  living  persons  are  made  parties  to  the  suit  and  are 
brought  in  by  notice  provided  by  the  statute,  and  where  the  pro- 
tection of  their  interests  depends  upon  the  identical  questions  as 
the  interests  of  the  unborn  remaindermen,  so  that  they  have  the 
same  incentive  to  defend  as  the  unborn  remaindermen  would  have 
had  if  in  being,  the  representation  of  the  living  parties  is  a  virtual 
representation  of  the  interests  of  those  yet  unborn,  and  the  court 
has  jurisdiction  to  determine  the  interests  of  all  contingent  re- 
maindermen. 

3.  Constitutional  Law:  "Torrens  Act.''  Provisions  of  the  statute  im- 
posing duties  upon  the  registrar,  under  the  Torrens  law,  held  not 
to  bestow  upon  him  judicial  powers,  in  violation  of  the  Constitu- 
tion. 

4.   :  :  Affirmative  Relief.    Defendants,  in  a  registration 

proceeding  under  this  law,  are  not  denied  the  right  to  affirmative 
relief,  and,  were  such  right  denied,  the  act  of  the  legislature  would 
not  be  rendered  unconstitutional  on  that  ground,  as  the  state  may 
control  the  manner  in  which  remedies  shall  be  allowed  in  its 
courts. 

5.   : :  Register  of  Deeds.  The  act  is  not  unconstitutional 

by  reason  of  conferring  additional  duties  upon  the  register  of 
deeds. 
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Appeal  from  the  district  court  for  York  county :  Geoege 
F.  ^ORCORAN^  Judge.    Affirmed. 

McKillip  d  Barth,  for  appellant. 
Thomas^  Vail  &  Stoner^  contra. 

Flansburg,  J. 

Action  for  specific  performance  of  a  contract  for  the  sale 
of  land  by  the  plaintiff  to  the  defendant.  Defendant  re- 
fused to  perform,  alleging  insufficiency  of  plaintiflf's  title. 
Decree  for  the  plaintiff  and  defendant  appeals. 

The  title  in  thi^  case  depends  upon  a  registration  under 
the  Torrens  Land  act  (Laws  1915,  ch.  225) .  The  certificate 
of  registration  was  issued  in  May,  1917,  more  than  two 
years  prior  to  the  commencement  of  this  action. 

Plaintiff  is  the  daughter  of  John  A.  Boon,  who  died  in 
1899,  seised  of  the  land  in  controversy,  and  leaving  a  last 
will  and  testament  which  was  duly  probated.  By  this  will 
he  first  devised  to  his  widow,  Hannah  Boon,  a  life  estate ; 
then  a  life  estate  to  the  plaintiff,  his  daughter;  and  at 
plaintiff's  death  the  property  to  descend  to  such  of  plain- 
tiff's children  as  might  then  be  living,  and,  if  no  children 
then  living,  the  rents  from  the  property  to  be  divided 
among  the  survivors  of  the  testator's  children  and  the  heirs 
of  any  of  such  children  then  deceased,  in  equal  shares. 

The  heirs  at  law,  including  the  plaintiff,  conveyed  all 
their  right,  title  and  interest  in  this  property  to  Hannah 
Boon,  the  widow,  and  it  is  the  contention  of  the  plaintiff 
that,  by  such  conveyance,  the  estate  of  the  reversioners 
and  the  estate  of  the  life  tenants,  all  being  parties  to  the 
deed,  became  merged,  and  that  thereafter  the  contingent 
remainders  to  the  children  of  the  plaintiff  and  the  further 
contingent  remainders  for  the  benefit  of  the  surviving  chil- 
dren and  heirs  of  the  deceased  children  of  the  testator  were 
left  without  a  particular  estate  to  support  them,  and,  there- 
fore, lapsed  and  were  cut  off. 

After  these  conveyances,  Hannah  Boon,  the  widow,  con- 
veyed the  fee  title  to  the  plaintiff,  reserving  to  herself  a 
life  estate.    With  the  title  to  the  land  in  this  situation, 


164  NEBRASKA  REPORTS.  [Vol,  105 

Drake  v.  Frazer. 

plaintiff  applied  to  the  district  court  to  register  the  fee 
simple  title  in  herself,  subject  to  the  life  estate  of  Hannah 
Boon  and  free  of  the  claims  of  all  contingent  remainder- 
men. 

In  this  proceeding  all  of  testator's  children  and  all  the 
living  children  of  the  testator's  children,  including  living 
children  of  plaintiff,  were  made  parties  defendant,  as  was 
also  Hannah  Boon,  testator's  widow  and  the  tenant  on  the 
land.  All  parties  '^whom  it  may  concern"  were  also  desig- 
nated as  defendants.  Service  was  had,  as  provided  by  the 
statute,  upon  all  defendants  named  in  the  application  and 
notice  was  published  as  provided  by  law.  The  court  order- 
ed a  registration  of  the  title  in  the  plaintiff,  subject  only  to 
the  life  estate  of  Hannah  Boon. 

Subsequently,  Hannah  Boon  conveyed  her  interest  to  the 
plaintiff  and  the  certificate  of  registration  was  extended 
to  show  that  plaintiff  had  a  full  fee  simple  title.  This 
was  the  condition  of  the  title  when  plaintiff  tendered  per- 
formance. 

Whether  or  not  the  trial  court,  in  the  registration  pro- 
ceeding, rightfully  held  that  the  contingent  remainders 
were  destroyed  by  a  failure  of  the  particular  estate  to  sup- 
port them  (see  note,  Ann.  Cas.  1917A  902),  it  is  unneces- 
sary to  determine,  for  this  is  not  an  appeal  from  but  a 
collateral  attack  upon  that  judgment.  The  essential  ques- 
tion here  is  whether  or  not  the  decree  in  the  registration 
proceeding,  rendered  against  remaindermen  before  they 
came  into  being,  is  conclusive  upon  them,  so  as  to  bar  them 
from  at  any  time  asserting  their  claims  in  future  litiga- 
tion. 

The  defendant  contends  that  the  contingent  remainders 
were  not  destroyed  by  a  merger  of  the  reversion  and  life 
estates,  and  that  the  registration  proceeding  is  insufficient 
to  bar  the  claims  of  the  contingent  remaindermen  who 
were  at  that  time  unborn ;  that  the  rights  of  these  remain- 
dermen could  not  be  foreclosed  in  an  action  where  they 
were  neither  parties  nor  where  they  had  no  opportunity 
to  assert  their  rights,  and  that  the  decree  of  the  court,  in 
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pursuance  of  the  power,  given  by  the  statute,  deprives  them 
of  their  interest  in  the  property  without  due  process  of  law. 

The  statute  requires  the  issuance  and  service  of  sum- 
mons upon  all  known  defendants,  residents  of  the  state, 
whose  names  and  addresses  can,  with  care  and  diligence,  be 
ascertained,  as  is  required  in  civil  cases  generally.  It  fur- 
ther provides  for  publication  of  notice  addressed  to  all 
known  defendants  by  name  and  "to  all  whom  it  may  con- 
cern," thus  providing,  so  far  as  can  be  done  with  reasonable 
certainty,  constructive  notice  to  all  persons  in  interest 
whose  names  or  addresses  cannot  be  ascertained,  or  who 
may  be  nonresidents.  It  is  also  further  provided  that  a 
copy  of  this  published  notice  shall  be  mailed  to  each  de- 
fendant, whose  name  and  address  is  known,  and  who  is  not 
served  with  process. 

These  provisions  for  notice  are  as  full  and  broad  as  the 
legislature  could  reasonably  be  expected  to  devise  as  to  all 
living  persons  and  all  unknown  claimants,  and,  upon 
settled  authority,  constitute,  as  to  all  such  persons,  due 
process  of  law,  as  that  term  is  used  both  in  the  state  and 
federal  constitutions. 

The  state  has  full  control  over  the  subject  and  manner 
of  establishing  title  to  real  property  within  its  boundaries, 
and  the  Torrens  law  provides  a  special  proceeding  in  that 
regard,  based  upon  well-recognized  principles.  The  pro- 
ceeding is  substantially  in  rem  to  fix  the  status  of  the  land, 
to  declare  the  nature  of  the  titles  and  interests  therein,  and 
to  determine  to  what  persons  such  titles  and  interests  be- 
long. The  power  of  the  state  is  not  limited  to  the  settle- 
ment of  actual  present  controversies  over  title,  but  it  may 
look  to  the  future,  and,  in  a  present  proceeding,  determine 
anticipated  controversies,  and  thus  forestall  and  prevent 
future  litigation  and  make  titles  marketable  for  present 
generations. 

Proceedings  involving  this  principle  are  not  new,  for 
decrees  probating  wills  and  quieting  titles  to  real  estate 
against  unknown  heirs  and  unknown  parties  have  been  re- 
peatedly held  to  be  conclusive  for  all  time  and  against  all 
persons. 
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Statutes,  involving  the  Torrens  system  of  the  land  title 
registration,  have  been  sustained,  where  like  objections 
were  raised  as  to  the  sufficiency  of  the  notice  and  conclu- 
siveness of  the  decree,  by  courts,  in  carefully  considered 
opinions,  in  Illinois,  from  which  state  our  statute  was  vir- 
tually taken,  and  in  other  states.  People  v.  Simon,  176 
111.  165;  White  v.  Ainsworth,  62  Colo.  513;  Robinson  v, 
Kerrigan,  151  Cal.  40 ;  Tyler  v.  Court  of  Registration,  175 
Mass.  71 ;  State  v,  Westfall,  85  Minn.  437. 

The  general  principle  of  constructive  notice  in  proceed- 
.ingg  of  this  nature  have  been  recognized  and  fully  dis- 
cussed in  Arndt  v.  Origgs,  134  U.  S.  316;  Title  &  Document 
Restoration  Co.  v.  Kerrigan,  150  Cal.  289;  Shepherd. v. 
Ware,  46  Minn.  174 ;  note,  29  L.  R.  A.  n.  s.  625  (  Tennanfs 
Heirs  v.  Fretts,  67  W.  Va.  569). 

Though  it  is  fundamental  that  the  rights  of  a  person  may 
not  be  adjudicated  in  a  proceeding  to  w^hich  he  is  not  a 
party,  nevertheless  the  legislature  may  provide,  in  the 
interest  of  justice,  that  a  person's  rights  in  real  estate  may 
be  determined  in  proceedings  where  he  is  represented, 
though  he  is  not  in  person  an  actual  party  to  the  suit. 

If  that  could  not  be  done,  then  property  interests,  under 
a  will,  in  the  nature  of  contingent  remainders  in  favor  of 
unborn  persons,  as  in  this  case,  could  not  be  passed  upon 
by  the  courts,  nor  the  status  of  title  determined  until  all 
such  persons,  having  future  interests,  should  come  into 
being.    This  would  tie  up  real  estate  indefinitely. 

In  Massachusetts,  the  legislature  has  provided,  in  cer- 
tain cases,  that  the  interest  of  persons  not  in  being  should 
be  represented  by  guardian  ad  litem,  and  such  representa- 
tion has  been,  in  Loring  i\  Hildreth,  170  Mass.  328,  held 
sufficient. 

In  the  statute  under  consideration,  it  is  provided  that 
the  life  tenant  in  the  property  shall  present  and  file  claims 
in  behalf  of  the  contingent  interests  of  unborn  persons.  As 
it  happens  in  this  case,  the  life  tenant,  in  conjunction  with 
the  reversioners,  has,  by  her  own  act,  caused  the  interests 
of  the  contingent  remaindermen  to  lapse  and  be  cut  oflf, 
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and  is  an  adversary  against  them.  She,  therefore,  would 
not  have  been  a  fit  nor  proper  representative  in  behalf  of 
their  interests. 

In  this  case  it  is  unnecessary  to  rely  upon  the  representa- 
tion by  the  life  tenant,  as  provided  by  the  statute,  as  we 
find  that  the  unborn  remaindermen  were  represented  in  the 
registration  proceeding  under  the  doctrine  known  as  vir- 
tual representation. 

At  the  time  of  the  proceeding  for  registration  there 
were  children  living  both  of  plaintifif,  and  of  the  testator, 
all  of  whom  were  made  parties  and  properly  notified,  as 
required  by  the  statute.  The  interests  of  these  living  per- 
sons, who,  upon  future  contingencies,  might  become  re- 
maindermen, rest  upon  the  identical  legal  questions  as  do 
the  interests  of  those  unborn  persons,  who,  also,  might  be- 
come entitled  to  contingent  remainders  in  the  property. 
As  the  court  had  before  it,  at  the  time  of  registration,  per- 
sons whose  interests  were  the  same  as  the  interests  of  those 
not  in  being,  the  persons  before  the  court,  in  representing 
and  protecting  their  own  interests,  necessarily  represented 
the  interests  of  an  identical  nature  of  those  remaindermen 
who  were  yet  unborn.  It  follows  that,  the  matters  con- 
cerning all  contingent  remaindermen  being  fairly  and  hon- 
estly represented,  the  court  had  full  opportunity  and  juris- 
diction to  properly  adjudicate  all  the  interests  involved. 
By  the  doctrine  of  virtual  representation,  the  interests  of 
those  persons  not  in  being  actually  had  representation  in 
the  proceeding.  Such  rule  is  generally  recognized,  in 
furtherance  of  justice  and  upon  the  general  ground  of 
public  policy,  as  such  controversies  cannot  await  the  com- 
ing into  existence  of  all  persons  whose  interests  might  be 
involved.  To  hold  otherwise  would  prevent  many  cases 
from  ever  being  brought  to  a  final  conclusion.  Gavin  i\ 
Curtin,  171  111.  640;  Ridley  v.  HaUiday,  106  Tenn.  607; 
Mathews  v.  lAyhtner,  85  Minn.  333,  89  Am.  St.  Rep.  558; 
15  R.  C.  L.  1024,  sec.  498. 

It  is  urged  that  the  Torrens  law  is  unconstitutional,  since 
it  confers  judicial  powers  upon  the  registrar.     The  act 
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provides  that,  where  a  person  files  a  mortgage  or  instru- 
ment to  create  a  charge  upon  land,  and  it  appears  to  the 
registrar  that  the  person  intending  to  create  the  charge  has 
the  title  and  right  to  do  so,  and  is  entitled  to  have  the  same 
registered,  the  registrar  shall  then  register  the  instrument ; 
and  it  is  further  provided  that,  when  it  is  made  to  appear 
to  the  registrar  that  a  party,  desiring  to  transfer  property 
which  has  been  registered,  has  the  right  or  interest  pro- 
posed to  be  transferred,  and  is  entitled  to  make  the  con- 
veyance, and  that  the  transferee  has  the  right  to  have  such 
estate  transferred  to  him,  the  registrar  shall  make  out  a 
new  certificate. 

The  mere  fact,  that  the  registrar  is  required,  in  these 
instances,  to  exercise  his  judgment  as  to  the  rights  of 
parties  to  file  such  instruments  and  have  them  registered, 
does  not  mean  that  he  is  to  act  as  a  tribunal  for  the  adjudi- 
cation of  disputes,  but  the  judgment  he  is  intended  to  ex- 
ercise is  purely  incidental  to  his  ministerial  duties,  and. 
though  his  act  may  be  called  quasi-judicial  in  character, 
such  duties  given  him  are  not  imposed  in  violation  of  the 
Constitution.    People  v.  Simon,  supra. 

It  is  argued  that  the  act  provides  for  an  ex  parte  hearing 
before  an  examiner,  without  notice  to  the  parties  inter- 
ested, and  which  is  binding  upon  them.  On  the  contrary, 
the  statute  provides  only  for  an  investigation  and  report 
by  the  examiner.  This  report  is  not  binding  upon  the 
court,  and  the  court,  it  is  provided  (section  24),  "may  re- 
quire other  or  further  proof." 

Again,  it  is  contended  that  the  act  does  not  provide 
affirmative  relief  for  defendants.  Provision  is  made,  how- 
ever (section  22),  for  filing  a  cross-petition  by  defendants 
and  affirmative  relief  is  thus  afforded.  But  it  is  not  neces- 
sary, in  order  to  meet  the  requirements  of  the  Constitu- 
tion, that  affirmative  relief  be  granted  to  a  defendant  in  a 
suit,  as  the  state  has  full  control  over  that  subject  and 
may  determine  in  what  manner  remedies  shall  be  provided 
through  its  courts.    People  v.  Cfissman,  41  Colo.  450. 
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Another  contention  is  that  the  act  creates  a  new  office 
by  bestowing  new  duties  upon  an  officer  already  existing, 
and  does  not  provide  for  the  election  of  such  officer.  There 
is  nothing  in  our  Constitution  limiting  the  power  of  the 
legislature  in  that  regard,  as  to  the  office  of  register  of 
deeds,  and  the  argument  is  untenable.  People  v.  Crissman, 
and  State  v,  Westfall,  supra. 

The  act  further  provides  that  no  person  shall  commence 
any  action  to  recover  any  interest  in  the  land,  or  make 
adverse  entry  upon  the  land,  unless  within  two  years  after 
the  entry  of  the  order  or  decree.  The  unborn  remainder- 
men in  this  case,  as  we  have  pointed  out,  were  virtually 
represented  in  the  proceeding  and  concluded  by  the  de- 
cree of  registration.  That  decree  quieted  the  title  as  against 
the  world  and  no  person  has  appeared,  to  this  time,  with 
any  showing  that  he  was  not  served  with  notice,  as  pro- 
vided by  the  law,  and  that  the  decree  for  that  reason  is  not 
binding  on  him.  The  decree  itself  being  binding,  there  is 
nothing  to  invoke  the  operation  of  the  two-year  limitation 
mentioned,  and  that  provision  is  therefore  not  involved  in 
this  case  and  not  before  the  court  for  determination. 

Other  objections  are  made  as  to  the  constitutionality  of 
certain  provisions  of  the  law,  but  those  questions  bear  upon 
parts  of  the  act  not  at  all  involved  in  this  controversy,  nor 
so  connected  with  the  act  as  a  whole  that  to  declare  them 
invalid  would  vitiate  the  entire  act,  and  are  not,  therefore, 
b3fore  the  court. 

The  judgment  of  the  lower  court  is. 

Affirmed. 

Deajj  and  Aldrich,  JJ.,  not  sitting. 
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George  Hall,   appellant,  v.   John   W.   Davis:   A.   R. 

ROBEBTS    ET  AL.,  APPELLEES. 

Piled  October  4,  1920.     No.  21091. 

Oaming:  Speculation  in  Wheat.  "Evidence  examined,  and  held  that 
the  only  conclusidn  to  be  reached  from  the  plaintiffs  evidence  ia 
that  the  contract  was  based  on  a  wagering  transaction,  and  that 
there  was,  in  fact,  no  intention  on  the  part  of  the  parties  to  en- 
gage in  a  bona  fide  purchase  to  be  followed  by  an  actual  delivery 
of  the  commodity  in  which  they  nominally  dealt,  and  that  such 
transaction  was  a  gambling  venture  and  speculation  in  the  fluctu- 
ation in  the  price  of  wheat  in  the  markets,  and  is  void  as  being 
contrary  to  public  policy."    Rogers  d  Bro.  v.  Marriott,  59  Neb.  759. 

Appeal  from  the  districft  court  fop  Lancaster  county: 
WiLLARD  E.  Stewart,  Judge.    Affirmed. 

lierge  &  McCarty  and  Sterling  F.  Mutz^  for  appellant. 

Smith,  Schall  &  Howell,  contra. 

Letton,  J. 

Action  for  money  had  and  received.  Plaintiff  is  a  farmer 
living  near  Alvo.  In  1916  defendant  Davis  was  managing 
an  elevator  at  Alvo  for  Elliott  Lowe,  the  owner  of  the  ele- 
vator. Plaintiff  alleges  that  he  formed  a  partnership  with 
Davis  for  the  purpose  of  dealing  in  grain,  and  that  he  fur- 
nished him  from  time  to  time  with  money,  amounting  in 
all  to  about  f 25,000,  for  the  purposes  of  the  business;  that 
Davis,  without  his  knowledge  or  consent,  and  instead  of 
buying  actual  grain,  paid  the  money  to  the  defendants,  A, 
R.  Roberts  Commission  Company,  and  the  other  defend- 
ants, in  the  course  of  illegal  and  gambling  transactions 
and  speculating  on  margins.  He  alleges  that  he  was  en- 
tirely innocent  and  ignorant  of  these  transactions,  and 
that  defendant  Roberts,  having  received  the  money  il- 
legally, must  pay  it  back. 

The  defense,  in  substance,  is  that  the  partnership  was 
formed  for  the  purpose  of  dealing  on  the  board  of  trade  in 
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futures  upon  margins;  that  the  plaintiff  had  full  knowl- 
edge of  all  transactions;  that  the  money  was  paid  with  full 
knowledge  and  approval  of  plaintiff;  and  he  is  estopped 
to  maintain  this  action. 

At  the  close  of  the  testimony  on  behalf  of  plaintiff,  each 
of  the  defendants  made  a  separate  motion  that  the  court 
direct  a  verdict  in  his  favor  upon  the  ground,  among 
others,  that  the  transaction  was  a  gambling  transaction, 
and  that  the  plaintiff  was  particeps  criminis.  These  mo- 
tions w^ere  sustained,  and  from  a  judgment  dismissing  the 
case,  plaintiff  appeals. 

In  the  brief  of  defendants  it  is  said :  "We  will  assume 
that  Hall  lost  money  in  his  grain  transactions,  and  that 
such  were  gambling  transactions."  Counsel  for  plaintiff 
in  the  reply  brief  says :  "In  our  brief  we  argued  that  plain- 
tiff's money  was  lost  in  gambling,  and  now  having  the  ad- 
mission of  counsel  that  the  money  was  so  lost  we  are  one 
step  nearer  the  actual  facts  in  the  case."  And  further: 
"The  only  question  in  the  case  now  is  whether  the  plain- 
tiff participated  in  this  gambling  or  acquiesced  in  it  if  he 
knew^  about  it."  We  also  quote  from  plaintiff's  brief: 
"Whether  the  parties  honestly  intended  to  deal  in  grain  or 
use  the  contract  as  a  cover  for  bidding  on  the  rise  and  fall 
of  its  price  on  the  market  is  a  question  of  fact  to  be  deter- 
mined by  what  the  parties  did  in  pursuance  with  the  con- 
tract and  other  competent  evidence." 

It  must  be  conceded  that,  for  the  purpose  of  the  motion, 
the  testimony  of  plaintiff  must  be  taken  as  true.  His  testi- 
mony in  chief  supports  in  the  main  the  allegations  of  his 
petition,  but  his  cross-examination  discloses  that  he  ap- 
pears to  be  possessed  of  a  "double  personality,"  and  we 
must  consider  his  whole  evidence  and  view^  it  in  the  light 
of  common  experience.  In  chief  he  testifies  that  Davis  had 
been  operating  the  elevator  at  Alvo  for  one  Elliott  Lowe; 
that  he  first  met  defendant  A.  R.  Roberts  when  Davis  and 
he  w^nt  to  his  office  in  the  Terminal  building  in  Lincoln 
early  in  1916;  that  they  had  practically  formed  the  part- 
nership before  they  w^ent  to  Roberts'  office. 
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He  also  testified  in  answer  to  questions,  in  substance :  I 
did  not  know  that  any  one  coula  deal  in  margins  in  Rob- 
ert's office;  I  did  not  understand  what  dealing  in  nia-^- 
gins  was,  or  that  Roberts  was  a  member  of  the  board  of 
trade  in  Chicago,  or  that  Roberts  was  engaged  in  anything 
else  than  handling  actual  grain.  Between  June,  1916,  and 
else  than  handling  actual  grain.  Between  June,  1916,  and 
the  latter  part  of  April,  1917,  I  furnished  the  partnership 
about  |27,000.  I  never  bought  or  sold  any  grain  myself 
during  that  time.  Davis  did  all  the  business  and  issued  all 
the  checks.  During  all  this  time  I  did  not  know  how  Davis 
was  using  the  money.  I  did  not  know  that  any  of  the  mon- 
ey was  used  to  buy  grain  in  Chicago.  I  had  no  grain 
delivered  and  never  had  any  money  back.  After  the  busi- 
ness was  concluded  Davis  handed  me  the  checks,  drafts 
and  other  papers  which  are  in  evidence.  I  did  not  know 
that  there  was  an  account  of  Hall  &  Davis  in  the  office  of 
Roberts.  During  the  whole  time  I  believed  that  Davis  was 
actually  buying  and  selling  actual  grain.  I  did  not  know 
that  Davis  was  dealing  in  margins. 

Upon  cross-examination,  however,  he  testified,  in  sub- 
stance, as  follows :  When  I  bought  grain  at  Alvo  for  my 
cattle  it  was  a  cash  transaction  and  I  usually  paid  the 
whole  price  within  a  short  time.  I  never  bought  grain 
from  the  elevators  and  paid  down  three  cents  a  bushel.  I 
had  no  place  to  store  grain  except  what  was  ordinary  on  a 
farm,  and  had  no  interest  in  an  elevator  at  that  time. 

In  June,  1916,  when  I  was  in  Roberts'  office  in  Lincoln, 
the  chairs  in  the  room  were  arranged  about  like  jury 
chairs,  arranged  in  a  body  and  close  together.  There  was 
a  blackboard  on  the  wall.  I  saw  the  words  "corn,"  "wheat," 
and  "oats,"  on  the  blackboard.  Andy  was  putting  figures 
down.  I  read  them  because  I  was  interested  in  the  mar- 
ket. There  were  men  in  the  room.  I  do  not  remember  of 
seeing  the  names  of  any  months  on  the  blackboard,  but 
would  not  say  they  were  not  there.  I  understood  this 
represented  the  price  of  grain,  but  did  not  know  really,  did 
not  remember,  if  it  said  Chicago,  St.  Louis,  or  Kansas  City. 
I  did  not  understand  about  the  board,  was  looking  at  it  to 
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try  and  understand  it.  I  saw  the  figures,  but  did  not  read 
them.  I  might  have  seen  that  the  figure  was  a  six,  and 
some  other  figures  that  were  under  the  column  headed 
"wheat,"  and  others  under  the  columns  headed  *^corn," 
"oats,"  "rye,"  etc.  I  do  not  recall  having  seen  "wheat," 
"oats,"  and  "corn"  on  the  board.  I  do  not  remember  of 
sitting  with  any  one.  Davis  was  in  the  room.  Andy  was 
the  man  that  looked  after  the  board.  I  met  him  that  day 
for  the  first  time.  (A  check  for  fl50  given  by  Hall  & 
Davis  is  among  the  exhibits. )  I  did  not  buy  5,000  bushels 
of  wheat  that  day.  The  check  of  f  150  was  given  by  Davis 
that  day.  I  knew  before  we  got  out  of  town  that  I  had 
done  some  business  before  we  left.  "Q.  You  knew  that 
you  had  bought  or  sold  5,000  bushels  of  wheat,  didn't  you? 
A.  I  knew,  I  don't  just  remember  about  the  number  of 
bushels.  *  "  *  *  Q.  You  did  know,  however,  that  you 
had  done  something  about  some  wheat,  didn't  you?  A. 
Yes,  sir.  I  knew  ♦  ♦  ♦  that  $150  would  not  buy 
5,000  bushels  of  wheat."  Wheat  was  worth  about  fl  a 
bushel.  I  did  not  suppose  I  had  150  bushels.  I  thought 
Davis  had  purchased  5,000  bushels  of  wheat  and  he  had 
paid  for  it  with  this  check. 

"Q.  Where  did  you  think  that  5,000  bushels  of  wheat 
was  when  you  bought  it ;  after  you  bought  it,  where  did  you 
think  it  was  located?  A.  I  did  no  thinking  about  it. 
Q.  You  did  not  know  whether  it  was  in  the  moon  or  in 
the  sun?  A.  No,  sir.  Q.  Or  in  Chicago,  or  in  the  Alvo 
elevator?  A.  No,  sir;  I  did  not.  *  *  *  Q.  You 
knew  then  and  you  know  now  you  did  not  have  any  place 
to  put  it,  didn't  you,  if  they  delivered  it  to  you?  A. 
Yes,  sir.  *  *  *  Q,  And  you  did  not  ask  them  where 
this  wheat  was,  did  you?  A.  No,  sir.  *  *  *  Q.  And 
so  far  as  you  know  there  never  was  any  such  wheat,  was 
there,  as  far  as  you  know?  A.  As  far  as  I  know.  ♦  ♦  ♦ 
Q.  And  you  intended  that  money  to  be  checked  out  by 
Davis  in  the  name  of  Hall  &  Davis  to  buy  wheat  as  you 
have  described  in  the  manner  we  have  gone  over,  this  morn- 
ing, is  that  right?     A.    Yes,  sir.     *     *    *    Q.    In  the 
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manner  in  which  he  drew  the  first  cheek?  A.  Yes,  sir. 
*  *  *  Q.  And  you  borrowed •  money  when  they  would 
tell  you  they  needed  some  more  up  here  to  protect  these 
trades,  didn't  you?  A.  Yes,  sir.  *  *  *  Q.  And  Davis 
kept  telling  you  that  they  wanted  more  money  to  pro- 
tect thesQ  wheat  deals,  didn't  he;  and  then  you  would 
go,  if  you  didn't  have  it,  and  get  it  from  the  bank?  A. 
Yes,  sir.  Q.  And  then  put  it  in  the  bank  account  in 
the  Farmers  &  Merchants  Bank,  and  Davis  would  check  it 
out?  A.  Yes,  sir.  *  *  *  Q.  And  you  checked  it  out 
or  ordered  him  to  check  it  out  in  order  to  api)ly  on  those 
wheat  deals,  didn't  you?  A.  Yes,  sir.  *  *  *  Q.  Then 
you  put  up  money  whether  you  sold  wheat  or  whether 
you  bought  wheat,  didn't  you?  A.  Yes,  sir.  Q.  It  was 
common  knowledge  for  years  and  years  on  your  part, 
wasn't  it,  that  there  was  a  board  of  trade  in  Chicago,  to 
trade  in  wheat  and  corn  and  oats?  A.  Yes,  sir;  that 
was  common  knowledge.  Q.  You  knew  that?  A.  Yes, 
sir.  Q.  You  had  heard  the  word  ^futures'  spoken  of,  too, 
hadn't  you?  A.  I  have  heard  of  ^futures.'  Q.  Yes,  with 
reference  to  grain?  A.  Yes,  sir.  Q.  And  you  had  heard 
^margins'  spoken  of,  hadn't  you?    A.  Yes,  sir." 

He  also  testified  that  before  he  dealt  with  R6berts  he  had 
dealt  with  Elliott  Lowe;  that  Lowe  had  a  board  upon  the 
wall  and  he  sat  and  watched  this  board.  It  had  "wheat," 
"oats,"  "corn,"  etc.,  on  it,  and  a  man  put  figures  under- 
neath. He  had  one  trade  with  Elliott  Lowe ;  bought  5,000 
bushels  of  corn  from  him  and  received  a  confirmation  no- 
tice similar  to  those  they  got  from  Roberts ;  did  not  pay  the 
market  price  it  might  have  been  three  cents  a  bushel — 
never  paid  any  more  than  that  for  corn — could  not  say 
whether  he  won  or  lost.  He  paid  Davis  money  so  he 
(Davis)  could  make  other  deals.  "Q.  Well,  how  much 
did  you  lose  in  your  deals  with  Elliott  Lowe?  A.  I 
should  judge  somewhere  around  |300."  He  also  testified 
that  he  would  sit  with  Davis  about  twice  a  week  and  hear 
him  talk  over  the  telephone  to  the  Roberts  Commission 
Company.   Speaking  of  his  final  transaction  with  Roberts, 
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in  which  he  gave  a  promissorj^  note  in  settlement :"  Q.  And 
you  wanted  to  settle  for  the  difference  according  to  the 
prices  which  then  were  and  quit?  A.  I. wanted  to  settle 
that  difference  up.  Q.  The  difference  between  you  ac- 
cording to  the  prices  and  then  quit?  A.  Whatever  dif- 
ference there  was.  Q.  You  wanted  to  settle  up  the  dif- 
ference? A.  Yes,  sir.  Q.  You  didn't  want  and  didn^t 
ask  that  the  wheat  change  hands,  did  you?  A.  No,  sir.'' 
The  conclusion  we  draw  from  all  the  testimony  is  that 
plaintiff  was  not  so  childlike  and  unsophisticated  as  he  al- 
leges. It  is  clear  that  the  sole  business  in  which  the  firm 
of  Hall  &  Davis  embarked  was  not  the  bona  fide  buying  and 
selling  of  actual  grain.  They  did  not  expect  to  receive  or 
deliver  a  single  bushel,  and  had  no  facilities  for  its  storage. 
The  transaction  was  purely  speculative.  Plaintiff  was 
particeps  criminis  with  defendant  in  a  gambling  transac- 
tion. The  case  is  within  the  rule  of  Rogers  &  Bro.  v.  Mar- 
riott, 59  Neb.  759,  Farmers  Cooperative  Shipping  As^n 
t?.  Adams  Grain  Co,,  84  Neb.  752,  Ives  v.  Boyce,  85  Neb. 
324,  Boon  v.  Gooch,  95  Neb.  678,  and  Sunderland  &  Saund- 
ers V.  Hihbard,  97  Neb.  21,  and  the  motion  was  properly 
sustained. 

Affirmed. 


Chester  Force  v.  State  of  Nebraska. 

Filed  October  4,  1920.     No.  21529. 

1.  Bape:  Cobbobobative  Evidence.  "In  a  prosecution  for  the  crime 
commonly  caUed  statutory  rape,  where  the  prosecuting  witness 
testifies  positively  to  the  facts  constituting  the  crime,  and  the  de- 
fendant as  positively  and  explicitly  denies  her  statements,  her 
testimony  must  be  corroborated  by  facts  and  circumstances  estab- 
lished by  other  competent  evidence  in  order  to  sustatn  a  convic- 
tion."   Mott  V,  State,  83  Neb.  226. 

2.  Evidence  examined,  and  held  not  sufficient  to  sustain  the  verdict. 

Error  to  the  district  court  for  Douglas  county :  Charles 
A,  Goss^  Judge.  Reversed, 
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John  M.  Berger  and  Albert  8,  Ritchie^  for  plaintiflf  in 
error. 

Clarence  A.  Davis,  Attorney  General,  and  G.  L.  Dort, 
contra. 

Aldrich^  J. 

This  is  a  prosecution  for  statutory  rape  upon  one  Grace 
Knepper,  in  Douglas  county,  Nebraska,  in  January,  1920. 
The  prosecutrix  at  the  time  of  the  alleged  commission  of 
the  crime  was  13  years  of  age.  The  record  discloses  that 
the  prosecutrix  remained  over  night  on  two  successive 
nights  at  the  home  of  defendant  and  his  wife,  where  the 
alleged  crime  took  place.  There  was  but  one  bed  in  the 
room^  and  it  was  a  very  small  room. 

The  defendant  gave  the  prosecutrix  a  dress,  for  which  he 
paid  the  sum  of  $1.  Prosecutrix  testified  that  defendant 
gave  her  the  dress  in  consideration  of  the  alleged  sexuial 
intercourse,  but  defendant  and  his  wife  both  stoutly  deny 
this.  The  defendant  was  a  married  man  50  years  of  age, 
and  his  wife  21  years  old.  The  defendant  and  his  wife  oc- 
cupied the  same  room  in  the  house  w^here  the  crime  is  al- 
leged to  have  taken  place.  They  occupied  the  same  bed 
when  the  prosecutrix  visited  them  at  their  one  room  apart- 
ment. The  prosecutrix  claims  that  after  she  got  into  bed 
wdth  defendant  the  wife  of  defendant  slept  on  the  floor. 
There  is  testimony  to  the  effect  that  it  w-as  a  bitter  cold 
night.  Defendant  assaulted  her  and  had  sexual  inter- 
course with  her  at  12  o'clock  p.  m.  and  again  the  follow- 
ing morning  at  5  o'clock  a.  m.,  according  to  the  Knepper 
girl's  story.  The  prosecutrix  also  testified  that  defendant 
had  sexual  intercourse  with  her  in  June,  1919,  and  that  she 
expected  to  have  intercourse  with  him  in  January,  when 
she  went  there  to  stay  all  night. 

Then,  the  issue  at  the  outset  is:  Was  she  suflBciently 
corroborated  in  her  evidence  as  to  the  alleged  act  of  sexual 
intercourse?  It  is  the  settled  law  of  this  state  that  in  a 
prosecution  commonly  called  statutory  rape,  where  the 
prosecuting  witness  testifies  positively  to  the  facts  con- 
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stituting  the  crime,  and  the  defendant  as  positively  and 
explicitly  denies  her  statora.Mits,  her  testimony  must  be 
corrobor'\ted  by  facts  and  circumstances  established  by 
other  competent  evidence  in  order  to  sustain  a  conviction. 
Mott  V.  State,  83  Neb.  226;  Klawitter  v.  State,  76  Neb. 
49;  Mathews  v.  State,  19  Neb.  330;  Oleson  v.  State,  11 
Neb.  276. 

Alleged  circumstances  claimed  to  corroborate  her  testi- 
money  are :  She  had  been  there  before ;  undressed  and  slept 
in  the  same  room;  expected  to  have  intercourse  with  de- 
fendant on  that  occasion;  defendant  introduced  evidence 
tending  to  show  that  Grace  Knepper  was  previously  un- 
chaste; defendant  bought  her  a  dress;  had  a  bottle  of 
Jamaica  ginger  and  had  a  drink ;  had  previously  had  inter- 
course with  defendant.  Now,  these  are  essentially  all  of 
the  facts  alleged  as  corroborating  the  evidence  of  Grace 
Knepper.  Is  the  evidence  suflScient  to  justify  a  conviction? 
We  think  not. 

As  to  the  first  proposition  in  corroboration,  we  are  met 
with  the  testimony  of  Dr.  Marcia  L.  Young.  She  testified 
that  intercourse  had  been  recent,  within  a  few  days,  and 
takes  as  evidence  of  sexual  intercourse  with  defendant  the 
congestion  of  the  perineum,  the  ruptured  hymen  and  the 
presence  of  a  whitish  discharge  on  the  parts  that  looked  to 
her  like  semen.  This  statement  on  the  part  of  witness  is 
unreliable  and  unsatisfactory.  In  the  first  place,  there  is 
evidence  in  the  record  given  by  Dr.  E.  R.  Porter,  who  has 
practiced  medicine  in  Omaha  for  20  years,  that  mere  con- 
gestion of  the  perineum  does  not  always  mean  sexual  in- 
tercourse, and  that  the  breaking  of  the  hymen  is  practically 
the  only  thing  that  one  could  tell  by.  It  is  in  evidence 
that  the  prosecuting  witness  had  sexual  intercourse  on 
other  occasions  than  the  one  complained*  of.  If  it  is  true, 
as  the  record  tends  to  show,  that  she  had  had  intercourse 
before,  then  it  follows  that  the  hymen  was  not  ruptured 
on  the  occasion  of  the  act  complained  of.  What  Dr. 
Young  testifies  as  having  the  appearance  of  semen  is  un- 
reliable and  purely  a  guess;    it  having  been  shown  that 
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semen  after  two  or  three  hours  would  dry  up  and  could 
only  be  identified  by  a  microscopical  examination.  Dr 
Young  made  no  such  examination  of  the  discharge,  and^ 
none  was  ever  made. 

What  Grace  Kneppe'r  said  to  Mr.  Carver,  the  truant  of- 
ficer, has  little  or  no  weight  as  corroboration.  Mr.  Carver 
testified  that  she  made  complaint  to  him,  but,  after  all,  it  • 
is  really  only  what  she  herself  said.  On  other  occasions 
she  claimed  that  defendant  had  sexual  intercourse  with 
her.  Defendant,  as  we  have  said  before,  denies  this,  and  it 
is  simply  her  statement  after  all. 

The  claims  that  she  had  previously  had  intercourse  with 
defendant  are  as  positively  denied  by  defendant  as  she  al- 
leged them.  Then,  on  principle,  this  case  comes  clearly 
under  the  rule  laid  down  in  Mott  v,  State,  supra, :  "In  a 
prosecution  for  the  crime  commonly  called  statutory  rape, 
where  the  prosecuting  witness  testifies  positively  to  the 
facts  constituting  the  crime,  and  the  defendant  as  positive- 
ly and  explicitly  denies  her  statements,  her  testimony  must 
be  corroborated  by  facts  and  circumstances  established  by 
other  competent  evidence  in  order  to  sustain  a  conviction.'' 
This  matter  of  corroboration  is  the  law  in  this  state,  and  it 
is  our  duty  to  follow  it. 

Thus  we  are  led  to  say  in  conclusion  on  this  phase  of  the 
decision  that  the  prosecution  fails  to  sufficiently  corrobo- 
rate the  testimony  of  Grace  Knepper,  the  prosecutrix. 

It  will  be  noted  that  Gladys  Force,  the  wife  of  defend- 
ant, was  also  prosecuted  for  aiding  and  assisting  her  hus- 
band in  the  alleged  commission  of  the  act  complained  of. 
Now,  the  same  evidence  as  to  her  guilt  on  this  charge  was 
submitted  to  the  same  jury,  and  the  jury  after  hearing  it 
found  her  not  guilty.  Then  it  follows  that  if  she  did  not 
aid  and  abet  the  defendant  in  his  alleged  act  of  sexual  in- 
tercourse, as  the  Knepper  girl  said  she  did,  the  defendant 
should  at  least  be  granted  a  new  trial,  because  if  it  is  in- 
sufficient as  to  her  it  is  insufficient  as  to  defendant. 

We  might  have  discussed  and  analyzed  the  instructions, 
but  have  refrained  from  so  doing  because  the  lack  of  cor- 
roboration is  so  obvious  that  the  defendant  must  be  grant- 
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ed  a  new  trial  on  this  question  alone.  It  would  be  unjust 
and  wholly  unsafe  to  society  to  take  the  unsupported  evi- 
dence of  a  mere  child  devoid  of  modesty  and  moral  prin- 
ciple, and  apparently  ever  ready  to  tell  an  untruth.  It  is 
hazardous  and  dangerous  to  encourage  it  by  belief  in  a  case 
like  this.  , 

TJie  alleged  facts  testified  to  by  the  prosecuting  witness 
are  so  improbable  and  unnatural  that  they  are  well-nigh 
unworthy  of  belief,  and  especially  when  you  take  into  con- 
sideration her  boldness  and  immodesty  and  lack  of  shame 
and  humiliation  in  the  position  in  which  she  was  placed 
by  this  complaint.  The  fact  that  a  married  woman  is  liv- 
ing with  her  husband  occupying  the  position  of  husband 
and  wife  has  some  weight.  Both  the  defendant  and  his 
wife  stoutly  and  explicitly  deny  that  this  prosecutrix  ever 
slept  with  defendant.  It  seems  strange  for  a  jury  to  be- 
lieve for  one  purpose  that  Mrs.  Force  told  the  truth  and 
on  the  same  evidence  in  the  next  breath  find  the  defendant 
guilty. 

Thus  it  appears  from  all  the  evidence  submitted  in  the 
record  that  the  defendant  is  entitled  to  a  new  trial.  The 
case  is  reversed  and  remanded  and  new  trial  ordered. 

Reversed. 

RosE^  J.,  dissenting. 

I  adhere  to  the  opinion  expressed  in  my  dissent  in  Gam- 
mel  V.  State,  101  Neb.  540,  that  corroboration  of  prosecu- 
trix is  unnecessary  in  proving  rape.  Evidence  showing 
defendant's  guilt  beyond  a  reasonable  doubt  is  all  the 
proof  required  by  law.  There  is  nothing  in  the  Constitu- 
tion, the  statutes  or  the  common  law  adopted  by  the  legis- 
lature to  make  corroboration  essential  to  a  conviction. 
The  announcement  of  the  rule  in  the  first  instance  bv  this 
court  in  the  absence  of  statute  was  an  error  amounting  to 
an  exercise  of  judicial  power  which  did  not  come  from  any 
legitimate  source.  The  unauthorized  rule  requiring  cor- 
roboration should  be  abandoned. 
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Miles  Mucha^  appellant^  v.  Morris  &  Company, 

appellee. 

Filed  Octobeb  4,  1920.    No.  21391. 

Master  and  Servant:  Awabd  of  Compensation:  Appeal:  Notice: 
Waives.  The  notice  required  to  be  filed  with  the  compensation 
commissioner  within  seven  days  after  an  award  (Laws  1917,  ch. 
85,  sec.  29,  subd.p)  is  intended  to  give  information  of  the  appeal 
to  the  opposing  party,  and  may  be  waived  by  him,  where  the 
petition  for  review  is  filed  in  the  district  court  within  the  time  re- 
quired by  law. 

Appeal  from  the  district  court  for  Douglas  county: 
George  A.  Day^  Judge.  Reversed. 

Anson  H.  Bigelow^  for  appellant. 

James  C.  Kinsler,  contra. 

Flansburg,  J. 

Action  under  the  workmen's  compensation  law.  Plain- 
tiflf,  who  had  sustained  personal  injuries,  was  given  an 
award  of  compensation  by  the  compensation  commissioner 
on  December  6,  1918.  On  December  16,  1918,  he  filed  a 
petition  in  the  district  court  to  review  the  award.  The 
district  court  dismissed  the  petition  on  the  ground  that 
plaintiff  had  not  filed  notice  of  intention  to  appeal,  as  re- 
quired by  subdivision  g^  sec.  29,  ch.  85,  Laws  1917,  which 
reads :  "Every  order  and  award  of  the  compensation  com- 
missioner shall  be  bindiag  upon  each  party  at  interest  un- 
less notice  of  intention  to  appeal  to  the  district  court  has 
been  filed  with  the  compensation  commissioner  within 
seven  days  following  the  date  of  rendition  of  the  order  or 
award:  Provided,  that  the  order  and  award  shall  be  bind- 
ing and  final,  notwithstanding  notice  of  intention  to  ap- 
peal has  been  filed  within  the  time  limit,  until  tlie  appeal 
has  been  perfected  and  service  had  upon  the  opposite  party 
or  parties." 

Plaintiff  contends  that  the  filing  of  notice  was  waived 
by  defendant's  attorney,  both  orally  within  the  seven-day 
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period  and  by  a  written  voluntary  appearance  of  the  de- 
fendant filed  in  the  district  court  on  December  19,  1918, 
reciting  that  "defendant  hereby  waives  summons  and  vol- 
untarily agrees  to  appear  in  the  above-entitled  action.'^ 
Whether  or  not  there  was  any  conversation  whatsoever 
during  the  seven-day  period  purporting  to  be  a  waiver  of 
notice  is  directly  disputed  in  the  testimony.  That  was  a 
question  of  fact  for  the  trial  court  and  will  therefore  not 
be  further  considered  here.  The  only  question  now  pre- 
sented is  whether  or  not  the  written  voluntary  appearance 
filed  in  the  district  court  was  a  waiver  of  the  filing  of  no- 
tice with  the  compensation  commissioner. 

The  statute  of  1917  did  not  limit  the  period  for  the  filing 
of  the  petition  for  review  in  the  district  court  to  seven 
days,  as  it  does  now.  Laws  1919,  ch.  91,  see.  5.  It  is  not 
urged  that  the  petition  on  appeal  was  filed  out  of  time. 
The  appeal  was  in  every  particular,  except  the  filing  of  the 
notice  with  the  compensation  commissioner,  completed 
within  the  time  required  by  law.  The  case  of  Jefferson 
Hotel  Co.  V.  Young y  121  N.  E.  (Ind.  App.)  94,  differs  in 
that  regard  from  the  one  before  us. 

The  provision  for  the  filing  of  notice  with  the  compensa- 
tion commissioner  was  for  the  purpose  of  giving  the  ad- 
verse party  knowledge  of  the  appeal.  Upon  the  filing  of 
such  notice,  no  further  duty  devolved  upon  the  compensa- 
tion commissioner.  The  filing  of  such  notice  did  not  affect 
the  award;  on  the  other  hand,  the  award  continues  to  be 
binding  until  the  appeal  is  perfected  and  service  had.  It 
is  apparent  that  such  notice  is  for  the  benefit  of  the  op- 
posing party,  and  in  such  cases  it  is  generally  held  that  the 
party  for  whose  benefit  the  provision  is  made  may  waive 
the  giving  of  the  formal  notice,  and  that  this  may  be  done 
by  a  voluntary  appearance  in  the  court  where  the  appeal 
is  lodged.  3  C.  J.  p.  1240,  sec.  1343,  p.  1241,  sec.  1345. 
That  rule  is  in  line  with  the  holdings  of  our  court.  Shold 
V,  Van  Treeck,  82  Neb.  99 ;  McDonald  v.  Penniston,  1  Neb. 
324;  Haylen  v.  Missouri  P.  R.  Co.,  28  Neb.  660;  State  v. 
Shrader,  73  Neb.  618. 


182  NEBRASKA  REPORTS.  [Vol.  105 

Griswold  v.  Robinson. 

It  is  our  opinion  that  the  district  court  had  jurisdiction 
of  the  subject  of  the  action,  given  by  statute  by  the  timely 
filing  of  the  petition  for  review,  and  that  the  voluntary  ap- 
pearance filed  in  the  cas^  conferred  upon  the  court  juris- 
diction of  the  person  of  the  defendant. 

The  judgment  of  the  lower  court  is  reversed  and  the 
cause  remanded  for  further  proceedings. 

Reversed. 

Day^  J.,  not  sitting. 


Alfred  J.  Griswold^  appellant,  v.  Effie  Robinson  et  al., 

APPELLEES. 
Filed  November  10,  1920.    No.  20957. 

Appeal:  Failure  to  File  Answer.  Where  an  action  is  tried  upon  the 
theory  that  an  answer  and  reply  have  been  filed,  the  failure  to 
file  the  answer  is  not  alone  ground  for  reversal. 

Appeal  from  the  district  court  for  Lancaster  county: 
Leonard  A.  Flansburg^  Judge.  Affirmed  as  modified. 

0,  B.  Clark,  for  appellant. 

W,  T,  StevenSy  contra,    * 

Letton^  J. 

The  purpose  of  this  action  is  to  obtain  an  injunction 
restraining  defendants  from  trespassing  upon  c^ertain 
property  leased  to  the  plaintiff  by  defendant,  Effie  Robin- 
son, and  from  annoying  plaintiff  and  his  wife. 

The  facts  are  that  Mrs.  Robinson  leased  to  plaintiff  for 
one  year  a  house  and  tract  of  land  adjoining  the  residence 
in  which  Mrs.  Robinson  lived  with  her  family.  On  the 
leased  premises  were  situated  a  garage,  well,  and  toilet. 
After  plaintiff  had  taken  possession  of  the  premises  the 
defendants  insisted  that,  although  the  written  lease  made 
no  reservation  of  these  appurtenances,  they  were  in  fact  re- 
served under  an  oral  agreement  which  it  was  agreed  was  to 
be  inserted  in  the  lease  after  Mrs.  Robinson  recovered  from 
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an  attack  of  illness.  Defendants  continued  to  go  upon  the 
premises  and  use  the  appurtenances  contrary  to  the  ex- 
press wishes  of  the  plaintiff. 

The  district  court  found  for  defendants,  and  gave  them 
affirmative  relief  by  reforming  the  lease  and  enjoining  the 
plaintiff  from  interfering  with  their  access  to  and  use  of 
the  toilet  and  well.  It  is  contended  by  plaintiff  that  there 
was  no  justification  for  this  decree  since  no  answer  was 
ever  filed.  The  bill  of  exceptions  shows  that  the  case  was 
tried  as  if  an  answer  had' been  filed.  It  was  stipulated  by 
both  parties  "that  the  cause  shall  be  tried  and  the  plead- 
ings made  up  as  if  the  plaintiff  had  filed  a  reply  to  the  de- 
fendant's answer,  denying  each  and  every  allegation  of 
new  matter  contained  in  said  answer."  It  is  not  shown 
that  the  decree  does  not  respond  to  the  issues. 

The  evidence  supports  the  decree  as  to  the  use  of  the 
well  and  toilet,  and  it  is  so  far  affirmed.  It  is  shown  that 
one  of  defendants  pleaded  guilty  to  disturbing  the  peace 
and  threatening  to  injure  plaintiff.  This,  with  other  evi- 
dence, convinces  us  that  the  plaintiff  was  entitled  to  an  in- 
junction restraining  defendants  from  interfering  with  his 
quiet  enjoyment  of  the  garage,  and  from  being  annoyed  and 
disturbed  by  the  rude  and  boisterous  language  and  conduct 
of  the  male  defendants.  So  far  the  decree  is  reversed  and 
such  an  injunction  allowed  to  plaintiff. 

The  decree  of  the  district  court  is  modified  accordingly, 
and  it  is  adjudged  that  each  party  pay  one  half  the  costs 
in  both  courts. 

Affirmed  as  modified. 

Aldbich  and  Flansbueg^  JJ.,  not  sitting. 
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Daisy  M.  Stevens,  appellee,  v.  Peter  P.  Luther  et  al., 

APPELLANTS. 
Filed  Novibhbeb  10,  1920.    No.  21051. 

1.  Negligence:  Automobiles:  Husband's  Negliqence  not  Imputable 
TO  Wife.  Negligence  on  the  part  of  a  husband  in  driving  an  auto- 
mobile cannot  be  imputed  to  his  wife,  who  is  riding  with  him, 
unless  the  parties  are  engaged  in  an  enterprise  giving  the  wife 

.'the  power  and  duty  to  direct  or  to  assist  in  the  operation  and 
management  of  the  car. 

2.  lAaster  and  Servant:  Injury  to  Third  Party:  Liability  of  Master. 
The  owner  of  an  automobile  kept  for  family  purposes  is  liable  for 
injuries  inflicted  upon  a  stranger  as  a  result  of  the  negligent 
driving  of  one  of  his  children,  where  the  car  is  occupied  by 
members  of  the  family  and  is  being  used  for  one  of  the  purposes 
for  which  it  is  kept. 

3.  Negligence:  Automobiles:  Unlawful  Driving.  If  a  driver  of  a 
motor  vehicle  runs  fl  at  a  rate  of  speed  "forbidden  by  ordinances 
enacted  for  the  safety  of  the  general  public,  and  injuries  result, 
these  facts  afford  reasonable  grounds  for  inferring  negligence  prej- 
udicial to  the  rights  of  those  in  whose  interests  and  for  whose 
protection  such  municipal  regulations  were  adopted."  Omaha 
Street  R,  Co.  v,  Duvall  40  Neb.  29,  35. 

4.  Cases  Distinguished.  Case  distinguished  from  those  mentioned  in 
the  opinion,  where  the  violation  of  a  positive  and  aflirmative  duty 
enjoined  upon  one  for  the  protection  of  others  to  whom  he  owes 
a  duty  is  the  negligence  alleged,  such  as  statutes  requiring  safety 
devices  upon  machinery,  fire  escapes,  fencing  of  railroads,  etc. 

5.  Trial:  iNSTRUcrioNS.  Evidence  and  instructions  examined,  and 
held  that  no  error  prejudicial  to  defendant  occurred  at  the  trial. 

6.  Case  Disapproved.  In  so  far  as  the  opinion  and  syllabus^ in  toalk- 
er  V,  Klopp,  99  Neb.  794,  are  not  in  harmony  with  the  views  ex- 
pressed in  this  opinion  they  are  disapproved. 

Appeal  from  the  district  court  for  Lancaster  county: 
Leonard  A.  Flansburg^  Judge.  Afftrmed. 

T,  J.  Doyle,  for  appellants. 

Q.  A.  Adams  and  Max  V.  Beghtol,  contra. 
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Letton,  J.  \ 

Defendants  appeal  from  a  judgment  for  |1,950  recov- 
ered for  personal  injuries  received  by  plaintiff  in  an  auto- 
mobile collision. 

Plaintiff's  husband  was  driving  west  on  L  street  in  the 
city  of  Lincoln  with  his  wife  and  infant  child,  when  his 
Fot'd  automobile  was  struck  by  a  seven-passenger  Over- 
land car  at  the  intersection  of  Eighteenth  and  L  streets. 
The  Ford  car  was  turned  completely  around  and  all  of  the 
spokes  were  torn  from  its  right  hind  wheel.  Plaintiff  was 
thrown  from  the  automobile  and  suffered  painful  and  per- 
manent injuries.  The  Overland  car  was  owned  by  defend- 
ant Peter  P.  Luther,  and  was  being  driven  by  his  daughter, 
defei^ant  Margaret  Luther. 

1.  Numerous  assignments  of  error  are  presented,  deal- 
ing mostly  with  the  instructions  given  or  with  instructions 
requested  by  defendants  and  refused.  One  of  the  questions 
raised  is  that  of  imputed  negligence.  On  this  issue  the 
court  instructed  the  jury :  "Negligence  on  the  part  of  the 
plaintiff's  husband,  from  the  mere  fact  alone  that  plain- 
tiff's husband  was  driving  the  car,  would  not  be  considered 
in  law  the  negligence  of  the  plaintiff  herself,  nor  affect  in 
any  degree  her  right,  if  any,  to  recover,  as  the  wife  is 
ordinarily  considered  a  passenger  in  the  car  driven  by  her 
husband,  and  not  chargeable  with  the  direction,  control, 
nor  manner  of  driving." 

This  court  has  held :  "Except  with  respect  to  the  rela- 
tionship of  partnership,  or  of  principal  and  agent,  or  of 
master  and  servant,  or  the  like,  the  .doctrine  of  imputed 
negligence  is  not  in  vogue  in  this  state."  Hajsek  v,  Chicago, 
B.  &  Q.  R.  Co.,  68  Neb.  539 ;  Craig  v.  Chicago,  St.  P.,  If.  c6 
0.  R.  Co.,  97  Neb.  586.  Negligence  on  the  part  of  a  hus- 
band in  driving  an  automobile,  therefore,  cannot  be  im- 
puted to  his  wife  who  is  riding  with  him,  unless  the  parties 
are  engaged  in  an  enterprise  giving  the  wife  the  power  and 
duty  to  direct  or  to  assist  in  the  operation  and  manage- 
ment of  the  car.  8  L.  R.  A.  n.  s.  656,  note  {Cotton  v.  Will^ 
mar  &  8.  F.  R.  Co.,  99  Minn.  366) ;  L.  R.  A.  1915 A,  764, 
note  (Ohristopherson  v.  Minneapolis,  St  P.  &  S.  S.  M.  R. 
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Co.,  28  N.  Dak.  128).  Plaintiff  had  no  such  power  in  the 
present  case.  The  car  belonged  to  the  husband,  and  the 
evidence  shows  that  he  alone  was  controlling  it ;  the  wife 
was  a  mere  passenger.  It  is  true  plaintiff  might  be  guilty 
of  negligence  on  her  own  part  which  would  bar  her  right 
to  recover,  but  this  phase  was  properly  covered  in  a  sub- 
sequent portion  of  the  instruction.  On  the  question  of  im- 
puted negligence,  we  find  no  error  with  respect  either  to 
the  instructions  given  or  the  instructions  refused. 

2.  Complaint  is  made  of  the  court's  instruction  No.  5, 
which  told  the  jury  that  defendant,  Margaret  Luther,  in 
this  case  was  the  agent  of  her  father,  and  the  father  was 
liable  for  any  actionable  negligence  on  her  part  in  driv- 
ing. The  father  was  not  present  at  the  time  of  the  acci- 
dent, but  the  car  was  being  driven  by  the  daughter,  with 
his  knowledge  and  consent,  to  convey  members  of  the 
family  to  church.  He  testified  that  the  automobile  was 
kept  for  the  pleasure  and  convenience  of  the  family;  that 
the  daughter  usually  drove  it ;  and  that  taking  the  family 
to  church  was  one  of  the  purposes  for  which  it  was  kept. 
The  question  presented  by  defendant  is  new  in  this  juris- 
diction. But  by  the  weight  of  authority,  in  the  jurisdic- 
tions where  the  question  has  been  determined,  the  owner 
of  an  automobile  kept  for  family  purposes  is  liable  for  in- 
juries inflicted  upon  a  stranger  as  a  result  of  the  negligent 
driving  of  one  of  his  children,  where  the  car  is  occupied  by 
members  of  the  family  and  is  being  used  for  one  of  the 
purposes  for  which  it  is  kept.  5  A.  L.  R.  226,  notes.  See, 
also,  41  L.  R.  A.  n.  s.  775,  notes  (Mi^eal  t:.  McKain,  33 
Okla.  449) ;  50  L.  R.  A.  n.  s.  59,  notes  {Birch  v.  Abercrom- 
hie,  74  Wash.  486)  ;  L.  R.  A.  1916F,  223,  note  (Orifftn 
V.  Russell,  144  Ga.  275) ;  Denison  v.  McNorton,  228  Fed. 
401.  Some  of  the  courts  have  drawn  a  distinction  between 
cases  where  the  car  is  being  used  by  one  of  the  children 
alone  and  where  it  is  occujjied  by  other  members  of  the 
family  as  well,  but  this  distinction  need  not  here  be  con- 
sidered. 

It  is  objected  that  the  court  erred  in  giving  instruction 
No.  7,  which  told  the  jury  that  a  person  violating  a  statute 
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fixing  a  rate  of  speed  for  automobiles  is  guilty  of  negli- 
gence as  a  matter  of  law.  Counsel  say :  "If  the  court  im- 
parts to  the  jury  the  statute  regulating  the  speed  of  auto- 
mobiles, it  should  then  say  to  the  jury :  *It  is  for  you  to 
determine  whether  or  not  the  excess  rate  of  speed,  if  you 
find  it  was  in  excess  of  that  fixed  by  statute,  contributed  to 
the  injury,  under  all  the  facts  and  circumstances  of  the 
case.'  "  In  the  instruction  given  the  jury  were  told  that  it 
was  for  them  "to  determine  the  degree  or  amount  of  such 
negligence  under  these  instructions,  in  view  of  all  the  facts 
and  circumstances,  and  other  acts  of  negligence,  if  any, 
proven  at  the  trial,  and  to  determine  whether  such  negli- 
gence w^as  the  proximate  cause  of,  or  contributed  to,  the 
accident."  This  seems  to  meet  the  criticism  made.  The 
evidence  justifies  the  conclusion  that  both  automobiles  were 
traveling  at  a  rate  of  speed  exceeding  that  fixed  by  the 
statute.  Each  driver  was  equally  guilty  of  a  violation  of 
its  terms;  and,  under  all  the  facts  and  circumstances 
proved  at  the  trial,  we  are  satisfied  that  defendant  suf- 
fered no  prejudicial  error  by  the  giving  of  the  instruc- 
tion. 

On  account  of  some  lack  of  harmony,  it  may  be  advisable 
in  this  connection  to  review  the  former  decisions  of  this 
court  with  respect  to  the  question  whether  the  violation  of 
a  statute  or  ordinance  enacted  for  the  safety  or  protection 
of  persons  or  property  constitutes  negligence  per  se,  or  is 
only  evidence  of  negligence,  iov  the  jury  to  consider  with 
all  the  other  evidence  in  the  case  on  that  issue.  The  rule 
that  the  violation  of  a  statute  requiring  signals  to  be  given 
by  railroad  trains  approaching  crossings  is  evidence  to  be 
considered  by  the  jury  in  ascertaining  whether  defendant 
was  guilty  of  negligence  is  first  laid  down  in  Nebraska  in 
Omaha,  N.  d  B.  H.  R.  Go.  v.  O'DonnelL  22  Neb.  475,  and 
Mth  respect  to  the  violation  of  a  city  ordinance  of  this 
nature  in  Union  P.  R,  Go,  t;.  Rassniussen,  25  Neb.  810.  The 
question  is  discussed  at  length  by  Irvine,  C,  in  Ghicago, 
B.  d  Q.  R.  Go.  V.  Metcalf,  44  Neb.  848,  beginning  at  p.  859. 
The  doctrine  is  reiterated  that  the  violation  of  a  statute 
requiring  a  bell  to  be  rung  or  whistle  to  be  sounded  by  a 
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locomotive  when  approaching  a  road  crossing  is  not  negli- 

^ gence  per  se,  but  only  evidence  of  negligence.^^Since  this 

decision  it  has  been  the  rule  with  few  exceptions  for  the 
district  courts  of  the  state  to  instruct  that  the  violation  of 
such  a  statute  or  ordinance  is  evidence  of  negligence,  whicli 
the  jury  is  entitled  to  consider  in  connection  with  all  other 
evidence  in  the  case.  Perhaps  in  a  few  opinions  since  that 
time,  where  the  precise  question  was  not  under  discussion 
or  involved,  it  has  been  loosely  said  that  the  violation  of 
such  a  statute  or  ordinance  wjis  negligence. 

It  has  been  argued  in  another  case  now  under  considera- 
tion {Dorrance  v.  Omaha  &  (7.  B.  Street  R.  Co.,  p.  196, 
post)  that  a  different  rule  applies  to  statutes  from  that 
relating  to  ordinances ;  but  the  same  rule  is  applied  to  the 
violation  of  a  statute  in  Omaha  Street  R,  Co.  v.  Duvall,  40 
Neb.  29;  Omaha  &  R.  Y,  R,  Co.  v.  Talhot,  48  Neb.  627; 
Missouri  P.  R,  Co.  v.  Geist,  49  Neb.  489 ;  Wallenburg  v. 
Missouri  P.  R.  Co.,  86  Neb.  642,  646 ;  and  to  the  violation 
of  an  ordinance  in  Riley  v.  Missouri  P.  R.  Co.,  69  Neb.  82, 
87;  Omaha  Street  R.  Co.  v.  Larson,  70  Neb.  591;  lAncoln 
Traction  Co.  v.  Heller,  72  Neb.  127;  Olson  v.  Nebraska 
Telephone  Co.,  87  Neb.  593 ;  Rule  v.  Claar  Transfer  &  Stor- 
age Co.,  102  Neb.  4. 

In  a  note  in  5  L.  R.  A.  n.  s.  226  {Shider  v.  St.  Louis 
Transit  Co.,  189  Mo.  107) ,  a  large  number  of  cases  are  cited 
upholding  tlie  doctrine  of  this  court.  The  supreme  courts 
of  the  United  States,  of  New  York,  Massachusetts,  Cali- 
fornia, Illinois,  Indiana,  Iowa,  Georgia,  Kansas,  Ken- 
tucky, Maryland,  Michigan,  Minnesota,  Missouri,  Montana, 
New  Hampshire,  Ohio,  Oregon,  Pennsylvania,  South  Caro- 
lina, Utah,  Wisconsin,  Virginia,  Washington,  also  the 
courts  of  Ontario  and  England,  take  the  view  that  the  vio- 
lation of  a  duty  prescribed  by  such  a  statute  or  ordinance 
is  evidence  proper  for  the  consideration  of  the  jury,  to  be 
considered  with  all  the  other  circumstances  in  the  case 
upon  the  question  of  the  defendant's  negligence. 

Mr.  Justice  Lamar  says  in  Grand  Trunk  R.  Co.  v.  Ives, 
144  U.  S.  408,  418:  "Indeed,  it  has  been  held  in 
many     cases     that     the    running    of     railroad     trains 
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within  the  limits  of  a  city  at  a  rate  of  speed 
greater  than  is  allowed  by  an  ordinance  of  such  city  is 
negligence  per  se,  Schlereth  v.  Missouri  P,  R.  Co.,  96  Mo. 
509;  Virginia  M.  R.  Co.  v.  White,  84  Va.  498.  But,  per- 
hapSy  the  better  and  more  generally  accepted  rule  is  that 
such  an  act  on  the  part  of  the  railroad  company  is  always 
to  be  considered  by  the  jury  as  at  least  a  circumstance 
from  which  negligence  may  be  inferred  in  determining 
whether  the  company  was  or  was  not  guilty  of  negligence" 
— citing  a  number  of  cases. 

There  are  decisions  wliich  at  first  reading  may  seem  to 
be  inconsistent  with  this  rule,  but  most  of  thehi  may  be 
distinguished  on  account  of  the  different  character  and 
purpose  of  the  statutes  involved.  Statutes  requiring  pro- 
tective devices  to  be  placed  upon  machinery,  upon  barbed- 
wire  fences,  scaflfolding  statutes,  railroad  fencing  statutes, 
fire  escape  statutes,  and  other  statutes  of  like  nature,  im- 
pose a  mandatory  and  affirmative  duty  upon  the  owners  of 
such  property,  and  even  in  states  where  the  violation  of 
speed  statutes  is  held  to  be  only  evidence  from  which  negli- 
gence may  be  inferred,  the  courts  generally  hold  that  a 
failure  to  perform  a  mandatory  duty  so  enjoined  is  negli- 
gence per  se,  and  if  any  person  to  whom  the  duty  is  owed, 
or  for  whose  protection  the  statute  is  enacted,  is  injured  in 
consequence  of  such  violation,  a  case  is  made. 

In  New  York  the  violation  of  a  statute  requiring  fire  es- 
capes is  held  to  be  negligence  for  which  one  injured  in  con- 
sequence of  the  failure  to  supply  the  required  appliances 
is  liable  in  damages.  The  cases  of  Strahl  v.  Miller,  97  Neb. 
820,  and  Hoopes  v.  Creighton,  100  Neb,  510,  considering  a 
statute  relating  to  fire  protection  by  hotel  keepers,  Van- 
derveer  v.  Moran,  79  Neb.  431,  a  statute  relating  to  guard- 
ing barbed-wire  fences,  McCarthy  v,  Ravenna,  99  Neb.  675, 
a  statute  requiring  machine  shafting  to  be  guarded,  Butera 
V.  Mardis  Co.,  99  Neb.  815,  a  statute  relating  to  hoists  and 
scaffolds,  are  cases  illustrating  the  latter  principle.  Other 
cases  stating  the  same  principle  are  cited  in  the  opinion  in 
the  case  last  mentioned. 
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Statutes  limiting  the  speed  of  vehicles  are  upon  a  diflfer- 
ent  footing.  There  is  a  general  duty  upon  drivers  of  street 
cars,  automobiles,  and  vehicles  generally,  to  use  due  care 
for  the  rights  of  others  when  driving  upon  streets  and  in 
crossing  intersections.  The  exercise  of  due  care  demands 
that  such  vehicle,  especially  at  crowded  intersections,  move 
at  a  moderate  rate  of  speed.  A  statute  or  an  ordinance 
which  seeks  to  prescribe  a  limit  of  speed  upon  streets  or 
intersections,  and  forbids  a  greater  speed,  may  make  an 
act  unlawful  and  subject  the  doer  to  punishment  where 
before  its  enactment  no  breach  of  law  existed ;  but  while 
in  some  instances  the  speed  of  a  vehicle  may  of  itself  con- 
stitute negligence,  in  other  instances,  although  the  act  may 
be  unlawful  in  the  sense  that  the  doer  is  liable  to  punish- 
ment, no  reasonable  mind  would  say  that  the  act  was  negli- 
gent of  itself.  Take,  for  example,  the  statute  under  con- 
sideration, which  provides  that  it  is  unlawful  to  operate  an 
automobile  at  intersections  of  streets  within  a  city  at  a 
speed  exceeding  6  miles  an  hour.  We  all  know  that  in  the 
great  majority  of  cities,  many  of  which  in  this  state  have 
less  than  3,000  inhabitants,  to  drive  across  the  intersec- 
tions of  streets  at  7,  8,  10,  or  12  miles  an  hour  is  entirely 
consistent  with  the  exercise  of  due  care,  and  therefore,  ex- 
cept under  special  circumstances,  it  is  not  negligence.  In 
fact,  circumstances  may  arise  where,  in  order  to  avoid  an 
accident,  it  would  be  negligence  not  to  exceed  the  statutory 
limit.  This  law  has  now  been  repealed  and  a  more  reason- 
able statute  enacted.    Laws  1919,  ch.  222,  sec.  28. 

At  the  time  of  the  decision  in  the  O'Donnell  case  auto- 
mobiles had  not  been  invented,  and  the  numerous  serious 
and  fatal  accidents  to  occur  from  reckless  driving  could 
not  be  foreseen.  If  the  court  were  now  establishing  a  rule 
for  the  first  time,  it  might  l>e  inclined  to  follow  the  other 
line  of  decisions,  but  that  which  has  been  the  law  of  the 
state,  and  accepted  as  such  by  the  people  and  the  courts  for 
over  30  years,  ought  not  to  be  set  aside  without  the  most 
convincing  reasons. 

The  case  of  Walker  v.  Klopp^  99  Neb.  794,  may  seem  to 
be,  and  hai  been  considered  by  district  judges  and  some 
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members  of  the  bar  to  be,  in  conflict  with  the  well-estab- 
lished rule.  The  case  was  properly  decided,  as  under  the 
facts  the  issue  was  one  for  a  jury  to  decide ;  but  we  think 
the  opinion  does  not  distinguish  between  the  cases  cited, 
one  of  which  was  a  street  railway  case  falling  within  the 
rule,  and  one  a  railroad  fencing  case  falling  under  the 
other  principle.  The  opinion  and  syllabus  are  confusing 
and  not  in  harmony  with  our  former  decisions,  and  in  so 
far  as  in  conflict  with  the  rule  of  Omaha  Street  R.  Co.  v, 
Diwally  40  Neb.  29,  cited  in  the  same  opinion,  the  case  is 
disapproved. 

The  remaining  assignments  of  error  need  not  be  consid- 
ered in  detail.  Most  of  them  are  disposed  of  by  the  views 
expressed  above.  The  question  of  comparative  negligence 
presented  is  covered  by  section  7892,  Rev.  St.  1913.  None 
of  the  complaints  made  as  to  the  admission  or  exclusion  of 
evidence  warrant  a  reversal.  The  instruction  requested 
by  defendants,  that  "the  regulation  by  law  of  speed  of 
motor  vehicles  is  primarily  made  for  the  protection  of 
pedestrians  and  vehicles,  other  than  motor  vehicles,  oc- 
cupying or  using  the  street,"  was  properly  refused. 

An  examination  of  all  the  questions  presented  fails  to  re- 
veal any  reversible  error  in  the  record,  and  the  judgment  is 

Affirmed.  "^ 

Flansbueg,  J.,  not  sitting.  — 


Ray  Blodgett,  appellee,  v.  Swanson  Brothers  bt  al., 

appellants. 

Piled  Novembeb  10,  1920.    No.  21119. 

Pleading:  Motion  to  Strike:  Waiver.  A  motion  to  strike  a  petition 
for  want  of  verification  is  waived  by  the  filing  of  an  answer  be- 
fore a  ruling  on  the  motion. 

Appeal  from  the  district  court  for  Adams  county :  WiL- 
LLA.M  C.  Dorset^  Judge.  Affirmed  on  condition. 
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J.  E.  Addie,  for  appellants. 
Walter  M.  Croic^  contra. 

Letton^  J. 

This  action  was  begun  in  justice  court  to  recover  |83.97 
for  work  and  labor,  and  $13.90  for  goods  paid  for  but  not 
delivered.  The  justice  found  defendants  were  entitled  to 
a  set-oflf  of  $47.20,  and  found  for  plaintiff  in  the  sum  of 
$68.75.  Defendants  appealed  to  the  district  court.  The 
petition  in  that  court  was  unverified.  A  motion  to  strike 
was  filed  by  defendants,  but  not  rjuled  upon.  Afterwards 
defendants  filed  a  general  denial  and  counterclaim.  The 
jury  returned  a  verdict  for  plaintiff  for  $97.87  with  in- 
terest, amounting  to  $104.52.    Defendants  appeal. 

The  petition  in  the  district  court  pleaded  an  item  of 
$18.72  due  plaintiff  upon  a  settlement,  in  addition  to  the 
items  sued  upon  in  justice  court.  No  motion  was  made  to 
strike  this  item  as  not  within  the  issues  below. 

The  principal  controversy  at  the  trial  was  as  to  certain 
charges  made  against  plaintiff  by  defendants  for  storage 
and  work  on  his  cars.  There  was  a  conflict  of  evidence  as 
to  these  items.  The  jury  settled  them  in  favor  of  plaintiff, 
and  we  see  no  reason  to  disturb  its  findings  in  this  re- 
spect. 

It  is  argued  that  the  judgment  should  be  reversed  be- 
cause the  petition  was  unverified,  but  defendants  waived 
verification  by  the  filing  of  the  answer. 

The  amount  of  the  verdict  is  complained  of.  According 
to  plaintiff  there  was  $18.72  due  him  on  a  settlement  made 
on  January  2, 1918.  Afterwards  there  was  due  him  $83.97 
for  labor,  and  $13.90  for  parts  paid  for  but  not  furnished 
by  defendants,  making  a  total  of  $116.59.  In  addition 
to  the  credits  he  allows  in  the  petition,  his  own 
testimony  is  to  the  effect  that  on  January  8  he 
received  a  check  of  $15  for  which  no  credit  was 
given.  The  verdict,  therefore,  is  excessive  to  the 
amount  of  $15  with  interest  from  January  8,  1918.  The 
amount^being  fixed  and  determined,  the  judgment  will  be 
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reversed  and  the  cause  remanded  for  further  proceedings, 
unless  the  plaintiff  enters  a  remittitur  of  $15  with  interest 
from  January  8, 1918,  within  20  days,  in  which  case  it  will 
stand  affirmed. 

Affirmed  on  condition. 


Omaha  Alfalfa  Milling  Company^  appellant^  v. 
Hjalmab  T.  Hallen  bt  al.,  appellees. 

Filed  Novembeb  10,  1920.    No.  21123. 

Payment:  Pleading  and  Pboof.    The  plea  of  settlement  or  ratification 
is  an  affirmative  defense,  the  burden  of  which  is  upon  defendant; 
^  and,  in  order  to  he  availed  of  by  him'  such  defense  must  be  plead- 
ed. 

Appeal  from  the  district  court  for  Buffalo  county: 
Beuno  O.  Hostetler^  Judge.  Reversed. 

J.  M.  Fitzgerald,  for  appellant. 

Lysle  /.  Ahhott,  John  N.  Dry  den,  and  /.  J.  Dunn,  contra. 

Lbtton^  J. 

The  petition  in  substance  charges  that  plaintiff  was  the 
owner  of  52  tons  of  alfalfa  hay;  that  defendants  unlaw- 
fully converted  the  hay  to  their  own  use ;  that  its  reason- 
able value  was  $1,040;  that  $626.25  has  been  paid,  and 
there  is  still  due  $413.75,  with  interest  from  the  date  of 
conversion. 

The  answer  of  defendant  Hallen  admits  that  plaintiff 
was  the  owner  of  the  hay,  and  the  payment  of  $626.25,  but 
denies  every  other  allegation. 

The  answer  of  defendant  Palmer  is  a  general  denial, 
and  a  statement  that  any  hay  purchased  by  him  from  Hal- 
len was  purchased  for  the  Grain  Belt  Mills  Company  of 
St.  Joseph,  Missouri,  and  not  for  himself.  A  jury  was 
waived,  and  the  case  tried  to  the  court,  which  found  for  de- 
fendants, and  dismissed  the  action.    Plaintiff  appeals. 

105  Neb.— 13 
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The  principal  question  is  one  of  pleading,  but  it  is  neces- 
sary to  state  the  facts.  Plaintiff,  whose  place  of  business 
is  in  Omaha,  purchased  from  one  Hallen,  who  lived  near 
Riverdale,  Buffalo  county,  about  200  tons  of  alfalfa  hay. 
This  hay  was  to  be  shipped  to  Omaha,  but,  being  unable  to 
procure  cars  in  which  to  ship  it,  a  large  portion  of  it  was 
stored  in  a  barn  in  Riverdale  and  left  in  custody  of  Hallen 
to  be  shipped  by  him  when  cars  were  obtainable.  Plain- 
tiff agreed  to  pay  him  50  cents  a  ton  for  loading  and  ship- 
ping the  hay. 

About  this  time  one  Palmer,  representing  a  milling  con- 
cern at  St.  Joseph,  Missouri,  was  purchasing  hay  at  River- 
dale. Hallen  sold  him  a  quantity  of  hay  which  he  had  pur- 
chased from  a  man  named  Frederick.  This  will  be  here- 
after referred  to  as  the  Frederick  hay.  Hallen  was  com- 
pelled to  go  to  Omaha,  and  remained  some  weeks.  Before 
he  left  he  instructed  one  Lindholm,  an  employee,  to  load 
the  Frederick  hay  and  to  notify  Palmer,  who  would  bill  it 
out  when  it  was  ready  for  shipment.  Lindholm  evidently 
misunderstood  the  directions.  He  loaded  the  Frederick 
hay,  also  about  50  or  60  tons  of  plaintiff's  hay,  and  noti- 
fied Palmer,  who  billed  it  all  to  his  principal  in  St.  Joseph, 
making  drafts  for  the  purchase  price.  When  Hallen  re- 
turned he  learned  what  had  happened,  and  notified  the 
plaintiff  at  Omaha.  The  president  of  the  plaintiff  corpora- 
tion went  to  Riverdale,  paid  Hallen  for  loading  the  hay, 
and  afterv^^ards,  though  the  evidence  is  not  clear  upon  this, 
attempted  to  collect  the  value  of  the  hay  from  the  St. 
Joseph  concern.  In  the  meantime  |626.25  had  been  paid 
into  a  bank  at  Kearney  to  Hallen's  credit  by  the  consignee, 
on  account  of  this  shipment  of  plaintiff's  hay.  Plaintiff 
put  the  matter  in  the  hands  of  an  attorney,  who  wrote  a 
letter  to  Hallen,  stating  in  substance  that  he  knew  of  the 
deposit  of  1626.25  in  the  Kearney  bank  to  Hallen's  credit 
on  account  of  this  shipment  of  hay,  "and  I  would  suggest 
that  you  mail  me  a  check  for  the  amount  above,  so  that 
we  can  apply  the  same  on  account  of  the  sale,  thus  avoid- 
ing bringing  you  into  the  lawsuit  which  I  believe  that  I 
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ishall  be  compelled  to  bring  before  the  matter  can  be  ad- 
justed." 

Hallen  communicated  With  plaintiff  and  found  the  at- 
torney was  authorized  to  receive  the  money.  He  gave  him 
a  check  for  the  amount.  A  receipt  was  given  Hallen,  which 
recites  that  it  was  for  the  money  "placed  to  my  credit  by 
the  Grain  Belt  Mills  Co.  of  So.  St.  Joseph,  Missouri,  with- 
out my  knowledge,  by  one  Palmer,  purchasing  agent  of  said 
company,  on  account  of  alleged  purchase  of  alfalfa  hay." 
This  was  a  slip  of  the  pen  for  the  money  was  placed  to 
Hallen's  credit,  as  both  knew. 

Under  these  facts,  Hallen,. through  his  employee,  con- 
verted plaintiff's  hay.  There  is  some  testimony  that  Pal- 
mer knew  at  the  time  that  plaintiff's  hay  was  included  in 
the  ishipment.  Assuming  this  to  be  the  fact,  then  Hallen 
and  Palmer  were  joint  tort-feasors.  If  the  plaintiff  settled 
and  released  Hallen  from  liability,  the  effect  would  He  to 
release  Palmer. 

Hallen  insists  that  the  statements  in  the  letter  and  the 
acceptance  of  the  money  paid  for  the  hay  constituted  a 
ratification  of  the  unauthorized  act  of  shipping  the  hay, 
and  released  him  from  any  further  liability,  and  Palmer 
asserts  that  the  release  of  Hallen  ended  his  liability.  As 
to  these  contentions  plaintiff  replies  that  at  the  trial  the 
introduction  of  the  letter  and  receipt  tending  to  prove  a 
settlement,  was  objected  to  as  incompetent,  irrelevant,  and 
immaterial  under  the  pleadings,  and  that  it  was  error  to 
admit  them  in  evidence.  In  neither  answer  is  there  any 
plea  of  payment,  settlement,  accord  and  satisfaction,  rati- 
fication, or  estoppel.  We  have  repeatedly  decided  that 
such  defenses,  are  not  admissible  under  a  general  denial. 
The  pleas  of  settlement  and  ratification  are  affirmative  de- 
fenses, the  burden  of  which  are  upon  defendant,  and  they 
must  be  pleaded.  The  question  whether  Hallen  had  been 
released  from  liability  by  the  terms  of  the  letter  and  the 
acceptance  of  the  money  was  not  an  issue  in  the  case.  The 
trial  court  erred  in  the  admission  of  this  evidence.  Were 
it  not  for  this  defense,  Hallen  would  be  liable  for  the  rea- 
sonable value  of  the  hay  at  the  time  it  was  shipped,  since 
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it  was  left  in  his  custody,  and  it  was  inadvertently  eon- 
verted  by  him  by  a  mistake  of  his  agent.  Plaintiff  had  no 
information  as  to  this  defense  from  the  pleadings  and 
could  not  anticipate  it.  The  error,  therefore,  prejudicial- 
ly aflfected  a  substantial  right  of  plaintiff.  The  judgment 
must  be  reversed  and  the  cause  remanded  for  further  pro- 
ceedings. 

Reversed  and  rsmanded. 


William  H.  Dorrance^  appellee^  v.  Omaha  &  Council 
Bluffs  Street  Railway  Company^  appellant. 

Filed  Novembeb  10,  1920.    No.  21X35. 

1.  Street  Bailways:  Excessive  Speed:  Inference  or  Negligence  ab 
Evidence.  If  the  rate  of  speed  of  an  automobile  or  of  a  street 
car  Is  in  excess  of  the  rate  limited  by  statute  or  ordinance,  this 
fact  affords  grounds  for  inferring  negligence  in  the  operation  of 
the  vehicle,  and  Is  proper  to  be  submitted  to  the  Jury  as  evidence 
of  negligence,  together  with  the  other  evidence  in  the  case. 
Omaha  Street  R.  Co.  v,  Duvall,  40  Neb.  29,  35. 

2.  — :  :  Statutes  and  Ordinances.    The  rule  is  the  same 

in  this  respect  both  as  to  statutes  and  valid  ordinances.    Stevens 
V.  Luther,  ante,  p.  184. 

3.  Affirmance.  Evidence  and  Instructions  examined.  Verdict  sua- 
talned. 

Appeal  from  the  district  court  for  Douglas  county :  Lbb 
S.  Estelle^  Judge.    Affirmed. 

John  L.  Webster  and  William  M.  Burton,  for  appellant. 

Jefferis  &  Tunison  and  A.  P.  lAlli^,  contra, 

Letton,  J. 

Plaintiff  was  driving  a  heavy  automobile  hearse  across 
Thirteenth  street  at  Capitol  avenue  in  Omaha  about  9  :lo 
in  the  evening.  A  collision  occurred  at  the  intersection  be- 
tween a  street  car  and  the  hearse,  and  plaintiflf  was  injur- 
ed. This  action  was  brought  to  recover  damages  for  such 
injuries.    Plaintiff  recovered,  and  defendant  appeals. 


Vol.  105]  SEPTEMBER  TERM,  1920.  197 

Dorrance  v.  Omaha  &  Council  Bluffs  Street  R.  Co. 

PlaintiflPs  version  of  the  accident  is  that  he  was  driving 
the  automobile  at  the  rate  of  about  10  miles  an  hour ;  that 
he  and  his  companion,  as  they  heared  the  intersection, 
looked  to  the  south  and  saw  the  light  of  an  approaching 
street  car  at  a  distance  of  about  200  feet.  The  car  was 
then  moving  at  the  rate  of  about  6  to  8  miles  an  hour.  He 
looked  to  the  north  and  slowed  down  the  hearse  to  cross 
the  street  car  tracks,  moving  at  about  6  or  8  miles  an  hour. 
He  looked  to  the  south  again  when  he  was  about  8  or  10 
feet  into  the  intersection,  and  saw  the  street  car  close  to 
the  intersection  and  running  down  grade  at  the  rate  of 
about  23  miles  an  hour.  He  then  attempted  to  avoid  the 
collision  by  turning  the  hearse  northward  and  increasing 
the  speed;  but  the  left  corner  of  the  street  car  struck  the 
right  side  of  the  hearse,  breaking  the  left  front  wheel  of 
the  hearse,  the  front  wheels  of  the  street  car  left  the  track, 
the  car  pushed  the  hearse  6  or  7  feet  northward,  and  then 
diagonally  to  the  northeast  corner  of  the  intersection 
against  the  curb. 

The  contention  of  the  defendant  is  that  the  plaintiff  was 
driving  the  hearse  on  the  wrong  side  of  the  street  with- 
out lights  and  at  an  unreasonable  rate  of  speed,  and  that 
he  drove  it  into  the  front  end  of  the  street  car  with  such 
impetus  that  it  knocked  the  front  wheels  of  the  car  off  the 
track.  There  is  a  direct  conflict  in  the  evidence  as  to 
whether  the  lights  of  the  automobile  hearse  were  burning 
before  the  collision.  Such  conflict  also  extends  as  to  the 
rate  of  speed  of  both  hearse  and  street  car.  The  jury  had 
the  witnesses  before  them,  and  were  better  qualified  to 
judge  of  the  truth  of  their  accounts  of  the  accident  than  this 
court  is.  Unless  some  prejudicial  error  has  occurred  in 
the  conduct  of  the  trial,  the  verdict  cannot  be  disturbed. 

An  ordinance  of  the  city  of  Omaha,  at  that  time,  limited 
the  rate  of  speed  of  street  cars,  in  the  portion  of  the  city 
where  the  accident  occurred,  to  10  miles  an  hour.  Other 
ordinances  provided  that  every  automobile  should  have 
at  least  one  lighted  lamp,  showing  white,  visible  at  least 
200  feet  in  the  direction  in  which  the  automobile  is  pro- 
ceeding, and  should  also  exhibit  at  least  one  red  light  vis- 
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ible  in  the  reverse  direction.  It  was  also  provided  that 
driving  a  motor  vehicle  "in  excess  of  the  following  rates 
of  speed  for  a  distance  of  more  than  two  hundred  feet 
shall  be  presumptive  evidence  of  driving  at  a  rate  of  speed 
which  is  not  careful  and  prudent:  *  *  *  at  eight 
miles  per  hour  at  intersections  of  streets  *  *  *  within 
the  city  limits."  Ordinance  No.  7960,  City  of  Omaha,  sec. 
47.  The  law  of  the  state  at  that  time  provided :  "No  per- 
son shall  operate  a  motor  vehicle  ♦  ♦  ♦  within  any 
city  *  *  *  at  a  speed  "greater  than  twelve  miles  per 
hour,  ♦  ♦  ♦  nor  •  •  •  when  crossing  an  inter- 
section of  streets  within  any  city  *  *  *  at  a  speed 
exceeding  six  miles  per  hour.''  Rev.  St.  1913,  sec.  3049. 
And  further  provided :  "Every,  motor  vehicle  while  in  use 
on  public  highways  •  ♦  •  shall  have  exhibited, 
during  the  period  from  one  hour  after  sunset  to  one  hour 
before  sunrise,  one  or  more  lamps  showing  white  lights 
visible  within  a  reasonable  distance  •  •  •  and  a  red 
light  visible  from  the  reverse  direction."  Rev.  St.  1913. 
sec.  3051. 

The  court  instructed  the  jury,  in  substance,  that  the 
provisions  of  this  ordinance  and  of  the  statute  mentioned 
are  valid  and  reasonable  provisions,  and,  if  either  or  both 
of  the  parties  to  this  action  violated  the  statute  or  ordi- 
nance, "you  are  at  liberty  to  take  any  such  violation  into 
consideration,  along  with  all  the  other  evidence  in  the  case, 
in  determining  whether  or  not  the  party  so  violating  the 
same  was  chargeable  with  negligence  in  and  about  the 
accident." 

The  first  error  assigned  is  with  respect  to  the  giving  of 
this  instruction.  It  is  argued  that  the  court  lost  sight  of 
the  distinction  between  the  violation  of  a  state  statute  and 
the  violation  of  a  city  ordinance;  that  a  violation  of  the 
statute  with  reference  to  speed  of  motor  vehicles  consti- 
tutes negligence  per  se,  and  that  the  violation  of  such  an 
ordinance  is  not  negligence  per  se,  but  is  only  evidence  of 
negligence.  The  courts  are  hopelessly  divided  upon  the 
question  whether  the  violation  of  a  statute  or  ordinance  de- 
signed for  the  protection  of  the  public  constitutes  negli- 
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gence  per  se,  or  is  only  evidence  of  negligence,  or,  as  some 
courts  hold,  prima  facie  or  presumptive  evidence  of  negli- 
gence. Our  own  decisions  are  not  entirely  harmonious,  but 
in  Stevens  v.  Luther^  ante  p.  184,  the  cases  are  examined, 
and  we  adhere  to  the  rule,  long  established  in  this  state, 
that  such  a  violation  is  evidence  of  negligence,  which  the 
jury  are  entitled  to  consider  upon  the  question  whether  ac- 
tionable negligence  existed,  but  is  not  negligence  per  se.  We 
are  unable  to  see  any  good  ground  for  a  distinction  between 
a  state  statute  and  a  city  ordinance  in  this  respect.  The 
statute  imposes  a  duty  upon  all  the  citizens  of  the  state, 
and  is  a  rule  of  conduct  prescribed  for  them.  An  ordi- 
nance of  a  city  is  likewise  a  rule  of  conduct  for  every  per- 
son within  its  corporate  limits,  and  every  person  is  as  much 
bound  to  obey  and  observe  a  reasonable  law  laid  down  by 
the  city  council  as  one  laid  down  by  the  legislature.  Mem- 
phis Street  R.  Co.  v.  Haynes,  112  Tenn.  712.  Our  attention 
has  not  been  called  to  any  cases  showing  a  reasonable  basis 
for  such  a  discrimination.  The  former  decisions  of  this 
court  recognize  no  such  distinction.  Stevens  v.  Luther, 
supra.  The  supreme  court  of  Michigan  in  some  cases  seem 
to  find  a  distinction  ( Westover  v.  Grand  Rapids  R.  Co., 
180  Mich.  373),  but  in  other  cases  announce  the  same  rule 
for  statutes  as  for  ordinances  {Zoltovski  v.  Ozella,  159 
Mich.  620).  The  district  court  therefore  properly  refused 
instructions  tendered  by  the  defendant  drawing  such  a 
distinction. 

It  is  assigned  that  the  court  erred  in  instructing  the 
jury  that,  if  they  found  from  the  evidence  that  the  motor- 
man  "could  have  seen,  in  the  exercise  of  ordinary  care  and 
diligence,  the  hearse  in  time  to  have  avoided  the  collision, 
and  failed  to  do  so,  then  the  defendant  would  be  guilty  of 
negligence."  Such  an  instruction  was  approved  by  the 
court  in  Omaha  Street  R.  Go.  v.  Diivall,  40  Neb.  29  and 
Lticas  v.  Omaha  &  G.  B.  Street  R.  Go.,  104  Neb.  432.  It  is 
also  upheld  in  Memphis  Street  R.  Go.  v.  Haynes,  supra,  and 
other  cases.  The  rule  j  equires  no  more  than  ordijiary  care 
and  diligence  on  the  part  of  the  motorman  in  keeping  a 
lookout. 
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It  is  said  that  the  court  erred  in  refusing  to  give  an  in- 
struction that,  if  plaintiff  violated  the  city  ordinances  regu- 
lating the  rate  of  speed  and  the  providing  of  lights,  such 
violation  would  be  evidence  of  negligence.  On  its  own 
motion  the  court  instructed  the  jury  that,  if  either  or 
both  parties  violated  the  statute  or  the  ordinances,  they 
were  at  liberty  to  take  any  such  violation  into  considera- 
tion along  with  the  other  evidence  in  the  case  in  determin- 
ing whether  or  not  the  party  so  violating  the  same  was 
chargeable  with  negligence  in  and  about  the  accident. 
This  is  a  fair  instruction,  and  it  allows  the  jury  to  consider 
the  violation  as  evidence  of  negligence. 

Defendant  requested  an  instruction  that,  if  plaintiff 
failed  to  have  his  hearse  under  control  as  it  approached 
the  tracks,  and,  if  by  care  he  could  have  avoided  the  acci- 
dent, he  cannot  recover,  which  was  refused.  The  defect  in 
this  is  that  it  failed  to  take  into  consideration  the  statu- 
tory doctrine  of  comparative  negligence.  The  plaintiff 
might  have  failed  in  some  or  all  the  respects  mentioned  in 
the  instruction,  and  yet  if  the  negligence  of  the  defendant 
was  gross,  and  the  plaintiff's  negligence  was  slight  as  com- 
pared therewith,  he  would  still  be  entitled  to  recover.  This 
instruction  was  properly  refused,  but  the  idea  was  given 
in  another  instruction  with  respect  to  contributory  negli- 
gence and  the  rule  of  comparative  negligence.  The  in- 
struction was  not  so  full  and  specific  as  that  tei  dered ;  but, 
in  view  of  common  knowledge  as  to  the  need  of  care  and 
caution  on  the  part  of  the  drivers  of  motor  vehicles  at 
intersections,  we  think  it  was  sufficient. 

It  is  also  urged  that  the  physical  facts  and  the  photo- 
graphs of  the  street  car  in  evidence  demonstrate  that  it 
was  the  plaintiff's  negligence  which  caused  the  accident; 
that  the  facts  that  the  front  of  the  street  car  was  broken  at 
one  side  and  its  front  wheels  forced  from  the  track  show 
conclusively  that  plaintiff  drove  the  hearse  into  the  car. 
The  testimony  on  behalf  of  the  plaintiff  is  to  the  effect 
that,  when  plaintiff  looked  south  for  the  second  time,  he 
saw  the  street  car  so  close  to  him  that  it  was  impossible  to 
avoid  a  collision ;  that  in  order  to  avoid  it  he  swerved  his 
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car  to  th^  left ;  and  it  is  argued  by  him  that  the  resultant 
of  forces  of  the  two  moving  bodies  was  the  cause  of  the 
street  car  being  pushed  to  the  northeast.  The  photographs 
in  evidence  seem  to  bear  out  defendant's  contention  in 
some  degree,  but  the  jury  were  as  well  qualified  to  pass  up- 
on the  question  of  fact  as  this  court,  and  we  cannot  say  as  a 
matter  of  law  that  their  conclusion  was  incorrect. 

Complaint  was  made  of  other  portions  of  the  charge  to 
the  jury;  but,  when  it  is  taken  as  a  whole,  we  find  it  not 
subject  to  the  criticism  made.  It  seems  apparent  to  us  that 
both  parties  w^ere  negligent  in  greater  or  less  degree,  and 
whether  plaintiff's  negligence  was  slight  in  comparison 
with  the  gross  negligence  on  the  part  of  defendant  was  for 
the  jury.  While  we  think  a  verdict  in  favor  of  defendant 
would  be  supported  by  the  evidence,  we  are  also  of  the 
opinion  that  it  is  sufficient  to  sustain  the  verdict  rendered. 

Affirmed. 
Day,  J.,  not  sitting. 


Edwin  P.  Brailey  et  al.,  appellees,  v.  Omaha  &  Council 
Bluffs  Street  Railway  Company,  appellant. 

Filed  Novembeb  10,  1920.    No.  21150. 

Trial:  Instructions.  Instructions  are  to  be  considered  together,  to 
the  end  that  they  may  be  properly  understood,  and  when  so  con- 
strued, if  as  a  whole  they  fairly  state  the  law  applicable  to  the 
eyldence,  error  cannot  be  predicated  upon  the  giving  of  the  same. 

Appeal  from  the  district  court  for  Douglas  county: 
Charles  Leslie,  Judge.    Affirmed. 

John  L.  Webster  and  William  M.  Burton,  for  appellant. 

Jefferis  d  Tunison  and  A.  P.  lAllis,  contra. 

Lbtton,  J. 

The  judgment  appealed  from  in  this  case  grew  out  of  the 
same  accident  that  is  involved  in  the  case  of  Dorrance  v. 
Omaha  &  C.  B.  Street  R.  Co.,  ante  p.  196.  That  action  was 
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for  damages  for  personal  injuries  to  Dorrance,  who  was 
then  driving  the  hearse,  while  this  is  by  the  partnership 
which  owned  the  hearse,  for  damages  to  the  vehicle. 

Complaint  is  made  of  the  refusal  of  the  court  to  direct 
a  verdict  for  the  defendant.  The  testimony  in  the  case 
was  sufficient  to  require  the  submission  of  the  evidence  to 
the  jury.    This  instruction  was  properly  refused. 

The  next  complaint  is  that  the  court  erred  in  a  general 
instruction  that,  if  the  jury  found  that  the  automobile  was 
injured  as  a  result  of  the  collision,  and  that  negligence  on 
the  part  of  the  defendant  was  the  proximate  cause  of  the 
collision,  then  the  verdict  should  be  for  the  plaintiff.  It 
is  objected  to  this  instruction  that  it  is  a  positive  direction 
to  the  jury  to  find  for  the  plaintiffs  if  the  elements  named 
therein  existed,  irrespective  of  whether  the  plaintiff  was 
guilty  of  contributory  negligence.  Standing  alone,  the  in- 
struction is  subject  to  this  criticism,  but  the  jury  were 
further  instructed  that  it  was  the  plaintiff's  duty  "to  exer- 
cise that  degree  of  care  which  a  person  of  ordinary  pru- 
dence would  have  exercised  under  like  circumstances  to 
prevent  a  collision  between  the  automobile  he  was  driving 
and  one  of  defendant  company's  cars;"  and,  further,  that 
if  he  or  the  motorman  "omitted  to  exercise  such  care  as  an 
ordinarily  prudent  person  would  have  exercised,  taking 
into  consideration  the  surroundings,  then  such  one  would 
be  guilty  of  negligence."  They  were  fully  instructed  with 
respect  to  the  rule  of  comparative  negligence.  We  are  sat- 
isfied that  the  jury  did  not  misinterpret  the  instructions. 

Like  complaints  are  made  in  this  case  as  in  the  Dorrance 
case  with  respect  to  the  instruction  relating  to  a  violation 
of  the  statute  or  ordinance.  These  contentions  were  over- 
ruled in  that  case.    We  find  no  reversible  error. 

Affirmed. 
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Edna  M.  Barkley  et  al.,  appellees,  v.  Charles  W.  Pool, 
Secretary  of  State,  appellee  :  L.  D.  Richards 

ET  AL.,  APPELLANTS. 
Filed  November  10,  1920.     No.  21370. 

1.  Ooste,  Taxation  of.  In  the  taxation  of  costs  the  clerk  of  the  dis- 
Btrict  court  acts  ministerially. 

2.  Where  a  Judgment  for  costs  was  rendered  against  de- 
fendants, but  the  items  of  costs  were  not  taxed  by  the  clerk  be- 
fore the  final  adjournment  of  the  term  of  court  at  which  the  Judg- 
ment was  rendered,  he  may  tax  the  costs  afterwards  within  a 
reasonable  time,  and  before  the  payment  of  the  Judgment. 

3.  :  Taxation  at  Subsequent  Term.    In  such  case,  a  motion 

for  an  order  to  the  clerk  to  tax  costs  does  not  require  the  open- 
ing or  modification  of  the  Judgment^  and  the  court  has  Juris- 
diction to  act  upon  the  motion  at  a  subsequent  term  of  court  from 
that  at  which  the  Judgment  was  rendered. 

Appeal  from  the  district  court  for  Lancaster  county: 
WiLUAM  M.  Morning,  Judge.  Affirmed. 

Fflwcett  &  Mockett,  John  L.  Webster,  L.  F.  Crofoot  and 
Byron  O.  Burbank,  for  appellants. 

T.  J.  Doyle,  F.  A.  Brogan  and  C.  A.  Sorensen,  contra, 

Lbtton,  J. 

The  controversy  in  this  case  is  over  the  taxation  of  costs. 
In  January,  1919,  the  district  court  rendered  a  decree  "that 
the  costs  of  this  action  shall  be  paid,  one-half  by  the  secre- 
tary of  state,  and  one-half  by  the  interveners  herein,  and 
plaintiffs  are  hereby  given  judgment  against  said  defend- 
ant and  interveners  for  costs  of  this  action." 

An  appeal  was  taken  on  the  merits  of  the  case,  and  on 
January  28,  1919,  the  decree  was  affirmed  by  this  court. 
On  October  11,  1919,  a  motion,  accompanied  by  affidavits, 
was  filed  in  the  district  court  "for  an  order  directing  the 
clerk  of  the  district  court  to  have  the  costs  in  said  action 
taxed  as  per  said  affidavits,  and  the  amounts  thereof  in- 
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serted  in  the  entry  of  judgment  in  said  action."  The  in- 
tervening defendants  appeared  specially,  and  objected  to 
the  jurifiidiction  of  the  conrt  with  respect  to  the  motion, 
for  the  reasons  that  the  final  decree  had  been  entered  dur- 
ing the  January  term  of  court,  that  the  April  term  had 
been  held  and  had  adjourned,  and  the  September  term  had 
begun  wh^n  the  motion  was  filed,  and  therefore  the  court 
had  lost  jurisdiction.  The  objections  were  overruled.  No 
further  appearance  being  made,  the  court  ordered  the  clerk 
to  tax  the  costs  as  set  forth  in  the  affidavits.  Afterwards 
a  motion  was  filed  for  an  order  directing  the  clerk  of  the 
district  court  to  correct  an  error  and  tax  as  costs  the 
amount  set  out  in  the  affidavit  as  having  been  paid  to  the 
special  examiner  for  services  in  the  action  and  not  yet 
taxed.  This  motion  was  also  sustained.  Defendants  have 
appealed  from  both  orders. 

In  the  brief  of  appellants  some  argument  is  directed  to 
the  insufficiency  of  the  affidavits  as  evidence,  but  no  ob- 
jection, except  as  to  jurisdiction,  was  made  at  the  hearing, 
or  in  the  motion  for  a  new  trial.  Not  having  been  raised 
below,  the  point  cannot  be  considered  here.  The  real  con- 
tention of  appellants  is  that  the  court  was  without  jurisdic- 
tion to  act  after  the  adjournment  of  the  term  at  which 
the  original  judgment  was  rendered.  We  think  this  posi- 
tion is  unsound.  By  the  judgm^ent  the  court  directed  the 
defendants  to  pay  the  costs.  The  onl^  thing  left  to  be  done 
was  the  ministerial  duty  of  the  clerk  to  ascertain  and  enter 
the  amount.  In' a  number  of  states  the  manner  of  taxing 
costs  is  regulated  by  statute,  and  the  fee  bill  must  be  pre- 
sented to  the  clerk,  or  taxing  official,  at  the  same  term  at 
which  the  judgment  is  rendered,  and  within  a  specified 
number  of  days.  There  is  no  statute  in  this  state  govern- 
ing the  matter.  We  have  held  that,  where  the  costs  are 
made  a  part  of  the  judgment  or  decree,  it  can  only  be 
opened  up  and  mistakes  corrected  in  the  manner  provided 
for  opening  judgments.  Olson  v.  Lamh,  61  Neb.  484.  We 
have  also  held  that,  where  the  costs  have  been  erroneously 
taxed  by  the  clerk,  a  motion  to  retax  the  same  may  be  made 
at  a  subsequent  term  of  court.    Smith  v.  Bartlett,  78  Neb. 
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359.  In  this  case  it  is  said  that  the  court  by  making  such 
an  order  does  not  change  the  judgment  awarding  costs,  but 
uses  its  power  to  see  that  the  award  of  costs  is  not  im- 
properly or  illegally  taxed,  and  that  a  mistake  made  by 
the  clerk  in  taxing  the  fees  in  favor  of  or  against  a  party 
may  be  corrected  by  the  court  on  motion  at  any  time. 

The  purpose  of  the  motion  was  not  to  change  or  modify 
the  judgment  or  to  retax  the  costs,  it  was  to  tax  them  in  the 
first  instance.  The  clerk  had  failed  to  tax  the  costs  at  the 
time  of  the  original  decree.  This  is  not  an  uncommon  oc- 
currence. It  is  not  infrequent  that  sheriffs',  referees',  or 
receivers'  costs,  or  the  cost  of  taking  care  of  attached  prop- 
erty, are  not  known  at  the  time  of  the  final  judgment.  If 
costs  must  be  taxed  at  the  same  term  as  the  final  judgment, 
in  many  counties  in  the  state  it  would  frequently  be  very 
inconvenient,  and  sometimes  impossible,  to  tax  all  items  of 
costs  in  a  case  which  had  occupied  the  attention  of  the 
court  up  to  the  time  of  final  adjournment.  If  after  the 
cost  bills  are  presented  to  the  clerk,  he  refuses  or  fails  to 
tax  any  particular  item,  or  taxes  the  costs  improperly,  a 
motion  may  be  made  to  retax.  Since  no  statute  prohibits 
this,  it  can  be  done  within  a  reasonable  time,  and  before 
the  payment  of  the  judgment.  The  following  cases  are 
in  conformity  with  the  views  herein  expressed :  Fairbaim 
V.  Dana,  68  la.  231 ;  Frankel  v.  Chicago,  B.  &  Q.  R.  Co.,  70 
la.  424 ;  Fisher  v.  Burlington,  C.  R.  &  N.  R.  Co,,  104  la. 
588 ;  Big  Goose  d  Beaver  Ditch  Co.  v.  Morrow,  8  Wyo.  537, 
80  Am.  St.  Rep.  955 ;  Citizens  Nat.  Bank  v.  Oregg,  53  Neb. 
760;  Barber's  Estate,  11  Pa.  Co.  Ct.  Rep.  242. 

It  may  be  well  to  say,  however,  that  such  proceedings  as 
were  had  in  this  case  are  not  to  be  commended.  Parties 
desiring  to  recover  costs  expended  by  them  should  furnish 
the  clerk  with  the  proper  and  legal  evidence  of  the  expendi- 
tures, such,  for  example,  as  the  returns  made  by  the  several 
officers  who  have  executed  process,  showing  the  fees  and 
mileage  to  which  they  are  entitled;  also  the  per  diem  and 
mileage  of  witnesses  should  be  noted  by  the  clerk,  or,  if 
their  testimony  is  taken  by  deposition,  or  before  a  referee, 


206  NEBRASKA  REPORTS.  [Vol.  105 


Opp  V.  Smith. 


it  should  be  set  forth  in  the  return  of  the  oflScer.  In  other 
words,  the  clerk  should  have  the  legal  evidence  before  him 
when  he  acts. 

Affirmed. 

MoHRisSEY,  C.  J.,  and  Flansburg,  J.,  not  sitting. 


Nicholas  Opp^  appellee^  v.  Fredlin  W.  Smith  et  al., 

appellants. 

Filed  Novembeb  10,  1920.     No.  21390. 

Appeal  from  the  district  court  for  Morrill  county: 
Ralph  W.  Hobart^  Judge.    Affirmed. 

Williams^  Hurd  d  Neighbors  and  J.  E.  Philpott,  for  ap- 
pellants. 

Hunt  d  Perry  r  nd  Fawcett  &  Mockett^  contra. 

Letton,  J. 

This  action  has  appeared  in  this  court  twice  before.  On 
the  first  appeal'  (96  Neb.  224)  the  only  issue  was  on  the 
question  of  adverse  possession.  This  issue  was  decided 
adversely  to  the  defendant,  and  the  cause  remanded,  "with 
directions  to  determine  the  question  of  the  validity  of  the 
tax  deed,  set  out  in  the  pleadings,  and  of  the  tax  sale  upon 
which  such  deed  is  based,  and, 'if  the  same  are  found  to  be 
void,  to  ascertain  the  amount  which  plaintiff  should  be 
required  to  pay  in  order  to  redeem  the  lands  in  controversy, 
and  to  permit  such  redemption.'^ 

At  the  next  trial  the  district  court  found  the  tax  deed 
valid,  but  upon  appeal  this  court  decided  that  the  deed 
was  void  upon  its  face,  and  remanded  the  cause  for  further 
proceedings.  102  Neb.  152.  Since  the  deed  was  void  upon 
its  face,  the  short  statute  of  limitations,  in  the  revenue 
law,  was  not  applicable,  and  the  only  matter  left  for  ad- 
judication, or  further  proceedings  necessary  or  proper  to 
be  had,  was  to  determine  the  amount  which  plaintiff  should 
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pay  in  order  to  redeem,  and  the  value  of  the  improvements, 
if  any. 

After  remand  several  amendments  w^ere  sought  to  be 
made  to  the  answer,  but  these  were  either  stricken,  or  did 
not  change  the  issues.  The  record  is  not  quite  clear  as  to 
which  amendments  were  stricken.  At  the  trial  defendant 
offered  a  number  of  exhibits.  The  court  excluded  such  as 
had  been  offered  at  the  former  trial  upon  the  issues  as  to 
the  validity  of  the  tax  deed,  upon  the  ground  that  the 
matter  had  already  been  adjudicated.  In  this  there  was 
no  error. 

Defendants  refused  to  proceed  further  with  proof  of  the 
amount  of  taxes  and  interest  to  which  they  were  entitled. 
The  court,  from  the  allegations  and  admissions  in  the 
pleadings,  found  the  amount  paid  by  the  defendants  for 
taxes  with  interest  as  allowed  by  the  statute  and  rendered 
a  decree  in  their  favor  for  this  sum. 

The  main  contention  of  defendants  now  is  that  this  court 
erred  in  its  opinion  and  judgment  as  to  the  validity  of  the 
tax  deed  upon  the  former  appeal.  Tliis  question  has  al- 
ready been  determined  upon  the  same  pleadings.  The 
former  judgment  settled  the  law  of  the  case,  and  is  res 
adjudicata.  The  district  court,  as  was  its  duty,  followed 
the  mandate  of  this  court;  its  judgment  is  therefore. 

Affirmed. 

EosE,  J.,  not  sitting. 


C.  H.  Russell  et  al.,  appellants,  v.  City  of  Indianola 

ET  AL.,  APPELLEES. 
Piled  November  10,  1920.    No.  21423. 

1  Venue:  Suit  to  Contest  Bond  Election.  An  action  against  a  city 
and  the  mayor  and  council  thereof,  the  main  object  and  prayer  of 
which  is  to  contest  an  election  held  in  the  city  upon  a  proposition 
to  erect  a  municipal  water  supply  system,  and  issue  bonds  for  the 
purpose  of  paying  for  the  same,  and  to  enjoin  the  issuance  of  such 
bonds,  must  be  brought  in  the  county  where  the  election  is  held. 

2.   Quaere.    Whether  such  an  action  may  be  maintained  is  not  decided. 
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Appeal  from  the  district  court  for  Lancaster  county : 
William  M.  Morning,  Judge.    Affirmed, 

J.  B.  Strode  and  W.  R.  Starr,  for  appellants. 

H.  W.  Keyes  and  J.  F.  G ordeal,  contra. 

Letton,  J. 

The  object  and  prayer  of  the  petition  is  that  the  city  of 
Indianola,  the  mayor  and  members  of  the  city  council,  and 
the  auditor  of  the  state  of  Nebraska,  be  enjoined  from  is- 
suing, registering  or  negotiating  bonds  of  that  city  voted 
for  the  purpose  of  erecting  and  maintaining  a  system  of 
municipal  waterworks,  and  that  the  election,  upon  the  au- 
thority of  which  the  bonds  are  threatened  to  be  issued,  be 
set  aside  and  declared  null  and  void.  A  temporary  injunc- 
tion was  allowed  by  the  district  court.  A  general  demurrer 
to  the  petition  and  a  motion  to  dissolve  the  injunction 
were  sustained,  and  the  action  dismissed. 

In  substance,  the  petition  charges  that  at  the  election  309 
votes  were  cast,  of  which  190  were  in  favor  of  the  proposi- 
tion, which  was  more  than  the  requisite  majority;  that  the 
mayor  and  council  declared  the  proposition  carried  and 
have  taken  the  necessary  steps  for  registration  of  the  bonds 
with  the  state  auditor,  who  will  register  them  unless  en- 
joined. A  number  of  specific  allegations  as  to  illegal  voters 
are  made ;  other  violations  of  the  election  laws  are  charged ; 
it  is  also  alleged  that  mistakes  were  made  in  the  count,  and 
that  sufficient  legal  votes  were  not  cast  to  carry  the  proposi- 
tion. 

The  district  court  held  that  the  action  was  one  to  contest 
the  election,  and  that  it  had  no  jurisdiction. 

In  Thomas  v,  Franklin,  42  Neb.  310,  Sebering  v.  Ba^tedo, 
48  Neb.  358,  and  Barnes  v.  City  of  Lincoln,  85  Neb.  494,  it 
was  held  that,  since  the  statute  relating  to  contested  elec- 
tions does  not  authorize  a  taxpayer  or  elector  to  initiate 
such  a  contest,  it  cannot  be  maintained  by  him.  Appel- 
lants contend  that,  having  no  remedy  by  way  of  contest 
under  the  decisions  quoted,  they  are  entitled  to  contest  the 
election  in  a  court  of  equity.    Assuming  for  the  purpose  of 
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the  argument,  but  without  deciding,  that  they  are  correct 
in  this,  does  the  district  court  for  Lancaster  county  have 
jurisdiction  over  such  an  action? 

The  evident  purpose  is  to  contest  the  election.  The  city 
of  Indianola  is  made  a  party  defendant,  and  so  also  are  the 
city  officials.  Such  an  action  under  sections  7612-7623, 
Rev.  St.  1913,  must  be  brought  in  the  county  where  the 
cause  of  action  arose.  The  auditor  of  state  is  in  no  sense  a 
proper  or  necessary  party  to  such  a  proceeding.  The  re- 
lief sought  against  him  is  purely  ancillary  to  the  main 
action.  Making  him  a  party  cannot  confer  jurisdiction 
over  the  defendants  who  cannot  properly  be  sued  in  Lan- 
caster county. 

There  is  a  conflict  in  the  authorities  as  to  whether,  in 
the  absence  of  a  statute,  an  election  of  this  nature  may  be 
contested  by  a  taxpayer  in  a  court  of  equity.  In  view  of 
this  fact,  and  of  the  decisions  hereinbefore,  cited,  it  would 
seem  that  legislation  should  be  had  providing  an  adequate 
remedy  for  taxpayers  who  may  be  compelled  to  bear  an  in- 
creased burden  of  taxation  and  whose  property  may  be  re- 
duced in  value  by  the  imposition  of  taxes  authorized  by  an 
election  carried  by  means  of  fraud,  or  by  the  use  of  illegal 
votes.  In  our  opinion  the  law  relating  to  election  contests 
should  be  amended  so  as  to  solve  all  doubt  and  furnish  a 
speedy  and  adequate  remedy  for  such  wrongs. 

Affirmed. 
Dban  and  Flansburg,  JJ.,  not  sitting. 


Reichbnbach  Land  &  Loan  Company  et  al.,  appellants, 

V.  BuTLEE  County,  appellee. 

Filed  November  10,  1920.    No.  21085. 

Taxation:  Assessment:  Review.  The  review  by  the  district  court  oC 
assessments  made  by  the  county  assessor  is  limited  to  questions 
presented  to  the  county  board  of  equalization. 

105  Neb.— 14 
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Appeal  from  the  district  court  for  Butler  county:  Ed- 
WARD  E.  Good,  Judge.    Affirmed, 

Bastings  &  Coufal^  for  appellants. 
A.  V.  Thomas,  contra. 

Rose,  J. 

This  is  a  proceeding  to  review  and  to  correct  an  assess- 
ment made  by  the  county  assessor  of  Butler  county  for  the 
year  1918.  The  county  board  of  equalization  refused  to 
change  the  assessment,  and  plaintiffs  appealed  to  the  dis- 
trict court,  with  a  like  result.  From  the  judgment  of  the 
district  court,  plaintiffs  have  appealed  to  this  court. 

On  the  form  of  schedule  used  by  banks,  loan,  trust,  and 
investment  companies,  "showing  the  number  of  shares  com- 
prising the  actual  capital  stock,  name  and  residence  of 
each  stockholder,  number  of  shares  owned  by  each  and  the 
value  of  such  shares,"  and  other  items,  the  Keichenbach 
Land  &  Loan  Company,  a  corporation,  one  of  the  plaintiffs, 
made  its  return  to  the  county  assessor.  Rev.  St.  1913,  sec. 
6343.  According  to  this  schedule  there  were  two  stock- 
holders and  500  shares,  valued  at  $874.48  a  share,  making 
a  total  of  $437,240.  A  statement  of  the  condition  of  the 
corporation  April  1,  1918,  disclosed  resources  as  follows: 
Real  estate,  cash  value,  $438,000;  real  estate  mortgages, 
$19,200;  Chicago,  Burlington  &  Quincy  Railroad'  bonds, 
$10,000;  village  bonds  $8,100;  due  from  national  and  state 
banks,  $1,443.14;  total,  $476,743.14.  The  liabilities  were 
listed  as  follows :  Capital  stock  paid  in  $50,000 ;  surplus, 
$385,000;  bills  payable,  $39,500;  undivided  profits,  $2,- 
243.14;  total,  $476,743.14.  The  county  assessor  fixed  the 
actual  value  of  the  shares  of  stock  at  $876,000,  and  the 
difference  between  that  amount  and  the  value  of  the  real 
estate  listed  at  $438,000,  or  the  sum  of  $438,000,  was  fixed 
as  the  assessable  value  of  the  shares;  20  per  cent,  of  the 
latter  item  being  the  statutory  basis  of  a  levy.  Of  the  as- 
sessor's action  plaintiffs  complained  to  the  county  board  of 
equalization  as  follows : 
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"The  assessment  of  the  assessor  for  said  year  is  too  high 
on  the  following  described  property  situated  in  Nebraska 
an^Iowa  township,  Butler  county,  Nebraska,  to  wit :  Value 
of  the  shares  of  stock  as  fixed  and  determined  by  the  as- 
sessor and  particularly  on  the  deduction  allowed  on  real 
estate  at  assessed  value  and  not  at  actual  value.  Said 
property  is  assessed  at  $438,000  for  said  year  as  appears  by 
the  schedule  and  assessment  book  of  the  assessor  for  said 
township  and  the  same  should  be  assessed  at  $754.86,  ac- 
cording to  its  true  value." 

There  was  presented  to  the  county  board  of  equaliza- 
tion no  complaint  except  that  the  assessment  of  the  shares 
of  stock  was  too  high,  but  it  was  averred  that  such  shares 
were  assessable.  In  the  district  court  on  appeal  it  was  not 
shown  that  the  assessment  was  too  high,  but  it  was  there 
pleaded  and  urged  that  the  Reichenbach  Land  &  Loan 
Company  was  a  holding  corporation  merely,  and  not  an 
investment  company  which  could  be  assessed  on  its  shares 
of  stock.  For  the  reason  that  this  latter  question  had  not 
been  presented  to  the  county  board  of  equalization,  it  was 
disregarded  in  the  district  court,  with  the  result  that 
plaintiffs  were  denied  relief  on  appeal.  In  this  ruling  the 
district  court  was  clearly  right.  C^The  local  board  had 
ample  power  in  the  first  instance  to  correct  any  error  in  the 
official  action  of  the  assessor,  and  the  question  for  review 
should  have  been  pointed  out  in  some  form.  In  considering 
the  interests  of  the  taxpayers  of  an  entire  county  and  of 
the  public  at  large,  in  examining  numerous  it^ms  and  in 
determining  the  value  of  property  in  different  forms  for 
the  purpose  of  taxation,  the  county  board  of  equalization 
is  entitledjo  a  specific  complaint,  and  should  have  an  op- 
portunity to  pass  on  the  question  for  ultimate  decision  be- 
fore the  public  revenues  become  involved  in  protracted  or 
vexatious  litigation.  On  appeal  to  the  district  court  the 
questions  for  review  are  limited  to  the  questions  presented 
to  the  county  board  of  equalization.\  This  is  the  public 
policy  of  the  state.  Rev.  St.  1913,  sec.  6440;  Ne- 
braska Telephone  Co,  v.  Hall  County ^  75  Neb.  405;  First 
Nat.  Bank  v.  Webster  County ,  77  Neb.  813;  Reimers  v.  Mer- 
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rick  County^  82  Neb.  639;  Brown  v,  Douglas  County,  98 
Neb.  299 ;  State  Bank  v.  Seward  County,  95  Neb.  665. 
The  trial  court  enforced  thig  rule,  and  the  judgmen^is 

Affirmed. 


Helen  M.  McHuqh^  appellee,  v.  William  S.  Ridgell, 

appellant. 

Filed  November  10,  1920.    No.  21174. 

.  1.  MaUdous    Proscutloii:     Pbobable    Cause:      Question    or    Law. 

Whether  the  facts  and  circumstances  established  by  uncontradict- 
ed evidence  amount  to  probable  cause  in  an  action  for  malicious 

prosecution  is  a  question  of  law  for  the  court,  and  not  an  issue 
of  fact  for  the  Jury. 

2.  :  .  Such  facts  and  circumstances  as  would  lead  an 

unprejudiced  person  of  ordinary  prudence  and  intelligence  to 
believe  that  accused  is  guilty  of  a  crime  which  some  one  has  in 
fact  committed  constitute  probable  cause  for  a  criminal  prosecu- 
tion. 

3. :  .  The  undisputed  facts  and  circumstances  outlined 

in  the  opinion  held  to  show  probable  cause  for  the  prosecution  of 
accused  for  arson  as  a  matter  of  law. 

Appeal  from  the  district  court  for  Lancaster  county: 
WiLLAED  E.  Stewart,  Judge.    Reversed,  with  directions. 

J.  B.  Barnes,  Oeorge  W.  Ayres  and  Harvey  M.  Johnson, 
for  appellant. 

George  A.  Adams,  contra. 

Rose,  J. 

This  is  an  action  to  recover  damages  in  the  sum  of  |10,- 
125  for  malicious  prosecution.  Plaintiff  recovered  a  ver- 
dict and  a  judgment  thereon  for  f  1,500,  and  defendant  has 
appealed. 

The  first  assignment  of  error  is  that  the  verdict  is  not 
supported  by  the  evidence  and  is  contrary  to  law.  Both 
the  facts  and  the  law  which  control  the  decision  are  thus 
presented. 
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While  plaintiff  and  her  brother  were  conducting  a  laun- 
dry in  a  leased  building  in  Lincoln,  an  incendiary  fire  was 
started  in  the  laundry  at  night  June  29,  1918.  Both  were 
charged  by  defendant  with  the  felony,  and  were  bound  over 
to  the  district  court  after  a  preliminary  hearing  before  a 
justice  of  the  peace,  who  found  probable  cause  for  the  prose- 
cution. In  the  district  court  the  county  attorney  charged 
them  with  the  same  felony,  but  afterward  dismissed  the 
prosecution  as  to  plaintiff.  Her  brother  was  tried  and  ac- 
quitted. Plaintiff  had  not  been  taken  to  prison,  but  had 
given  bond  to  appear  in  court  to  answer  the  charge  of 
arson. 

When  defendant  made  the  initial  complaint  he  was  dep- 
uty fire  commissioner  of  the  state.  As  such,  it  was  his 
statutory  duty  to  investigate  the  cause,  origin  and  circum- 
stances of  every  fire  occurring  in  the  city  of  Lincoln.  Rev. 
St.  1913,  sees.  2501,  2502.  After  due  investigation  and  the 
collection  of  the  necessary  data,  he  was  directed  by  law, 
among  other  things,  as  follows: 

^'If  he  shall  be  of  the  opinion  that  there  is  evidence  suffi- 
cient to  charge  any  person  with  the  crime  of  arson,  he  shall 
cause  such  person  to  be  arrested  and  charged  with  such 
oflfense.^^    Rev.  St.  1913,  sec.  2503. 

In  the  action  for  malicious  prosecution  defendant  plead- 
ed his  privileges  as  a  public  officer,  prosecution  in  good 
faith,  full  disclosure  to,  knd  advice  of,  the  county  attorney, 
and  probable  cause.  After  a  thorough  examination  of  the 
record  and  the  law  applicable  to  undisputed  facts,  it  has 
been  found  necessary  to  discuss  only  the  defense  of  prob- 
able cause. 

Whether  facts  and  circumstances  established  by  uncon- 
tradicted evidence  amount  to  probable  cause  fo:  a  criminal 
prosecution  is  a  question  of  law  for  the  court,  and  not  an 
issue  of  fact  for  the  jury.  This  is  not  only  the  law  of  Ne- 
braska, but  is  a  generally  accepted  rule.  Turner  v.  O^Brien, 
5  Neb.  542;  Dreyfus  v.  Aul,  29  Neb.  191 ;  Nehr  v.  Dobhs,  47 
Neb.  863 ;  Bechel  v.  Pacific  Express  Co,,  65  Neb.  826 ;  Bank 
of  Miller  v,  Richmon,  68  Neb.  731 ;  Clark  v.  Folkers,  1  Neb. 
( Unof . )  96 ;  and  other  cases  cited  in  note  in  L.  R.  A.  1915D 
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5,  8  {Michael  v.  Matson,  81  Kan.  360).  The  principle  of 
law  applicable  has  been  stated  in  this  form : 

"In  an  action  for  malicious  prosecution  where  there  is 
sufficient  undisputed  evidence  to  show  probable  cause,  the 
trial  court  should  direct  a  verdict  for  the  defendant/' 
Bechel  v.  Pacific  Express  Co.,  65  Neb.  826. 

This  doctrine  is  founded  on  public  policy  and  is  essen- 
tial to  the  W'Clfare  of  society.  Those  w-ho  feloniously  de- 
stroy property,  and  thus  endanger  lives,  should  be  brought 
before  the  bar  of  justice.  Individuals  and  officers  having 
know'ledge  of  felonies  should  not  be  unnecessarily  deterred 
from  becoming  informers  by  the  fear  of  incurring  liability 
for  damages  for  malicious  prosecution.  The  laTv  recognizes 
the  interests  of  the  state  and  the  proper  protection  of  its 
informers,  as  w^ell  as  the  rights  of  individuals  charged 
with  crime.  The  guilt  of  accused  is  not  the  legal  test  of 
probable  cause.  Such  facts  and  circumstances  as  would 
lead  an  unprejudiced  person  of  ordinary  prudence  and  in- 
telligence to  believe  that  accused  is  guilty  of  a  crime  which 
some  one  has  in  fact  committed  constitute  probable  cause 
as  a  matter  of  law.  The  language  of  the  law  is  that  "what 
facts  and  whether  particular  facts  amount  to  probable 
cause  is  a  question  of  law."  Where  uncontradicted  evi- 
dence thus  shows  probable  cause,  the  jury  should  not  be 
allowed  to  speculate  on  the  issue. 

Testing  the  conduct  of  defendant  by  the  principles  of  law 
stated,  what  are  the  undisputed  facts  and  circumstances 
which  prompted  him  to  accuse  plaintiff  of  arson? 

The  fire  department  was  called  about  3  o'clock  in  the 
morning  and  extinguished  the  fire  before  the  laundry  or 
the  building  w^as  destroyed.  The  chief  of  the  fire  depart- 
ment promptly  notified  defendant  of  the  fire,  and  requested 
an  official  investigation,  wiiich  was  made  the  same  morn- 
ing. Defendant  did  not  know^  plaintiff  or  her  brother, 
and  was  therefore  unprejudiced  at  the  time.  When  the 
fire  department  arrived  the  doors  of  the  laundry  were 
locked  and  there  was  a  fire  in  the  interior.  A  barrel  of 
waste  paper  saturated  with  gasoline  had  been  left  near 
the  center  of  the  main  floor  and  another  on  the  second 
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floor.  Both  barrels  had  been  partially  consumed.  Two  or 
three  kerosene  cans  had  been  left  in  the  laundry  and  there 
was  an  unusual  amount  of  oil  there.  There  was  conclusive 
evidence  of  arson.  Plaintiff  and  her  brother  admitted  they 
had  been  in  the  laundry  as  late  as  11 :30  the  night  of  the 
fire,  and  that  they  left  the  building  together.  The  laundry 
was  an  insolvent  enterprise.  Its  property  had  been  re- 
cently attached  for  debt.  It  was  valued  at  |4,093.70,  ac- 
cording to  an  inventory  jointly  made  by  an  underwriter, 
defendant,  and  others.  The  fire  insurance  aggregated  over 
112,000.  A  policy  of  $8,000  had  been  issued  the  day  be- 
fore the  fire.  Plaintiff  and  her  brother,  the  latter  being 
owner,  operated  the  laundry  together.  Both  were  unmar- 
ried and  occupied  the  same  home.  Plaintiff  received  no 
stated  salary,  but  her  brother  provided  her  with  a  living 
and  with  whatever  money  she  needed.  With  the  excep- 
tions of  plaintiff  and  her  brother  there  was  nothing  to  in- 
dicate that  any  one  had  a  motive  for  committing  the  arson, 
and  there  was  no  incriminating  circumstance  connecting 
any  one  else  with  it.  It  is  shown  by  uncontradicted  evi- 
dence that  defendant  had  knowledge  of  these  undisputed 
facts  and  circumstances  before  he  accused  plaintiff  of  the 
arson,  and  they  establish  probable  cause  as  a  matter  of  law. 
By  other  proofs  probable  cause  did  not  become  an  issue  of 
fact.  In  the  oflSce  of  defendant,  as  deputy  fire  commis- 
sioner, plaintiff  had  an  opportunity  to  tell  her  own  story, 
and  she  there  denied  participation  in,  and  knowledge  of, 
the  starting  of  the  fire.  She  also  gave  references  to  per- 
sons whom  she  said  would  vouch  for  her  good  character. 
On  the  witness-stand  she  testified  that  defendant  threaten- 
ed to  arrest  her  if  she  did  not  confess  her  guilt,  but  this 
latter  statement  was  positively  denied  by  defendant.  Ac- 
cepting, however,  all  of  the  testimony  in  her  behalf  as 
verity,  it  does  not  raise  a  question  of  fact  on  the  issue  of 
probable  cause.  Denial  of  guilt  is  often  found  in  the  pleas 
and  in  the  testimony  of  accused  persons  who  are  convicted 
by  circumstances  which  speak  louder  than  words.  The 
facts  and  condition  outlined  herein,  notwithstanding  the 
denial,  justified  an  honest  belief  that  plaintiff,  though  in- 
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nocent,  participated  with  her  brother  in  the  arson.  A 
threat  to  arrest  defendant  if  she  did  not  confess  would  im- 
ply a  belief  in  her  guilt,  and  that  belief,  as  already  ex- 
plained, is  justified  by  facts  and  circumstances  proved  by 
evidence  not  disputed.  Defendant  was  not  responsible  for 
the  incriminating  incidents  pointing  to  plaintiff's  guilt. 
Plaintiff  did  not  make  a  case  for  the  consideration  of  the 
jury,  and  the  verdict  is  not  supported  by  the  evidence.  It 
is  contrary  to  law. 

For  the  reasons  stated,  the  judgment  of  the  district  court 
is  reversed,  with  directions  to  dismiss  the  action  at  the 
costs  of  plaintiff  in  both  courts. 

Reversed. 
MoKRisSEY,  C.  J.,  and  Day,  J.,  not  sitting. 


John  P.  Osborn,  appellee,  v.  Omaha  Structural  Steel 

Company,  appellant. 

Filed  November  10,  1920.    No.  21476. 

Master  and  Servant:  Workmen's  Compensation  Act:  Patmsnts: 
Penalty.  Under  the  workmen's  compensation  act,  periodical  in- 
stalments of  compensation  for  an  injury  to  an  employee  do  not 
become  due,  in  the  sense  that  they  carry  the  statutory  penalties 
for  non-payment,  until  the  obligation  of  the  employer  is  definitely 
ascertained  or  settled  in  the  exercise  of  proper  diligence  on  his 
part,  where  there  is  a  reasonable  controversy  over  the  extent  of 
the  injury  as  a  basis  for  the  number  of  periodical  payments  and 
the  amount  of  each. 

Appeal  from  the  district  court  for  Douglas  county: 
Arthur  C.  Wakley,  Judge.   Reversed,   with   directions. 

Rosewater  &  Cotner  and  E.  J,  Corkin,  for  appellant. 

J.  E.  Von  Dorn,  contra. 

Rose,  J. 

TMs  is  a  proceeding  under  the  workmen's  compensation 
act.  While  plaintiff  was  earning  75  cents  an  hour  in  the  em- 
ploy of  defendant,  his  right  hand  was  drawn  into  a  hoist- 
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ing  machine  November  14, 1918.  As  a  result  of  the  accident 
the  hand  was  mangled  and  plaintiff  lost  a  little  finger. 
He  applied  to  the  compensation  commissioner  for  an  award 
for  his  injuries,  and  July  31, 1919,  was  allowed  |12  a  week 
for  34  3-4  weeks  from  the  date  of  the  injury.  Defendant 
haying  made  weekly  payments  of  $12  each  for  31  weeks, 
that  period  was  deducted  from  the  whole  period  for  which 
compensation  was  allowed.    It  was  ordered  further : 

"The  periodical  payments  of  compensation  now  due  shall 
be  paid  immediately  upon  receipt  of  this  award.  Failure 
of  the  defendant  company  to  comply  with  the  provisions 
of  this  award  shall  automatically  subject  the  said  defend- 
ant company  to  the  penalty  as  provided  in  3666,  section  116 
workmen's  compensation  law  of  Nebraska,  as  amended  in 
1917." 

Prom  the  award  of  the  compensation  commissioner  plain- 
tiff appealed  to  the  district  court,  where  there  were  find- 
ings that  plaintiff  was  entitled  to  |12  a  week  for  119  weeks, 
beginning  June  25,  1919,  and  that  for  failure  of  defend- 
ant to  make  such  payments  plaintiff  was  also  entitled,  un- 
der the  statute,  to  f 6  a  week  from  June  25,  1919,  until 
February  28,  1920,  the  date  of  the  decision.  From  a  judg- 
ment on  these  findings  in  favor  of  plaintiff,  defendant  has 
appealed  to  this  court. 

It  is  argued  that  the  judgment  is  excessive,  and  that  it 
is  not  sustained  by  the  evidence.  An  examination  of  the 
record  leads  to  the  conclusion  that  plaintiff's  earnings  and 
his  injuries  were  such  as  to  justify  the  finding  that  he  was 
entitled  to  recover  |12  a  week  for  119  weeks,  beginning 
June  25,  1919.  The  penalties,  however,  seem  to  have  been 
imposed  under  a  misinterpretation  of  the  statute.  There 
was  a  reasonable  controversy  as  to  the  extent  of  the  injury, 
and  there  is  nothing  to  indicate  that  defendant  did  not 
pursue  its  remedies  with  proper  diligence.  At  the  time  the 
compensation  commissioner  made  his  award  of  f  1 2  a  week 
for  34  3-4  weeks,  defendant  had  been  in  default  on  that 
basis  for  3  3-4  weeks  only,  and  was  willing  to  comply  with 
the  award.    Plaintiff,  by  his  appeal,  not  defendant,  sus- 
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pended  the  award  until  it  was  set  aside,  and  until  the  al- 
lowance for  compensation  was  increased  with  penalties 
upon  a  trial  in  the  district  court.  There  being  a  reason- 
able controversy  over  the  extent  of  plaintiff's  injuries,  de- 
fendant, feeling  itself  aggrieved  by  the  extended  period  for 
weekly  payments,  including  penalties,  exercised  the  right 
of  appeal  to  this  court.  Undei  these  circumstances,  the 
statutory  penalties  are  not  imposable,  except  for  the  period 
of  actual  default  outside  of  the  legitimate  course  of  liti- 
gation, which,  in  the  present  instance,  is  3  3-4  weeks.  Un- 
der the  workmen's  compensation  act,  periodical  instal 
ments  of  compensation  for  an  injur  •  to  an  employee  do  not 
become  due,  in  the  se.  se  that  they  carry  the  statutory  pen- 
:  ^ties  for  nonpayment,  until  the  obligation  of  the  employer 
is  definitely  ascertained  or  settled  in  the  exercise  of  proper 
diligence  on  his  part,  w^here  there  is  a  reasonable  contro- 
versy over  the  extent  of  the  injury  as  a  basis  for  the  num- 
ber of  periodical  payments  and  the  amount  of  each.  Rev. 
St.  1913,  sec.  3666,  as  amended  by  Laws  1917,  ch.  85,  sec. 
9%,  and  Laws  19J9,  ch.  91,  sec.  4;  Updike  Orain  Co.  v. 
Swanson,  104  Neb.  661.  It  follows  that  the  judgment  be- 
low is  excessive  to  the  extent  of  all  the  penalties  imposed, 
except  for  the  period  of  3  3-4  weeks.  The  proceeding  is 
therefore  remanded,  with  a  direction  to  the  district  court, 
on  the  record  already  made,  to  reform  the  judgment  to 
comply  with  these  views. 

Revbbsed. 
Day,  J.,  not  sitting. 

Dean,  J.,  dissenting. 

The  penalty  that  is  discussed  in  the  opinion  of  the  ma- 
jority was  imposed  by  the  legislature  to  make  it  reasonably 
certain  that  the  payments  contemplated  by  the  law  would 
not  be  delayed  and  the  act  thereby  nullified.  In  other 
words,  the  penalty  w^as  imposed  to  protect  the  injured  em- 
ployee from  an  employer's  "bad  guess"  with  respect  to 
the  meaning  of  the  law.  Parson  v.  Murphy,  101  Neb.  542, 
16  N.  C.  C.  A.  174.  If  the  statute  as  construed  by  the 
opinion  of  the  majority  is  to  become  the  settled  law  of  the 
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state  it  is  perfectly  plain  that  the  "waiting  time  penalty" 
feature  of  the  act  will  be  of  no  benefit  to  the  persons  for 
whom  the  benefit  was  intended  by  the  legislature. 


Prank  W.  Matteson  et  al.,  APPEiiLEEs,  v.  Creighton  Uni- 
versity^ APPELLANT. 

Filed  Notembes  10,  1920.     No.  21590. 

1.  Constitatlonal  Law:  District  Courts:  Jurisdiction.  Under  the 
state  Constitution,  district  courts  have  equity  jurisdiction,  and 
It  may  be  exercised  without  legislative  enactment. 

2.  Charities:  Administration.  In  the  exercise  of  equity  jurisdiction, 
the  district  courts  may  supervise  the  administration  of  charitable 
trusts. 

3.  :  Trust  Property:  Alienation.  Alienation  of  trust  property 

to  carry  out  the  original  design  of  the  donor  may  be  permitted 
by  a  court  of  equity,  though  not  authorized  by  the  Instrument 
creating  the  trust  or  by  legislative  enactment. 

4.  :  1' .  Owing  to  changed  conditions,  equity  may 

permit  a  trustee  to  sell  real  estate  charged  with  a  charitable  trust, 
to  invest  the  proceeds  in  interest-bearing  securities,  and  to  apply 
the  Interest  to  beneficial  uses  in  lieu  of  the  former  rents,  when 
manifestly  for  the  benefit  of  the  trust,  though  the  terms  of  the 
grant  do  not  authorize  such  a  sale. 

5.   :  :  Equity  Jurisdiction.     Where  the  form  of  trust 

property  is  legally  changed,  the  trust  follows  it  in  its  new  form 
with  equity's  supervisory  power  of  administration  unchanged. 

Appeal  from  the  district  court  for  Douglas  county: 
Arthur  0.  Wakbley,  Judge.    Affrmed. 

Educin  F.  Leary,  for  appellant. 

Brogan,  Ellick  &  Raymond^  contra. 

Rose,  J. 

This  is  a  suit  in  equity  to  quiet  in  plaintiffs  the  title  to 
lot  2,  block  192,  in  the  original  city  of  Omaha.  A  de- 
murrer to  the  petition  was  sustained,  and,  defendant  elect- 
ing to  stand  on  its  demurrer  and  refusing  to  plead  further, 


220  NEBRASKA  REPORTS.  [Vol.  105 

Matteson  y.  Crelghton  University. 

a  decree  was  rendered  in*  favor  of  plaintiffs.  Defendant 
has  appealed. 

The  lot  described  is  situated  in  a  business  district,  and 
on  it  there  is  a  five-story  brick  building  which  is  rented  for 
warehouse  purposes.  When  John  A.  Creighton  owned  the 
property  he  teonveyed  it  by  warranty  deed  October  15, 1906, 
to  defendant,  the  Creighton  University,  a  corporation  hav- 
ing authority  to  conduct  an  educational  institution  and  to 
accept  and  execute  trusts  for  that  purpose.  Grantor  in 
his  deed  created,  and  defendant  as  trustee  accepted,  a  char- 
itable trust  in  the  following  terms : 

"The  said  the  Creighton  University  is  to  keep,  maintain 
and  preserve  the  premises  and  property  herein  above  de- 
scribed and  use  the  rents,  issues,  revenues  and  money  de- 
rived therefrom  primarily  for  the  support,  maintenance 
and  development  of  Creighton  College  at  Omaha,  Nebraska, 
maintaining  such  classes  and  faculty  as  may  be  necessary 
in  conducting  high  schools  and  college  departments;  the 
surplus  if  any  of  said  rents,  revenues  and  money  derived 
from  said  property  remaining  after  supplying  the  needs  of 
said  Creighton  College  is  to  be  devoted  to  the  maintenance 
and  development  of  the  Creighton  University." 

The  trust  as  created  was  administered  by  defendant  with 
the  property  in  specie  for  more  than  13  years.  In  the  mean- 
time conditions  changed.  The  building  deteriorated  and 
the  value  of  the  lot  increased  until  interest  at  the  rate  of 
6  per  centum  per  annum  on  the  sale  value  of  the  property 
would  exceed  the  net  rental  value  to  the  extent  of  f  1,340  in 
a  year.  On  a  proper  petition  containing  all  of  the  essential 
facts  the  district  court,  in  the  exercise  of  chancery  or 
equity  jurisdRction,  authorized  defendant  to  sell  the  trust 
property  for  |100,000  and  to  invest  the  proceeds  in  interest- 
bearing  securities  for  the  benefit  of  the  trust.  Pursuant 
to  the  authority  thus  granted,  plaintiffs  bought  the  real 
estate  described  for  the  fully  paid  consideration  of  ?100,- 
000  and  defendant  conveyed  the  title  to  them  by  warranty 
deed. 

According  to  the  petition  to  quiet  title,  the  cloud  of 
which  plaintiffs  complain  arises  from  the  apparent  re- 
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strictions  in  the  deed  creating  the  trust.  Defendant  afi 
trustee  was  not  therein  specifically  authorized  to  sell  the 
trust  property,  nor  is  such  authority  to  be  found  in  any 
statute.  There  is  no  statute  conferring  upon  the  district 
court  in  specific  terms  power  to  authorize  a  corporation 
like  defendant  to  sell  property  acquired  on  the  terms  im- 
posed by  the  trust  deed.  These  considerations,  however, 
do  not  control  the  decision.  The  chancery  or  equity  pow- 
ers of  the  district  courts  come  from  a  higher  source  than 
legislative  enactment.  The  Constitution  declares:  "The 
district  courts  shall  have  both  chancery  and  common-law 
jurisdiction.^^  Article  VI,  sec.  9.  The  equity  jurisdiction 
thus  conferred  may  be  exercised  without  the  aid  of  legis- 
lation. 

One  of  the  well-recognized  grounds  of  equity  jurisdic- 
tion is  supervision  of  the  administration  of  trusts. 

Alienation  of  trust  property  to  carry  out  the  original 
design  of  the  donor  may  be  permitted  by  a  court  of  equity, 
though  not  authorized  by  the  instrument  creating  the  trust 
or  by  legislative  enactment. 

Owing  to  changed  conditions,  equity  may  permit  a  trus- 
tee to  sell  real  estate  charged  with  a  charitable  trust,  to 
invest  the  proceeds  in  interest-bearing  securities,  and  to 
apply  the  interest  to  beneficial  uses  in  lieu  of  the  former 
rents,  when  manifestly  for  the  benefit  of  the  trust,  though 
the  terms  of  the  grant  do  not  authorize  such  a  sale. 

Where  the  form  of  trust  property  is  legally  changed,  the 
trust  follows  it  in  its  new  form  with  equity's  supervisory 
power  of  administration  unchanged. 

These  rules  of  equity  are  firmly  established.  They  are 
founded  on  wisdom  and  justice,  and  it  is  unnecessary  to 
go  into  their  history  or  into  the  philosophy  on  which  they 
rest.  The  present  case  is  a  typical  one  for  the  application 
of  the  principles  stated.  The  use  of  *^the  rents,  issues, 
revenues  and  money"  derived  from  the  real  estate  "for  the 
support,  maintenance  and  development  of  Creighton  Col- 
lege" was  the  primary  and  fundamental  object  of  the  grant. 
Neither  the  building  nor  the  ground  was  intended  to  be 
used  directly  for  educational  purposes.     Interest-bearing 
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securities  purchased  with  the  proceeds  of  the  sale  will 
create  a  much  larger  current  fund  than  the  realty  itself.  To 
the  extent  of  the  increase  the  purpose  of  grantor  would  be 
thwarted,  if  the  sale  were  not  made.  The  interest  qf  the 
trust  requires  the  change.  The  trust  attaches  to  the  prop- 
erty in  its  new  form  without  impairing  the  security^  and 
it  will  thus  be  protected  by  the  same  supervisory  power 
under  which  equity  authorized  the  change.  The  trust 
deed  contains  no  condition  forbidding  a  sale  by  the  trustee 
or  by  the  beneficiaries  of  the  trust.  The  right  to  make  such 
a  sale  has  not  been  taken  away  by  statute.  The  reasons 
for  the  sale  make  a  strong  appeal  to  a  court  of  equity.  There 
is  no  legal  objection  to  the  permission  granted. 

The  title,  therefore,  was  properly  quieted  in  plaintiffs, 
and  the  judgment  is 

Affirmed. 

M0REIS8EY  0.  J.,  and  Day,  J.,  not  sitting. 


Jonathan  A.  Bridger,  appellant,  v.  Lincoln  Feed  & 

Fuel  Company,  appellee. 

Filed  Novembeb  10,  1920.    No.  21626. 

1.  Master  and  Servant:  Workmen's  Compensation  Act:  Casual  Em- 
ployee. Under  the  workmen's  compensation  act,  an  employee 
whose  employment  is  "casual"  Is  not  entitled  to  compensation 
from  his  employer  for  personal  injuries.     Rev.  St.  1913»  sec.  3666, 

as  amended  by  Laws  1917,  ch.  85,  sec.  4. 

2.  :  :  .    The  term  *'casual,"  as  used  in  that  part 

of  the  workmen's  compensation  act  precluding  an  employee  whose 
employment  is  casual  from  recovering  from  his  employer  compen- 
sation for  personal  injuries,  is  defined  by  the  act  Itself  to  mean 
"occasional;  coming  at  certain  times  without  regularity,  in  dis- 
tinction from  stated  or  regular,"  and  should  be  so  construed  in 
applying  the  statute. 

3.  :  :  .    An  employee  unloading  cars  of  coal  for 

25  cents  a  ton  at  irregular  intervals  under  a  separate  employment 
for  the  unloading  of  each  particular  car  held,  on  the  facts  stated 
in  the  opinion,  to  be  a  person  whose  employment  was  "casual," 
and  not  entitled  to  compensation  for  personal  injuries. 
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Appeal  from  the  district  court  for  Lancaster  county: 
Elliott  J.  Clements,  Judge.    Affirmed, 

R.  J.  Greene  and  Hugh  C.  Wilson^  for  appellant. 

F.  G.  Foster y  0,  K.  Perrin  and  8.  M.  Kier,  contra. 

BosE,  J. 

This  is  a  proceeding  under  the  workmen^s  compensation 
act.  Plaintiflf's  right  hand  was  crushed  February  24, 1920, 
and  his  third  finger  severed  therefrom,  while  he  was  un- 
loading for  defendant  a  car  of  coal  for  25  cents  a  ton.  He 
applied  to  the  compensation  commissioner  for  an  award 
for  his  injuries,  and  was  allowed  therefor  flo  a  week 
for  20  weeks  and  in  addition  |7.50  a  week  for  9  weeks  for 
medical  expenses.  From  this  aw  ard  defendant  appealed  to 
the  district  court,  where  it  was  held  that  plaintiff  was  not 
entitled  to  compensation  for  his  injuries.  From  a  dismissal 
of  the  proceeding  he  has  appealed. 

The  question  presented  by  the  appeal  is  the  applicability 
of  the  workmen^s  compensation  act  to  plaintiff's  claim. 

Defendant  pleaded  that  the  employment  of  plaintiff  was 
"casual,"  and  that  therefore  he  is  precluded  from  recover- 
ing compensation  by  the  following  statutory  provisions  re- 
lating to  the  term  "employee :'' 

"It  shall  not  be  construed  to  include  any  person  whose 
employment  is  casual,  or  not  for  the  purpose  of  gain  or 
profit  by  the  employer,  or  which  fs  not  in  the  usual  course 
of  the  trade,  business,  profession  or  occupation  of  his  em- 
ployer. The  term  ^casual'  shall  be  construed  to  mean  *oc- 
casional;  coming  at  certain  times  without  regularity,  in 
distinction  from  stated  or  regular.'  "  Rev.  St.  1913,  sec. 
3656,  as  amended  by  Laws  1917,  ch.  85,  sec.  4. 

For  the  purposes  of  this  inquiry  "casual"  must  be  thus 
construed,  and  the  facts  may  be  stated  as  follows :  Plaintiff 
began  to  unload  a  car  of  coal  for  defendant  February  21, 
1920,  and  finished  the  task  the  next  day.  He  began  to  un- 
load another  car  February  23,  1920,  and  was  injured  the 
following  day  before  he  had  removed  all  of  the  coal.  For 
these  services  he  was  paid  |20  by  check  of  defendant,  being 
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25  cents  a  ton.  About  a  week  earlier  plaintiff  had  unload- 
ed a  ear  of  coal  for  defendant  yi  the  same  yards.  During 
a  year's  time  previously  lie  had  unloaded  three  or  four  cars 
and  received  25  cents  a  ton.  He  was  entitled  to  his  pay 
when  he  unloaded  a  car,  and  could  then  get  it  if  he  could 
find  defendant's  manager  at  the  time.  Plaintiff  in  each 
instance  was  employed  to  unload  a  particular  car  of  coal. 
Between  jobs  he  sometimes  stayed  around  defendant's 
yards,  and  when  a  car  of  coal  came  in  he  asked  for  the  un- 
loading, was  told  the  price,  and  performed  the  service,  but 
during  some  of  the  intervals  he  had  worked  for  others. 
There  is  competent  evidence  of  these  facts,  and  they  are 
established  for  the  purpose  of  the  appeal  by  the  finding  of 
the  district  court  in  favor  of  defendant. 

Was  the  employment  of  plaintiff  "casual?"  The  legis- 
lature defined  that  word  as  used  in  the  workmen's  compen- 
sation act.  In  the  provision  quoted  it  means  "occasional ; 
coming  at  certain  times  without  regularity,  in  dinstinction 
from  stated  or  regular."  This  statutory  definition  is  plain, 
and  plaintiff's  employment  by  defendant  was  within  its 
terms.  The  evidence  shows  clearly  that  plaintiff's  employ- 
ment was  "occasional;  coming  at  certain  times  without 
regularity,  in  distinction  from  stated  or  regular."  The 
trial  court  so  held,  and  the  judgment  is 

Affirmed. 

Dean,  J.,  not  sitting. 


Julia  Kammer  v.  State  op  Nebraska. 

FiusD  November  10,  1920.     No.  21648. 

1.  Contempt:  Information.  Where  an  information  for  contempt  for 
the  violation  of  a  remedial  judicial  order  in  a  civil  case  shows 
clearly  that  the  disobedience  was  "wilful/*  the  failure  to  use  that 
word  in  making  the  charge  is  not  a  fatal  defect. 

2.   :   Failure  to  Answer.     A  defendant  may  be  found  guilty 

of  contempt  for  violating  a  peremptory,  remedial  order,  where, 
after  the  filing  of  a  proper  information  and  the  giving  of  due 
notice  to  show  cause  why  he  should  not  be  punished,  he  does  not 
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answer,  fails  to  make  any  such  showing,  and  offers  no  excuse  for 
his  disobedience;  and  in  such  a  case  he  Is  not  deprived  of  his 
right  to  a  hearing,  his  conduct  being  treated  as  a  confession  of 
guilt. 

3.  :    CoMMiTMEXT.     Where   a   person    charged   with   contempt 

for  violating  a  peremptory  order  entered  as  a  remedial  measure 
for  the  benefit  of  a  party  in  a  civil  suit  has  been  duly  convicted 
after  proper  notice,  his  commitment  may  be  ordered  in  his  ab- 
sence. 

Error  to  the  district  court  for  Douglas  county :  Willis 
G.  Sears,  Judge.    Affirmed. 

F.  A.  Mulpiger^  John  F.  Moriarty  and  W.  J.  Connell, 
for  plaintiff  in  error. 

Arthur  C.  Pancoastj  contra. 

Rose,  J. 

Julia  Kammer,  defendant,  was  convicted  of  contejnpt 
for  violating  a  peremptory  order  to  produce  before  the 
district  court  the  infant  child,  Ruth  Naomi  Kammer,  the 
punishment  being  commitment  to  the  county  jail  during 
further  disobedience.  As  plaintiff  in  error,  defendant  pre- 
sents for  review  the  record  of  her  conviction. 

When  the  child  was  three  years  old  its  mother  procured 
a  divorce  from  its  father  on  the  ground  of  extreme  cruelty, 
and  the  court  committed  its  permanent  custody,  care  and 
nurture  to  its  mother,  but  permitted  defendant,  its  pater- 
nal grandmother,  Uy  keep  it  two  days  each  month  for  com- 
panionship with  its  father.  Under  the  court's  order  de- 
fendant took  the  child  for  a  visit,  but,  failing  to  return  it 
to  its  mother,  was  peremptorily  ordered  to  produce  it  be- 
fore the  court.  This  order  was  disobeyed  after  due  notice. 
Upon  information  of  the  mother  defendant  was  cited  to 
show  cause,  if  any,  why  she  should  not  be  punished  for 
contempt,  but  at  the  appointed  time  defendant  entered  no 
formal  plea,  filed  no  answer,  and  made  no  sufficient  show- 
ing. Thereupon  she  was  adjudged  to  be  in  contempt,  the 
punishment,  as  stated,  being  imprisonment  in  the  county 
jail  until  such  a  time  as  she  should  produce  the  child  in 
court. 

105  Neb.— 15 
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It  is  first  argued  that  the  information  is  insufficient  be- 
cause it  fails  to  charge  wilful  disobedience.  I'he  position 
seems  to  be  untenable.  Defendant  was  permitted  by  the 
decree  to  keep  the  child  as  a  monthly  visitor  for  two  days 
at  a  time.  Her  right  to  its  custody  was  granted  on  the 
terms  prescribed  by  the  court.  She  was  answerable  to  the 
court  for  the  performance  of  the  trust  confided  to  her.  Her 
son  had  abused  his  child's  mother  and  had  thus  lost  his 
rights  as  custodian  of  his  offspring.  Defendant  represent- 
ed the  judicial  arm  of  the  government  in  permitting  tem- 
porary companionship  between  the  father  and  the  child 
and  in  returning  the  latter  to  the  lawful  custody  of  its 
mother.  It  was  the  duty  of  defendant  to  exercise  her  tem- 
porary authority  in  a  manner  commensurate  with  her 
responsibility  to  the  mother  and  to  the  state,  to  keep  con- 
trol of  the  child  during  its  visit,  to  report  immediately  any 
invasion  of  her  right  to  temporary  custody,  and  to  return 
the  ward  to  its  permanent  custodian  without  any  further 
order  from  the  court.  Over  these  matters  the  court  had 
supervisory  power  and  had  jurisdiction  to  order  defendant 
to  bring  the  child  into  court.  No  fine  was  imposed.  The 
purpose  of  the  imprisonment  was  to  compel  obedience. 
The  punishment  was  remedial.  The  information  states 
the  jurisdictional  facts.  The  making  of  the  court's  order 
and  its  violation  by  defendant  are  charged.  It  is  also 
charged  that,  though  often  requested,  defendant  refuses 
to  return  the  child  to  its  mother.  Whjile  the  information 
does  not  use  the  w^ord  "wilful,"  thte  charge  as  a  whole  shows 
clearly  that  the  disobedience  was  wilful.  This  is  sufficient 
in  that  respect,  where  the  proceeding  is  remedial  to  compel 
obedience  to  a  judicial  order.  Nebraska  Children's  Home 
Society  v.  State,  57  Neb.  765. 

The  next  complaint  is  that  defendant  w^as  deprived  of 
her  right  to  a  hearing.  On  this  point  she  seems  to  be  fore- 
closed by  former  opinions.  Qandy  v.  State,  13  Neb.  445; 
Nebraska  Children's  Pome  Soci-ety  v.  State,  57  Neb.  765; 
Candy  v.  Estate  of  Bissel,  5  Neb.  (TJnof.)  184.  In  a  re- 
cent opinion  it  was  held: 
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"Under  the  Criminal  Code  the  defendant  must  be  ar-* 
raigned  and  be  required  to  plead,  and  if  he  stand  mute 
the  court  is  required  to  enter  a  plea  of  not  guilty  in  his  be- 
half. Such  is  not  the  rule  in  a  contempt  proceeding.  In 
such  cases  we  have  held  that  defendant  in  contempt,  who 
refuses  to  plead,  may  be  treated  by  the  court  as  admitting 
the  charges  contained  in  the  information."  Hanika  v.  State, 
87  Neb.  845, 

In  the  present  case  the  trial  court,  therefore,  in  adjudg- 
ing defendant  to  be  in  contempt  upon  her  failure  after  due 
notice  to  answer  the  citation  at  the  appointed  time,  or  to 
show  sufficient  cause  why  she  should  not  be  punished  or 
to  give  any  reasonable  excuse  for  her  failure  to  comply 
with  the  peremptory  order,  followed  precedent. 

The  concluding  argument  is  directed  to  the  proposition 
that  the  commitment  is  void  because  defendant  was  not 
present  in  court  when  the  sentence  of  imprisonment  was 
pronounced.  In  a  case  like  the  present,  where  the  purpose 
of  punishment  is  to  compel  obedience  to  a  judicial  order 
for  the  benefit  of  a  party  to  the  suit,  after  due  notice  and  a 
failure  to  answer  the  citation,  there  is  authority  for  the 
rule  that  defendant's  presence  is  unnecessary  at  the  time 
the  commitment  is  ordered.  Barclay  v.  Barclay,  184  111. 
471.  An  annotator  on  this  subject  in  a  recent  note  in  10 
L.  R.  A.  n.  s.  1102,  where  the  cases  are  collected,  says : 

"An  extensive  search  has  failed  to  reveal  any  case  where 
a  conviction  for  a  civil  contempt  has  been  set  aside  merely 
because  the  contemnor  was  not  in  the  presence  of  the  court 
when  sentence  was  rendered.  In  proceedings  for  civil  con- 
tempt, if  the  alleged  contemnor  has  had  notice  thereof,  the 
judgment  against  him  will  be  upheld,  in  spite  of  his  absence 
from  court  at  the  time  it  was-  rendered."  Mylius  v,  Mc- 
Donald, 10  L.  R.  A.  n.  s.  1098  {Ex  Parte  Mylius,  61  W.  Va. 
405). 

Though  absence  of  defendant  at  the  time  the  order  of 
commitment  is  made,  after  there  has  been  a  valid  convic- 
tion as  a  remedial  measure,  is  not  a  ground  of  reversal,  it  is 
the  better  course,  if  practicable,  to  require  the  presence  of 
defendant,  since  it  leaves  open  to  the  last  the  opportunity 
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to  appeal  for  mercy,  to  comply  with  the  order  violated,  or 
to  purge  the  contempt.    The  respect  due  to  the  courts  of 
justice  is  more  likely  to  follow  the  milder  course. 
There  being  no  prejudicial  error  found,  the  judgment  is 

Affirmed. 
Dean,  J.,  not  sitting. 


Statb^  ex  rel.  Andrew  R.  Oleson^  relator^  v.  Wai/tee 
L.  Minor,  County  Clerk,  respondent. 

Filed  November  10,  1920.    No.  21764. 

1.  Elections:  Vacaitgy  in  Supreme  Coubt:  Mandamus.  Mandamus 
wiU  not  lie  to  compel  a  ministerial  officer  to  place  upon  the  official 
nonpartisan  Judiciary  ballot  blank  spaces,  appropriately  placed  in 
the  proper  office  diylsion,  so  that  the  electors  of  the  state  may  at 
the  general  November  election  write  in  names,  and  vote  for  per- 
sons whose  names  are  so  written  in,  to  fill  a  vacancy  in  the  su- 
preme court,  when  such  vacancy  occurred  at  a  period  so  recently  be- 
fore the  primary  election  that  there  was  not  sufficient  time  to 
nominate  candidates  for  such  office.  Rev.  St.  1913,  sees.  2209,  2211, 
as  amended,  Laws  1917,  ch.  37,  as  amended,  Laws  1919,  chs.  88,  89. 
State  V,  Penrod,  102  Neb.  734. 

2.  :  .  When  a  vacancy  occurs  in  the  supreme  court  and 

two  persons  are  thereafter  regularly  nominated  at  the  regular  elec- 
tion under  the  nonpartisan  judiciary  law  as  candidates  for  ''Judge 
of  supreme  court/'  and  subsequently  another  vacancy  occurs  in 
such  court,  but  too  late  to  have  the  names  of  persons  filed  for 
nomination  at  the  primary  as  candidates  for  such  second  vacancy, 
the  two  persons  so  nominated  are  candidates  for  the  first  vacancy 
only. 

8.  Constitutional  Law:  Vacancy  in  Supreme  Coxmi.  Section  21,  art. 
VI  of  the  Constitution,  reads:  "In  case  the  office  of  any  Judge  of 
the  supreme  court,  or  of  any  district  court,  shall  become  vacant 
before  the  expiration  of  the  regular  term  for  which  he  was  elected, 
the  vacancy  shall  be  filled  by  appointment  by  the  governor,  until 
a  successor  shall  be  elected  and  qualified,  and  such  a  successor  shall 
be  elected  for  the  unexpired  term  at  the  first  general  election 
that  occurs  more  than  thirty  days  after  the  vacancy  shall  have 
happened."    Held,  that  the  foregoing  section  is  not  self-executlnc* 
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but  must  be  construed  together  with  section  20,  art.  Ill  of  the 
Constitution,  which  reads:  "All  offices  created  by  this  Constitution 
shall  become  vacant  by  the  death  of  the  incumbent,  by  removal 
from  the  state,  resignation,  conviction  of  a  felony,  impeachment, 
or  becoming  of  unsound  mind.  And  the  legislature  shall  provide  by 
general  law  for  the  filling  of  such  vacancy,  when  no  provision  is 
made  for  that  purpose  in  this  Constitution." 

4.  Judges:  Vacancy  in  Supreme  Coubt.  When  a  vacancy  is  created  in 
the  supreme  court  by  death,  resignation,  or  otherwise,  so  recently 
before  the  primary  election  that  sufficient  time  does  not  remain 
to  nominate  candidates  to  be  voted  for  at  the  general  election  to  fill 
the  vacancy,  the  appointee  named  by  the  governor  to  fill  the  va- 
cancy is  entitled  to  hold  the  office  until  a  successor  is  regularly 
nominated  and  elected  pursuant  to  the  provisions  of  the  nonparti- 
san judiciary  law. 

6.  Elections:  Nomiitation  of  Jtjdoes.  The  legislature  having  pro- 
vided that  candidates  for  the  office  of  judge  of  the  supreme  court 
shall  have  their  petitions  for  nomination  filed  at  least  30  days 
prior  to  the  primary  election,  and  having  made  no  provision  for 
the  nomination  of  candidates  for  that  office  after  the  expiration 
of  such  30<lay  period,  the  court  Is  without  authority  to  supply 
that  which  the  legislature  did  not  see  fit  to  supply.  Rev.  St  1913, 
sec.  2209,  as  amended.  Laws  1919,  ch.  88. 

Original  proceeding  in  mandamus  by  relator  to  compel 
respondent,  as  county  clerk,  to  provide  in  the  nonpartisan 
ballot  for  the  election  of  a  judge  of  the  supreme  court  to 
fill  a  vacancy.    Writ  denied. 

E.  B,  Perry  and  W.  T.  Thompson,  for  relator. 

T.  J.  Doyle,  O.  O.  Flansburg,  O.  E.  Matson  and  H.  B. 
Ankeny,  contra. 

Dban^  J.  * 

Relator  made  application  to  this  court  for  a  writ  of 
mandamus  to  require  respondent  to  place  on  the  official 
nonpartisan  judicial  ballot  blank  spaces,  appropriately 
placed  in  the  proper  office  division,  so  that  the  electors 
of  the  state  may,  at  the  general  election  to  be  holden 
November  2, 1920,  write  in  names  and  vote  for  persons  to 
fill  the  vacancy  in  the  supreme  court  caused  by  the  death, 
on  April  18,  1920,  of  the  late  Judge  Albert  J.  Cornish. 
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In  1919  a  vacancy  was  created  by  the  death  of  Judge 
Samuel  H.  Sedgwick  w^ho  departed  this  life  December  25, 
1919,  and  for  reasons  hereinafter  appearing  the  vacancy 
so  created  must  be  noticed  in  deciding  the  present  case. 
Both  Judge  Sedg\^ick  and  Judge  Oomish  were  elected 
to  the  supreme  court  in  November,  1916,  for  the  six-year 
term  beginning  January,  1917,  and  ending  January,  1923. 
On  January  8,  1920,  to  fill  the  vacancy  caused  by  Judge 
Sedgwick^s  death,  until  it  could  be  filled  by  election, 
Honorable  George  A.  Day  was  appointed  by  the  governor. 
Subsequently,  but  not  less  than  30  days  before  the  April 
primary,  and  pursuant  to  the  provisions  of  the  nonparti- 
san judiciary  law,  nominating  petitions  were  filed  in  be- 
half of  Honorable  George  A.  Day  and  Honorable  William 
0.  Dorsey  as  candidates  for  "judge  of  supreme  court. '^ 
When  their  petitions  were  circulated  and  filed  the  va- 
cancy caused  by  the  death  of  Judge  Sedgwuck  was  the 
only  vacancy  to  be  filled.  Both  candidates  were  nominated 
pursuant  to  the  respective  petitions  filed  in  their  behalf 
under  the  nonpartisan  judiciary  law  governing  nomi- 
nations, and  they  are  now  candidates  for  such  vacancy. 
Rev.  St.  1913,  sees.  2209,  2211,  as  amended.  Laws  1917, 
ch.  37,  as  amended,  Laws  1919,  chs.  88,  89.  State  v.  Pen- 
rod,  102  Neb.  734. 

On  April  21,  1920,  Honorable  Leonard  A.  Flansburg 
was  appointed  by  the  governor  to  fill  the  vacancy  caused 
by  the  death  of  Judge  Cornish.  Relator  contends  that 
both  vacancies,  notwithstanding  that  Judge  Cornish  died 
only  two  days  before  the  April,  1920,  primary,  should  be 
filled  by  the  electors  of  the  state  at  the  general  election 
in  November  by  writing  in  the  names  of  persons  and 
voting  for  them.  In  support  of  his  argument  he  cites 
section  21,  art.  VI  of  the  Constitution,  which  he  says  is 
self-executing.  It  provides:  "In  case  the  office  of  any 
judge  of  the  supreme  court,  or  of  any  district  court,  shall 
become  vacant  before  the  expiration  of  the  regular  term 
for  which  he  was  elected,  the  vacancy  shall  be  filled  by 
appointment  by  the  governor,  until  a  successor  shall  be 
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elected  and  qualified,  and  such  a  successor  shall  be  elected 
for  the  unexpired  term  at  the  first  general  election  that 
occurs  more  than  thirty  days  after  the  vacancy  shall  have 
happened." 

We  do  not  agree  with  relator^s  argument  that  the  fore- 
going section  of  the  Constitution  is  self-executing.  No 
provision  is  made  in  that  section  for  the  nomination  or 
the  naming  of  candidates  to  be  voted  for  at  the  general 
election  to  the  end  that  the  general  election  feature  to 
which  the  section  refers  may  be  carried  into  effect.  It 
follows  that  it  must  be  considered  in  connection  with 
section  20,  art.  Ill  of  the  Constitution,  which  expressly 
provides:  "All  offices  created  by  this  Constitution  shall 
become  vacant  by  the  death  of  the  incumbent,  by  removal 
from  the  state,  resignation,  conviction  of  a  felony,  im- 
peachment, or  becoming  of  unsound  mind.  And  the 
legislature  shall  provide  by  general  law  for  the  filling  of 
such  vacancy,  when  no  provision  is  made  for  that  purpose 
in  this  Constitution.'^ 

The  fact  that  the  lawmaking  body  has  made  no  provision 
for  the  nomination  of  candidates  to  be  voted  for  at  the 
general  election  to  supply  a  vacancy  that  has  occurred 
too  late  to  make  a  nomination  under  the  provisions  of  the 
nonpartisan  judiciary  law  does  not  impose  the  duty  upon 
the  court  of  supplying  that  which  the  legislature  did  not 
supply  to  make  the  constitutional  provision  effective. 

"The  right  to  vote  is  a  political  right  or  privilege  to 
be  given  or  withheld  at  the  exercise  of  the  lawmaking 
power  of  the  sovereignty.  It  is  not  a  natural  right  of  the 
citizen,  but  a  franchise  dependent  upon  law,  by  which  it 
must  be  conferred  to  permit  its  exercise.  It  can  emanate 
only  from  the  people,  either  in  their  sovereign  statement 
of  the  organic  law  or  through  legislative  enactment  which 
they  have  authorized.'^    20  C.  J.  60,  sec.  13. 

In  considering  the  facts  before  us  it  is  to  be  noted  that 
the  legislature  did  not  provide  in  the  amendment  to  the 
nonpartisan  judiciary  law  that  judicial  ballots  should  be 
prepared  for  the  general  election  with  blank  spaces  so 
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that  voters  might  write  in  names  and  vote  for  persons 
who  were  not  first  nominated  at  the  primary. 

It  is  true  that,  under  the  general  election  law,  it  is  pro- 
vided that  blank  spaces  may  be  placed  on  the  ballot  fol- 
lowing the  names  of  persons  who  have  become  candidates 
in  the  manner  provided  by  the  statute.  Rev.  St.  1913, 
sec.  1995.  But  the  act  last  cited  is  general  in  its  appli- 
cation and  cannot  be  held  to  supersede  a  special  act,  such 
as  the  nonpartisan  judiciary  act,  that  relates  to  an  in- 
dependent subject  and  is  complete  in  itself.  In  State  v. 
Penrody  102  Neb.  734,  we  held:  "Mandamus  will  not  lie 
to  compel  a  county  clerk  to  place  on  the  nonpartisan 
judiciary  ballot  the  name  of  a  person  as  a  candidate  for 
the  office  of  judge  of  the  county  court  who  is 'not  one  of 
the  two  candidates  who  received  the  highest  number  of 
votes  at  the  primary."  Substantially  the  same  principle 
is  involved  here,  and  we  adhere  to  the  rule  there  an- 
nounced as  being  applicable  to  the  facts  before  us  in  the 
present  case.  In  the  Penrod  case  it  is  also  said:  "We 
deem  it  proper  to  suggest  that  relator's  argument  should 
be  addressed  to  the  legislature  rather  than  to  the  courts." 
The  following  legislature,  in  1919,  so  amended  the  law 
as  to  provide  for  the  nomination  of  a  candidate  for  county 
judge  when  less  than  two  persons  filed  a  petition  to  have 
their  names  placed  on  the  primary  election  ballot,  but  it 
made  no  provision  for  the  nomination  of  a  candidate  for 
supreme  judge  under  like  circumstances.  Laws  1919,  ch. 
89.  It  has  been  said  often  enough  that  in  the  division  of 
the  powers  of  government  the  judiciary  shall  not  usurp 
the  function  of  the  legislature.  To  do  so  would  be  judicial 
legislation,  an  insidious  judicial  offense,  and  one  which 
may  in  time,  if  indulged,  imperil  the  perpetuity  of  our  in- 
stitutions. 

In  State  v.  Drexel,  74  Neb.  776,  791,  we  said :  "The  right 
to  freely  choose  candidates  for  public  offices  is  as  valuable 
as  the  right  to  vote  for  them  after  they  are  chosen.  Both 
these  rights  are  safeguarded  by  the  constitutional  guaranty 
of  freedom  in   the   exercise   of   the    elective  franchise." 
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In  State  v.  JunJcin,  85  Neb.  1,  6,  we  said :  "Electors  who 
desire  to  vote  for  a  particular  candidate  for  judge  of  the 
supreme  court  at  the  November  election  should  be  allowed 
to  take  part  in  nominating  him  or  in  whatever  preliminary 
step  the  law  requires  as  a  condition  of  allowing  his  name 
to  be  printed  on  the  official  ballot." 

In  State  v.  Duhuclet,  28  La.  698,  704,  it  is  held:  "In 
civil  governments,  rights  are  enforced  by  rules  and  methods 
having  the  authority  of  law",  and  they  can  be  legally  en- 
forced in  no  other  way.  The  high  behests  of  the  organic 
law  are  not  always  self-enforcing ;  the  mannef  in  which  its 
commands  are  to  be  obeyed  is  often  left  to  be  provided  by 
the  legislative  branch  of  the  government.  To  this  branch 
of  the  state  government  the  organic  law  delegates  the 
power  to  provide  rules  and  principles  by  which  its  pro- 
visions are  to  be  made  practically  useful,  and  especially  so 
when  the  organic  law  is  silent  on  the  subject.  Without 
such  prescribed  rules  established  by  law,  courts  have  no 
guide  by  which  to  proceed  in  their  investigation  of  litigated 
questions."  In  the  body  of  the  opinion  the  court  said: 
"If  the  lawmaker  has  omitted  to  enact  the  law  under  which 
proceedings  in  such  cases  are  to  be  conducted,  it  is  a 
casus  omissus  which  the  courts  cannot  supply."  To  the 
same  effect  is  the  text  in  12  C.  J.  730,  sec.  106. 

In  State  v.  Gardner^  3  S.  Dak.  553,  it  is  said:  "There 
is  no  inherent  reserved,  power  in  the  people  to  hold  an 
election  to  fill  a  vacancy  in  an  elective  offiiCe.  Such  election 
can  only  be  held  when  and  as  authorized  by  law.  In  sec- 
tion 37,  art.  V  of  the  Constitution,  which  provides  that 
^vacancies  in  the  elective,  offices  provided  for  in  this  article 
(judiciary)  shall  be  filled  by  appointment  until  the  next 
general  election,'  etc.,  the  expression  *next  general  election' 
means  the  next  election  at  which  it  is  provided  by  law  that 
the  officer  may  be  elected  whose  office  has  become  vacant." 

The  recent  constitutional  convention  of  our  state  com- 
posed of  100  representative  citizens  selected  from  the  body 
of  the  people  were  in  almost  continuous  session  from  De- 
cember 2,  1919,  until  March  25,  1920.    Among  other  pro- 
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posed  amendments  submitted  to  the  people  was  this:  "In 
case  the  oflSce  of  any  judge  of  the  supreme  court  or  of  any 
district  court  shall  become  vacant  before  the  expiration  of 
the  regular  term  for  which  he  was  elected,  the  vacancy 
shall  be  filled  by  appointment  by  the  governor,  for  the  un- 
expired term,  and  until  a  successor  shall  be  elected  and 
qualified.'^    Constitution,  as  amended,  art.  V,  sec.  21. 

Upon  submission  to  the  people  September  20,  the  amend- 
ment so  proposed  was  adopted  by  a  vote  approximating 
almost  five  to  one  of  those  voting  on  the  question.  The 
amendment  so  adopted  is  not,  of  course,  controlling  in  the 
present  case.  It  does  not  become  effective  until  January, 
1921,  but  it  is  not  without  significance  that  the  people 
are  committed  to  the  policy  that  is  embodied  in  the  amend- 
ment, namely,  that  the  person  appointed  to  fill  a  vacancy 
in  the  office  of  the  supreme  court  or  of  any  district  court 
shall  hold  the  office  for  the  unexpired  term  for  which  the 
regularly  elected  incumbent  was  elected. 

The  legislature  having  provided  that  candidates  for  the 
office  of  judge  of  the  supreme  court  shall  have  their  peti- 
tions filed  at  least  30  days  prior  to  the  primary  election, 
and  having  made  no  provision  for  the  nomination  of 
candidates  for  that  office  after  the  expiration  of  such 
30-day  period,  the  court  is  without  authority  to  supply 
that  which  the  legislature  did  not  see  fit  to  supply.  Rev. 
St.  1913,  sec.  2209,  as  amended.  Laws  1919,  ch.  88. 

Our  construction  of  section  21,  art.  VI  of  the  Con- 
stitution, seems  to  be  supported  by  the  courts  of  the  states 
having  similar  constitutional  provisions  where  a  like  ques- 
tion has  been  raised.  State  v.  Portland  RaiUrat/,  Light 
it  Potter  Co.,  56  Or.  32;  Blake  i\  Hoard  of  Commissioners, 
5  Idaho,  163;  Arizona  /;.  Jx\  Co.  v.  Matthews,  20  Ariz.  282; 
KeJscy  v.  District  Court,  22  Wyo.  297;  Vauthron  r.  i/wr- 
pby,  61  Tex.  Civ,  App.  462.  From  what  has  been  said  here- 
in, and  in  view  of  the  authorities,  it  seems  clear  to  us 
that  the  relief  prayed  for  by  relator  must  be  denied. 

Wbit  dexikd. 

Day  and  FLANsBrarv  JJ.,  not  sitting. 
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Calvin  Raymond  Brooks  bt  al.,  appellees^  v.  Wiluam 

A.  Brooks  et  al.^  appellants. 

Filed  Novembeb  10,  1920.     No.  21084. 

1.  Witnesses:  Competengt.  Where  a  party  to  an  action  who,  on  the 
face  of  the  record,  Is  adversely  interested  to  the  representative 
of  a  deceased  person,  and  in  the  absence  of  fraud  or  mistake  files 
a  disclaimer  of  any  and  all  interest  in  the  subject-matter  of  the 
action,  such  person  is  estopped  from  asserting  any  right,  interest 
or  claim  in  or  to  the  subject-matter  of  such  action,  and  such  party 
is  a  competent  witness  as  against  such  representative. 

2.  Deeds:  Deliveby:  Bubden  of  Pboof.  "A  deed  takes  effect  only  from 
the  time  of  delivery.  The  possession  of  a  deed  by  the  grantee,  in 
the  absence  of  opposing  circumstances,  is  prima  facie  evidence 
of  delivery,  and  the  burden  of  proof  is  on  him  who  disputes  this 
presumption/'    Roberts  v.  Swearingen^  8  Neb.  363. 

3.  :  :   Pbestjmption.    No  particular  act  on  form  of  words 

is  necessary  to  constitute  delivery  of  a  deed.  Delivery  may  be 
presumed  from  facts  and  circumstances  which  show  an  intention 
to  deliver. 

4.  :  :  .    Where  a  grantor  agreed  to  give  certain 

land  to  a  son,  and  subsequently  executed  a  deed  of  conveyance, 
which  was  placed  in  the  son's  possession,  this  raises  a  presumption 
of  delivery  by  the  grantor. 

5.  Quieting  Title:  Laches.  Laches  do  not  apply  to  a  plaintiff,  where 
infancy  during  a  portion  of  the  time  in  question  and  ignorance 
of  his  rights  account  for  delay  in  asserting  them,  he  having  ex- 
ercised due  diligence,  and  where  the  denial  of  an  equitable  claim 
would  work  inequity  and  injustice,  and  would  defeat  the  original 
intention  of  the  ancestral  grantor. 

6.  Limitation  of  Actions.  The  statute  of  limitations  runs  only  from 
the  time  plaintiff  became  informed,  after  the  exercise  of  due  dili- 
gence, that  he  was  being  defrauded  in  his  rights  Held,  evidence 
sufficient  to  excuse  delay. 

7.  Adverse  Possession.  In  a  proper  case,  it  is  competent  to  show 
that  possession  of  land  by  a  grantor,  after  the  execution  and  de- 
livery of  a  deed  therefor,  is  in  the  nature  of  a  trust  for  the  grantee. 
The  statute  of  limitations  as  against  the  plaintiff,  daughter  of  the 
grantee,  does  not  begin  to  run  in  such  case  until  the  vendor  as- 
serts an  adverse  holding  by  some  act  brought  to  the  knowledge  of 
such  plaintiff. 
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Appeal  from  the  district  court  for  Dawson  county: 
Hanson  M.  Grimes,  Judge.    Affirmed. 

Cook  &  Cooky  for  appellants. 

H,  M.  Sinclair,  W.  A.  Stewart  and  J.  H.  Linderman, 
contra. 

Aldbich,  J. 

This  is  a  suit  in  equity  brought  by  appellees,  Calvin  Ray- 
mond Brooks,  Jennie  Marie  Floyd,  Stella  Etna  Mainard, 
and  Orlo  Bryan  Brocks,  against  the  appellants  and  the  ap- 
pellee Ella  Brooks,  to  quiet  title  in  them  to  the  northeast 
quarter  of  section  18,  in  township  10  north,  range  24  west 
of  the  sixth  P.  M.,  in  Dawson  county. 

Calvin  J.  Brooks  was  the  grandfather  of  appellees  herein 
and  Ella  Brooks  was  his  daughter-in-law.  Calvin  M.  Brooks 
was  the  father  of  appellees  and  son  of  Calvin  J.  Brooks. 
The  record  presents  the  issue :  Did  the  land  pass  to  Calvin 
M.  Brooks  by  a  deed  from  his  father,  Calvin  J.  Brooks? 
Is  the  decree  sustained  by  the  evidence  and  the  law?  The 
grandfather,  Calvin  J.  Brooks,  lived  on  a  farm  near  North 
Platte,  surrounded  by  his  several  sons,  each  one  in  posses- 
sion of  a  farm  their  father  had  given  them.  Calvin  M. 
Brooks,  another  son,  lived  with  his '  family  in  Pennsyl- 
vania. The  father  wished  to  have  his  son  who  resided  in 
Pennsylvania  come  to  Nebraska,  and  as  inducement  offered 
to  give  him  the  land  now  in  litigation.  Calvin  M.  Brooks 
then  moved  his  family  to  the  home  of  the  father  in  1898,  and 
lived  there  until  his  death,  which  occurred  shortly  after 
the  execution  of  the  deed,  when  he  met  with  an  accident 
that  caused  his  death.  After  the  death  of  Calvin  M. 
Brooks,  the  son,  the  deed  in  question  was  destroyed  without 
the  knowledge  or  consent  of  plaintiffs  and  was  never  re- 
corded. Ella  Brooks,  widow  of  Calvin  M.  Brooks,  files  an 
answer  admitting  that  she  was  the  wife  and  is  the  widow 
of  Calvin  M.  Brooks  and  mother  of  plaintiffs  herein, 
and  further  answering  disclaims  any  interest,  right  or 
title  in  said  premises. 
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The  trial  court  entered  a  decree  quieting  title  in  plain- 
tiffs. The  issue  is  largely  one  of  fact.  Ella  Brooks,  mother 
of  plaintiffs,  testifies  that  she  lived  at  Sterling,  Colorado, 
that  she  is  the  widow  of  and  was  the  wife  of  Calvin  M. 
Brooks,  that  she  is  mother  of  plaintiffs,  who  lived  in 
Pennsylvania  until  they  came  west  in  1898.  She  further 
testifies  that  her  husband  received  letters  from  his  father, 
importuning  him  to  come  to  Nebraska  with  his  family, 
and  make  his  home  with  him;  that  he,  the  father,  would 
give  him  the  land  in  question.  On  or  about  the  first  of 
January,  1898,  Mr.  and  Mrs.  Calvin  J.  Brooks  and  Calvin 
M.  Brooks  went  to  Cozad  and  executed  the  deed  for  the 
northeast  quarter  in  question.  On  their  return,  Calvin 
M.  Brooks  had  the  deed  in  his  possession  and  showed  it 
to  his  wife,  Ella  Brooks,  who  said  it  was  signed  by  Calvin 
J.  Brooks  and  his  wife.  Ella  Brooks  further  testified  that 
her  husband  placed  the  deed  in  a  writing-desk  in  the  bed- 
room of  the  father  and  mother;  that,  after  the  death  of 
Calvin  M.  Brooks,  the  father  brought  the  unrecorded  deed 
out  and  discussed  it  with  the  widow  of  the  deceased  son 
and  burned  it,  saying  he  wanted  to  make  different  arrange- 
ments. Ella  Brooks  also  said  that,  when  she  returned  to 
Nebraska  in  1907,  Calvin  J.  Brooks  told  her  he  was  going 
to  give  the  children,  plaintiffs  herein,  the  land  in  question. 

It  is  claimed  that  Ella  Brooks'  evidence  is  incompetent, 
as  she  had  a  direct  legal  interest  in  the  result  of  the  action, 
and  that  she  was  the  representative  of  a  deceased  person. 
This  objection  is  based  upon  a  section  of  our  statute  (sec- 
tion 7894,  Rev.  St.  1913),  and  presents  a  law  question 
which  we  may  as  well  determine  now  as  any  other  time. 
When  persons  are  parties  to  an  action,  but  not  to  the  issue, 
'  and  disclaim  any  interest  in  the  subject-matter,  they  are 
competent.  In  the  case  of  M ester  v.  Zimmennan^  7  111. 
App.  156,  the  supreme  court  of  Illinois  said :  "A  son  of  the 
mortgagor  who  had  been  made  a  party  defendant  to  the 
foreclosure  proceedings,  but  who  by  his  answer  disclaimed 
all  interest  in  the  event  of  the  suit,  and  who  had  formally 
renounced  the  legacy  left  him  by  the  mortgagor  in  his  will, 
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is  a  competent  witness  upon  the  question  of  usury,  when 
called  by  the  other  defendants.''  Also,  in  the  case  of  New 
American  Oil  <&  Mining  Co.  v.  Troyer,  166  Ind.  402,  the 
supreme  court  of  that  state  said:  "Such  a  pleading  of 
itself  operates  as  an  estoppel,  and,  between  the  parties  and 
their  privies,  is  an  absolute  bar  to  any  further  assertion 
of  the  right  renounced."  See  Oreely  v.  Thomas,  56  Pa.  St. 
35 ;  Jordan  v.  Stevens ,  55  Mo.  361 ;  12  Enc.  of  Evi.  769, 
note.  See,  also,  Denny  v.  Schwabacher,  54  Wash.  689; 
Fenton  v.  Miller,  94  Mich.  204. 

It  is  also  true  that  in  a  case  tried  to  the  court  without  a 
jury  the  admission  of  improper  evidence  is  simply  error 
without  prejudice.    Sharmer  v.  Mcintosh,  43  Neb.  509. 

It  has  also  been  held  by  this  court  that  since  the  amend- 
ment of  18^3  (Laws  1883,  ch.  83),  with  reference  to  the 
competency  of  an  interested  party  to  testify  to  a  con- 
versation or  transaction  had  with  a  deceased  person,  a 
party  adversly  interested  to  the  representative  of  the  de^ 
ceased  is  not  incompetent*  Riddell  v.  Riddell,  70  Neb.  472. 

But  it  will  be  conceded  that  where  persons,  who  are 
even  parties  to  the  action,  but  not  to  the  issue,  disclaim  any 
interest  in  the  subject-matter,  they  are  competent  wit- 
nesses. Martin  v.  Martin,  118  Ind.  227.  It  appears  of  record 
in  the  instant  case  that  Ella  Brooks  filed  a  disclaimer  de- 
nying every  interest  and  claim  of  every  character  in  and  to 
the  subject-matter  of  this  case.  Therefore,  she  has  forever 
barred  herself  from  hereafter  setting  up  any  claim  of  any 
character  antagonistic  to  the  results  of  this  suit.  Equity 
has  very  well  said  that  in  a  case  of  this  kind  death  closes 
the  lips  of  the  one  and  the  law  those  of  the  other.  It  is 
axiomatic,  then,  that,  if  Ella  Brooks  is  forever  barred 
from  hereafter  setting  up  any  claim  of  any  character  in 
the  subject-matter  of  this  suit,  the  record  that  she  made 
here  in  the  instant  case  will  be  a  complete  bar  and  final 
determination  of  her  each  and  every  claim.  Therefore, 
the  testimony  of  Ella  Brooks  was  material  and  competent 
and  properly  received. 
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Another  legal  proposition  raised  is:  Was  there  a 
delivery  of  the  deed  by  the  father  to  the  deceased  son? 
It  will  be  admitted  as  a  matter  of  law  that  no  particular 
act  or  form  of  words  or  ceremony  is  necessary  to  consti- 
tute a  delivery  of  a  deed.  In  this  case  a  delivery  may  be 
presumed  from  the  grantee's  possession  of  the  instru- 
ment. That  the  father  and  mother  went  to  Cozad  for 
the  express  purpose  of  executing  and  delivering  to  the 
son,  Calvin  M.  Brooks,  a  deed  to  this  land  in  question  is 
apparent,  as  Calvin  M.  Brooks  had  possession  of  the  deed 
upon  his  return.  This  deed  was  a  conveyance  of  the 
title  to  the  identical  land  he  had  agreed  to  give  to  the  son 
Calvin  M.  Brooks.  Some  very  respectable  text-writers 
have  held  that,  w^hen  "a  grantee  has  possession  of  the 
deed,  this  raises  a  presumption  of  its  legal  delivery  to  him 
on  its  date.''  Lawson,  Presumptive  Evidence  (2d  ed.) 
491.  This  court  has  also  held  that  "a  deed  takes  effect 
only  from  the  time  of  delivery.  The  possession  of  a  deed 
by  the  grantee,  in  the  absence  of  opposing  circumstances, 
is  prima  facie  evidence  of  delivery,  and  the  burden  of  proof 
is  on  him  who  disputes  this  presumption."  Roberts  v. 
Swearingen,  8  Neb.  363.  The  destroying  of  this  deed  by 
Calvin  J.  Brooks  and  his  statement  that  he  wanted  to 
make  other  arrangements  are  virtually  an  admission  on 
his  part  of  the  execution  and  delivery  of  the  deed.  The 
possession  of  a  deed  by  the  grantee,  it  is  held  in  Strough 
V.  Wilder,  119  N.  Y.  530,  is  prima  facie  evidence  of  de- 
livery, where  there  is  nothing  to  impeach  the  bona  fides 
of  the  possession.  We  think  the  trial  court  was  right  in 
its  finding  that  the  deed  to  the  land  here  was  to  Calvin 
M.  Brooks,  and  that,  after  the  death  of  Calvin  M.  Brooks, 
the  father  destroyed  the  deed  in  furtherance  of  his  pur- 
pose to  make  other  arrangements.  In  view  of  what  we  have 
hereinbefore  said,  we  conclude  that  the  trial  court  was 
justified  in  finding  that  there  was  a  delivery  by  the  grantor 
to  the  grantee  of  the  title  to  the  land  in  question,  and  this 
finding  does  equity  to  the  plaintiffs,  and  is  in  accordance 
with  Nebraska  decisions  and  other    cases  herein  cited 
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and  discussed,  and  is  in  furtherance  of  the  declared  in- 
tent or  wish  of  the  father,  Calvin  J.  Brooks,  to  settle  his 
song  about  him.  It  is  fairly  well  established  in  this  rec- 
ord that  the  father  transferred  this  land  to  his  son  Calvin 
M.  Brooks^  that  it  was  in  furtherance  of  an  original  pur- 
pose of  his  to  locate  his  sons  around  him,  and  if  this  deed 
is  permitted  to  stand  it  simply  fulfills  his  original,  in- 
tention, and  it  is  sustained  by  the  decedent  laws  of  the 
state. 

There  are  other  questions  here,  but  we  now  purpose  to 
take  up  the  question  of  thev^tatute  of  limitations  as  ap- 
plied to  the  widow,  Ella  Brooks,  and  her  daughter,  Stella 
B.  Mainard.  As  to  Ella  Brooks  the  statute  of  limitations 
^  cannot  run  because  she  is  here  under  oath  with  a  dis- 
claimer of  every  kind  and  character  in  the  event  of  this 
suit.  As  to  the  daughter,  Mrs.  Mainard,  throughout  a 
greater  portion  of  the  time  after  the  death  of  her  father 
she  was  under  age,  and  the  statute  of  limitations  could 
not  apply  prior  to  the  time  she  was  18  years  of  age.  In 
16  Cyc.  168,  it  is  said:  "Infancy,  when  a  right  accrued, 
may  excuse  ignorance  of  such  right  and  consequently  a 
failure  to  assert  it  promptly  after  attaining  majority." 

In  Kern  v.  Howell,  180  Pa.  St.  315,  57  Am.  St.  Rep. 
641,  it  is  held  that  the  possession  of  land  by  the  vendor 
after  the  execution  and  delivery  of  a  deed  therefor  is  a 
trust  for  the  vendee,  and  the  statute  of  limitations  does 
not  begin  to  run  until  the  vendor  asserts  an  adverse  hold- 
ing by  some  unequivocal  act  brought  to  the  knowledge  of 
the  vendee.  It  is  also  the  law  that,  if  a  parent  purchases 
land  in  the  name  of  his  son,  the  purchase  is  deemed  prima 
facie  an  advancement.  This  is  the  precise  situation  under 
the  facts  in  this  case.  The  statute  of  limitations  cannpt 
bar  the  interest  of  this  plaintiff,  Mrs.  Mainard,  because 
to  invoke  such  a  rule  would  be  doing  inequity  and  would 
defeat  the  consequences  of  the  original  intent  of  the  de- 
ceased, Calvin  J.  Brooks. 

It  should  be  noted  that  during  the  greater  part  of  the 
period  in  which  this   plaintiff,    Mrs.    Mainard,   lived    in 
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Nebraska  she  was  a  child,  and  it  was  only  a  few  years 
after  she  became  of  age  that  she  learned  that  she  had  been 
defrauded  out  o^  this  land  in  controversy.  The  neighbors, 
after  the  death  of  her  father,  began  to  talk  concerning 
the  gift  of  the  land  in  controversy  to  the  father,  and  also 
of  the  plaintiffs  herein  coming  into  possession  and  owner- 
ship of  this  land.  Their  claim  and  their  rights  here  are 
simply  the  natural  claims  and  natural  rights  resulting 
from  and  normally  included  in  the  disposition  made  by 
Calvin  J.  Brooks,  the  grandfather,  in  his  lifetime.  From 
a  review  of  the  authorities  cited,  we  conclude  that  the 
the  statute  of  limitations  does  not  apply  here,  and  the 
doctrine  of  laches  has  no  force  and  effect,  for  its  appli- 
cation here  would  work  inequity  and  injustice. 

We  concur  in  the  finding  of  the  trial  court,  and  hold 
that  this  case  must  be,  and  it  is, 

Affibmed. 

Letton,  J.,  djssents. 


James  M.  Wiley  v.  State  op  Nebraska. 

Filed  November  10,  1920,    No.  21350. 

Grlminal  Iaw:  Sufficiency  of  Evidence.  Evidence  examined,  and 
held  sufficient  to  support  the  verdict  of  the  jury.  Held,  that  no 
prejudicial  error  occurred  at  the  trial. 

Error  to  the  district  court  for  Wayne  county:  Anson 
A.  Welch,  Judge.    Affirmed. 

Matthew  Geiing  and  C.  E.  Hendrickson,  for  plaintiff 
in  error. 

Clarence  A.  Davis,  Attorney  Oeneral,  J.  B.  Barnes  and 
Fred  8.  Berry,  contra. 

Aldrich^  J. 

The  defendant  was  convicted  by  a  jury  of  the  crime  of 
adultery  and  was  sentenced  by  the  court  to  serve  one  year 

105  Neb.— 16 
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in  the  county  jail  of  Wayne  county.     He  brings  error 
proceedings  to  this  court. 

The  record  discloses  that  defendant  was  an  instructor 
in  the  Wayne  State  Normal.  He  had  been  a  school  teacher 
nearly  all  his  life.  Kate  Adams,  prosecutrix,  was  a  young 
unmarried  woman  about  24  years  of  age.  It  appears  that 
she  had  been  attending  the  Wayne  State  Normal  ir- 
regularly for  several  years  and  was  a  school  teacher  by 
profession.  In  December,  1918,  she  died  a  complaint 
against  the  defendant  charging  him  with  the  crime  of 
adultery  and  alleging  that  she  had  sexual  intercourse 
with  defendant  on  or  about  June  25,  1918,  and  again  on 
or  about  September  22,  1918. 

It  is  claimed  the  court  erred  in  giving  instruction  No. 
1,  requested  by  the  state;  that  the  court  abused  its  dis- 
cretion in  the  order  of  proof  in  this  case;  that  the  evi- 
dence is  insufficient  to  support  the  verdict,  there  being 
no  corroborating  evidence;  and  that  the  court  unduly 
limited  the  cross-examination. 

The  first  error  complained  of  is  in  giving  instruction 
No.  1.  There  was  no  error  in  this  for  the  instruction  has 
the  support  of  section  8767,  Rev.  St.   1913. 

The  order  of  proof  in  a  prosecution  for  adultery  rests 
wholly  within  the  sound  discretion  of  the  trial  court,  and 
this  court  has  many  times  approved  that  rule.  The  pros- 
ecutrix is  amply  corroborated  by  admissions  made  by  de- 
fendant and  by  other  surrounding  facts  and  circumstances. 

This  court  has  many  times  upheld  and  laid  down  the 
rule  that  a  verdict  of  the  jury  will  not  be  disturbed  unless 
it  js  clearly  wrong. 

It  is  claimed  that  the  trial  court  unduly  restricted  the 
cross-examination.  We  have  examined  the  record  and  hold 
this  alleged  situation  not  to  be  true. 

In  conclusion,  we  hold  that  the  defendant  had  a  fair 
trial,  that  the  jury  found  him  guilty  on  sufficient  evidence, 
that  the  court  instructed  it  in  accordance  with  the  law 
of  this  state  as  laid  down  on  the  crime  of  adultery. 

Judgment 

Affirmbd. 
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Martha  Oliver^  appellee^  v.  Union  Pacific  Railroad 

Company,  appellant. 

Filed  NovEMfiEB  10,  1920.     No.  21385. 

1.  Evidence:  Reyebsal.  Where  evidence  essential  to  a  recovery  by 
plaintiff  is  clearly  disproved  by  physical  facts  and  conditions,  a 
verdict  in  his  favor  should  be  reversed. 

2  .  Negative  Testimony.  "When  there  is  positive  and  sub- 
stantial affirmative  testimony  by  a  number  of  witnesses  that  a 
gong  was  sounded,  the  fact  that  there  is  testimony  by  one  or  more 
witnesses  that  they  did  not  hear  the  gong  and  that  it  did  not 
ring  does  not  authorize  that  question  to  be  submitted  to  the  Jury, 
where  it  is  shown  that  the  attention  of  such  witnesses  was 
diverted  at  the  time  the  gong  is  said  to  have  rung,  and  when  their 
position,  mental  condition,  and  surroundings  were  not  such  as 
would  raise  a  presumption  that  they  would  have  heard  it  if  it 
had  sounded.  Before  their  negative  testimony  is  entitled  to 
weight,  it  must  appear  that  they  had  such  knowledge  as  would 
Justify  them  in  speaking  affirmatively  in  denial  of  the  fact." 
Dodds,  V.  Omaha  d  C.  B,  Street  R.  Co,,  104  Neb.  692. 

« 

3.  Evidence  examined,  and  held  insufficient  to  support  the  verdict 
of  the  Jury. 

Appeal  from  the  district  court  for  Buffalo  county: 
Bruno  O.  Hostetlbr,  Judge.    Reversed. 

G.  A.  Magaw,  Thomas  W.  Bockes  and  Thomas  F.  Earner^ 
for  appellant. 

W,  D.  Oldham  and  Ed  P.  McDermott,  contra. 

Aldrioh^  J. 

This  is  an  action  at  law  in  which  plaintiff  alleges  that 
on  May  3,  1916,  she  was  a  passenger  in  an  automobile 
driven  by  Frederick  Shieck  on  one  of  the  public  streets  of 
Shelton,  which  street  crosses  the  tracks  of  defendant  com- 
pany  at  the  second  crossing  east  of  defendant's  depot;  that 
plaintiff  was  a  guest  together  with  her  two  little  children 
occupying  the  back  seat  of  the  automobile;  that  the  auto- 
mobile approached  the  crossing  of  defendant  railroad  com- 
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pany  from  the  south  side  while  going  north  on  the  public 
street  over  the  crossing ;  that  at  this  crossing  there  are  two 
main  tracks,  one  known  as  the  east-bound  track,  the  other 
as  the  west-bound  track;  that  immediately  south  of  the 
east-bound  track  is  a  switch  extending  westward  from  the 
crossing  at  which  the  injury  occurred  close  to  a  building 
known  as  the  Alfalfa  Mill ;  that  on  said  switch  there  was 
a  string  of  box  cars  extending  from  the  Alfalfa  Mill  to 
about  20  feet  from  the  crossing;  that  the  cars  obstructed 
the  vision  to  the  west  of  the  railroad ;  that  the  automobile 
in  which  plaintiff  was  riding  as  a  passenger  carefully  ap- 
proached the  crossing ;  that  plaintifif  listened  carefully  for 
any  signal  either  by  the  whistle  or  ringing  of  the  bell; 
that,  as  soon  as  the  automobile  in  which  plaintiff  was 
riding  passed  the  line  of  freight  cars  which  obstructed 
the  west  vision  as  they  approached  closely  to  the  east  line 
of  defendant's  track,  they  suddenly  observed  an  engine 
and  a  tender  in  the  charge  of  defendant  John  Sleuter,  the 
engineer ;  that  said  engine  was  within  about  40  feet  of  the 
crossing  on  the  house  track  when  discovered;  that  the 
driver,  Frederick  Shieck,  tried  to  stop  his  automobile, 
but  the  momentum  carried  it  farther  north  onto  the  south 
rail  of  defendant's  east-bound  track ;  that  with  the  front 
wheels  in  that  position  it  was  struck  by  defendant's  en- 
gine operated  and  controlled  by  defendant  John  Sleuter. 

This  collision  caused  an  injury  to  plaintiff's  left  knee 
and  was  a  gener^  shock  to  her  nervous  system,  and  there 
were  also  other  internal  injuries  alleged  to  have  been 
caused.  The  jury  returned  a  verdict  of  $4,500  in  plaintiff's 
favor,  and  defendant  appeals. 

This  in  the  main  is  a  fair  statement  of  the  claims  made 
by  plaintiff  and  contains  a  fair  statement  of  the  facts  and 
issues  upon  w^hich  the  case  was  tried. 

The  first  issue  tendered  in  the  trial  of  this  case  is :  Was 
the  defendant  company  negligent?  An  answer  to  this 
proposition  is  decisive  of  this  case. 

The  modern  invention  and  universal  use  of  the  automo- 
bile created  a  different  situation  in  the  matter  of  accidents 


Vol.  105]  SEPTEMBER  TERM,  1920.  245 

Oliver  V.  Union  P.  R.  Co. 


at  railroad  crossings  than  has  heretofore  prevailed.  In 
former  times  the  collision  of  a  ponderous  locomotive  with 
a  horse  and  buggy  incurred  comparatively  little  danger 
of  injury  to  the  locomotive  or  passenger  coaches.  Today 
locomotives  colliding  with  a  rapidly  moving  touring  car 
composed  of  steel  and  heavy  iron  are  in  danger  of  destruc- 
tion, and  it  is  extremely  hazardous  to  the  lives  of  pas- 
sengers in  passenger  coaches.  Hence  there  must  be  a  dif- 
ferent responsibUity  imposed  upon  the  railroad  manage- 
ment and  individuals  driving  automobiles.  The  travding 
public  is  entitled  to  the  highest  degree  of  care  and  skill  to 
avoid  accidents  which  happen  all  too  often  in  these  modem 
days. 

Thep,  the  question  for  decision  here  is:  Was  the  defen- 
dant guilty,  and  did  this  accident  originate  by  reason  of 
its  negligence?  We  answer,  the  switch  engine  and  the  cars 
had  the  right,  as  a  matter  of  law,  to  be  on  this  track  where 
the  accident  occurred,  for  the  purpose  of  placing  some  cars. 
The  distance  from  the  house  track  to  the  track  in  question 
was  about  40  or  45  feet.  It  is  true  that  the  automobile 
driver  coming  from  the  house  track  had  his  view  somewhat 
obstructed  by  freight  cars,  but  before  arriving  at  the  track 
in  question  he  and  the  occupants  had  a  clear  and  unob- 
structed view  to  the  west  of  where  the  automobile  was  being 
driven.  The  record  shows  that  the  automobile  was 
moving  at  the  rate  of  five  or  six  miles  an  hour.  Then  the 
car  was  under  absolute  control.  Pressure  upon  the  foot 
brake  would  have  stopped  it  almost  instantly.  The  switch 
engine  on  the  main  track  was  coming  to  the  east  at  six 
or  eight  or  ten  miles  an  hour.  The  sigi^al  was  given  to 
stop  the  engine  or  to  slow  down.  The  engineeij  saw  and 
acted  upon  this  signal,  but  was  unable  to  stop  before  reach- 
ing the  crossing  where  the  collision  took  place.  That  this 
signal  and  attempt  to  stop  was  acted  upon  by  the  engineer 
is  testified  to  by  two  brakemen  who  were  riding  on  the 
tender  of  the  engine.  The  automobile  continued  to  come  on 
at  the  same  rate  of  speed  with  which  it  ran  over  the  house 
track,  and  in  this  way  the  engine  and  the  automobile 
collided  as  the  car  came  upon  the  main  track,  which  was 
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being  used  for  switching  purposes.  Now,  under  this  state 
of  facts,  was  there  any  negligence  on  the  part  of  the  rail- 
road company? 

It  is  conceded  that  the  plaintifiE  submitted  an  array  of 
witnesses  to  prove  that  the  bell  was  not  rung  and  the 
whistle  not  sounded  as  the  train  proceeded  to  the  eastward 
from  the  west,  but  this  class  of  evidence  is  negative  and  has 
but  little  probative  force  as  compared  to  the  positive  testi- 
mony of  several  other  witnesses  that  signals  were  given. 
For  instance,  Mrs.  M.  O.  Tillotson,  who  resided  near  the 
track  and  the  scene  of  the  accident,  saw  this  train  as  she 
was  hanging  out  her  clothes  at  the  north  side  of  the  house, 
and  the  smoke  from  the  train  and  dust  stirred  up  by  it 
was  soiling  the  newly  washed  clothes,  and  her  attention 
was  particularly  drawn  to  this  train  that  caused  the  acci- 
dent. She  knew  whether  the  whistle  w^as  blowing  and  the 
bell  ringing,  and  her  evidence  is  positive  as  to  that  fact. 
She  testified  that  she  heard  a  bell  ringing,  following  which 
she  heard  a  scraping  noise  and  the  scream  of  a  woman. 
She  turned  and  saw  the  automobile  just  after  the  accident 
had  occurred.  Then  there  is  another  witness,  who  also 
resided  near  the  scene  of  the  accident,  who  had  two 
nephews  boarding  wdth  her.  She  was  especially  interested 
in  this  train  because  these  boys  were  freight  haulers  who 
took  the  goods  as  they  were  unloaded  from  the  train,  and 
as  soon  as  they  were  unloaded  the  boys  were  to  come  to 
dinner.  She  had  an  especial  reason  to  note  whether  the 
bell  was  rung  or  the  whistle  blown,  because  from  these 
signals  she  could  tell  when  the  freight  was  unloaded  and 
they  would  come  to  dinner,  and  in  this  way  she  could  de- 
termine whether  she  would  be  able  to  go  to  the  decoration 
day  exercises  held  at  the  opera  house. 

Then  there  is  the  testimony  of  a  traveling  man,  to  wit, 
R.  B.  Cromwell,  who  was  upon  the  step  of  a  caboose  of 
a  train  in  sight  of  the  accident  and  was  in  a  position  to 
know  affirmatively  whether  signals  were  given  or  not. 
From  his  positive  testimony  it  appears  the  bell  was  ringing 
and  the  whistle  was  blown  as  the  engine  and  tender  pro- 
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ceeded  from  the  west  to  the  east.  This  witness  saw  the 
accident  at  the  crossing.  On  the  proposition  as  to  whether 
or  not  there  was  proper  lookout  as  testified  to  negatively 
by  the  plaintifiE's  witnesses,  several  of  defendant's  witnesses 
positively  say  there  were  two  brakemen  riding  on  the 
tender  of  the  engine  as  it  proceeded  backward  to  the  cros- 
sing where  the  accident  occurred.  These  brakemen  saw  the 
approaching  automobile  and  before  it  reached  the  scene  of 
the  accident  signaled  the  engineer  to  slow  down  or  stop. 
And  immediately  before  going  upon  the  crossing  these  two 
brakemen  jumped  from  the  tender  and  escaped  the  ac- 
cident. This  in  substance  is  the  testimony  of  fact  given 
by  two  witnesses  who  were  there  and  present  at  the  col- 
lision. The  witnesses  of  plaintiff  do  not  deny  but  what  they 
may  have  been  on  the  engine,  but  say  they  did  not  see  any 
one  riding  on  the  tender  as  lookouts.  This  kind  of  evidence 
is  but  little  assistance  in  determining  whether  there  was 
any  lookout.  There  is  more  of  defendant's  evidence  in  the 
record  to  support  defendant's  position,  but  it  is  sufficient  to 
say  for  the  purposes  here  that  the  evidence  establishes 
the  fact  that  warning  was  given  and  proper  lookout  kept. 

A  very  late  case  from  this  court  is  materially  helpful  in 
arriving  at  a  conclusion  in  the  instant  case.  The  first  and 
fourth  syllabus  points  in  the  case  of  Dodds  v.  Omaha  &  G, 
B.  Street  R.  Go,,  104  Neb.  692,  are  as  follows : 

"1.  The  rule  that  a  verdict  will  not  be  disturbed  when 
there  is  evidence  tending  to  support  it  does  not  apply  where 
the  verdict  is  opposed  to  the  undisputed  physical  facts  of 
the  case  or  is  in  flat  contradiction  of  recognized  physical 
laws,  and  where  the  testimony  presented,  taken  as  a  whole, 
is  capable  of  no  reasonable  inference  of  such  a  state  of  facts 
as  Vould  allow  the  plaintiff  to  recover." 

"4.  When  there  is  positive  and  substantial  affirmative 
testimony  by  a  number  of  witnesses  that  a  gong  was  sound- 
ed, the  fact  that  there  is  testimony  by  one  or  more  witnesses 
that  they  did  not  hear  the  gong  and  that  it  did  not  ring 
does  not  authorize  that  question  to  be  submitted  to  the 
jury,  where  it  is  shown  that  the  attention  of  such  witnesses 
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was  diverted  at  the  time  the  gong  is  said  to  have  rung, 
and  when  their  position,  mental  condition,  and  surround- 
ings were  not  such  as  would  raise  a  presumption  that  they 
would  have  heard  it  if  it  had  sounded.  Before  their  nega- 
tive testimony  is  entitled  to  weight,  it  must  appear  that 
they  had  such  knowledge  as  would  justify  them  in  speaking 
affirmatively  in  denial  of  the  fact." 

This  case  is  in  point  in  showing  what  the  law  is  upon  the 
reception  of  negative  testimony  by  this  court. 

In  view  of  all  the  evidence  and  especially  the  positive 
testimony  of  several  witnesses  of  defendant  that  a  warning 
was  given  and  proper  lookout  kept,  we  are  of  the  opinion 
that  the  evidence  was  insufficient  to  support  a  verdict  in 
favor  of  plaintiff.  The  case  is  therefore  reversed  and 
remanded. 

Bevebsed. 

MoRBissEY^  C.  J.,  not  sitting. 


In  re  Commercial  State  Bank. 

Commercial  State  Bank  et  al.^  appellants^  v.  S.  K. 

Warrick  et  al.^  appellees. 

Filed  Noyembeb  10,  1920.    No.  21411. 

1.  Banks  and  Banking:  Refusal  of  Charter.  Where  it  appears  thai 
the  state  banking  board  has  acted  within  its  Jurisdiction,  and  that 
all  the  jurisdictional  facts  essential  to  uphold  its  final  order  are 
sustained  by  some  evidence  competent  for  that  board  to  consider, 
its  order  will  be  upheld  in  error  proceeding  to  the  district  court 
and  on  appeal  to  this  court. 

2.   :  Construction  of  Statute.    The  banking  board  was  created 

by  statute  and  is  purely  in  the  nature  of  an  administrative  body, 
and  in  a  proceeding  before  it  the  statute  must  be  strictly  con- 
strued. 

3.   :    Rep'usal  of  Charter:     Review.    Where  it  is  clear  thai 

there  has  been  no  abuse  of  discretion,  this  court  will  not  sub- 
stitute its  judgment  for  the  findings  made  by  the  state  banking 
board. 
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Appeal  from  the  district  court  for  Lancaster  county: 
Elliott  J.  Clements,  Judge.    Afjirmed. 

W.  T.  Thompson,  Burhett,  Wilson,  Brown  d  Wilson 
and  Dexter  T.  Barrett,  for  appellants. 

Mdx  V.  Beghtol  and  Hainer,  Craft  &  Lane,  contra. 

Aldrich^  J. 

This  case  originated  before   the  state  banking  board. 

On  May  6, 1919,  the  stockholders  of  appellant  bank  filed 
with  the  banking  board  an  application  in  the  usual  form 
for  a  charter  to  do  a  commercial  banking  business  at 
Scottsbluflf.  Several  parties  filed  protests  against  the 
issuance  of  a  charter,  which  protests  were  in  the  main 
directed  against  the  integrity  and  responsibility  of  the 
applicants  for  a  charter.  A  hearing  was  had  before  the 
banking  board  and  a  final  order  was  issued  by  that  body 
denying  the  application.  The  case  went  to  the  district 
court  on  a  petition  in  error,  where  the  decision  of  the 
banking  board  was  aflSirmed,  and  to  review  such  judgment 
this  appeal  is  prosecuted. 

There  is  evidence  in  the  record  tending  to  show  that  the 
integrity  and  responsibility  of  some  of  the  stockholders 
of  the  proposed  bank  was  questionable,  and  also  that  the 
applicants  on  or  about  March  22,  1919,  made  application 
to  the  state  banking  board  to  obtain  a  charter  for  the 
State  Bank  of  Commerce  of  Scottsbluflf.  There  are  afll- 
davits  in  the  record  to  the  effect  that  protests  were  filed 
against  the  issuance  of  a  charter;  that  the  promoter  and 
one  of  the  stockholders  of  the  bank  in  question  in  the 
instant  case  were  to  receive  a  commission  or  bonus  in 
violation  of  statute;  and  that  some  of  the  parties  were 
guilty  of  gross  misrepresentation  by  making  statements  as 
to  advantageous  connections  with  the  Merchants  National 
Bank  of  Omaha.  The  record  shows  that  none  of  these 
stockholders  had  any  such  connection  with  the  Omaha 
bank.  Also  several  witnesses  testify  unfavorably  to  the 
financial  ability  of  several  of  the  applicants. 
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We  are  satisfied  from  a  review  of  the  record  that  there 
was  no  abuse  by  the  banking  board  of  its  discretionary 
powers  in  refusing  to  grant  a  charter  to  these  applicants. 
There  is  suflScient  competent  evidence  in  the  record  on 
which  to  base  such  a  finding. 

Where  it  appears  that  the  state  banking  board  has  acted 
within  its  jurisdiction,  and  that  all  the  jurisdictional 
facts  essential  to  uphold  its  final  order  are  sustained  by 
some  evidence  competent  for  that  board  to  consider,  its 
order  will  be  upheld  in  error  proceedings  to  the  district 
court  and  on  appeal  to  this  court.  This  principle  is  enun- 
ciated in  the  case  of  Mathews  v.  Hedlund^  82  Neb.  825. 

Upon  this  proposition  Munk  v.  Frink,  81  Neb.  631,  is  in 
point:  "In  such  a  case,  when  the  state  board  of  health 
has  so  proceeded  and  taken  testimony,  and  given  the 
respondent  full  opportunity  to  appear  in  person  or  by 
counsel  to  cross-examine  the  witnesses  against  him,  and 
to  introduce  testimony  in  his  own  behalf,  and  has  passed 
upon  the  sufficiency  of  the  evidence  so  taken,  the  findings 
of  the  board  as  to  the  suffliCiency  of  the. evidence  to  sustain 
the  charges  will  be  upheld,  unless  it  appears  that  there  is 
no  evidence  to  sustain  such  findings." 

It  seems  that  the  banking  board  employed  one  Van 
Riper,  a  bank  examiner,  to  make  investigations  in  the 
matter  of  this  application  for  a  charter.  Van  Riper' 
made  a  report  to  the  board,  which  report  is  in  the  bill 
of  exceptions.  Counsel  for  applicants  requested  permission 
of  the  banking  board  to  examine  this  report,  but  were  re- 
fused. In  fairness  to  the  applicants  we  have  not  con- 
sidered this  report  in  arriving  at  a  decision  in  this  case, 
because  they  had  no  opportunity  to  rebut  it  or  to  cross- 
examine  Van  Riper.  The  board,  as  shown  by  the  record, 
based  its  findings  and  final  order  partly  on  this  bank 
examiner's  report,  but  it  also  appears  that  there  is  other 
independent  competent  evidence  upon  which  to  base  the 
findings  made. 

The  banking  board  was  created  by  statute  and  is  purely 
in  the  nature  of  an  administrative  body,  and  in  such  a 
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procedure  the  statute  must  be  strictly  followed.    Where 
it  is  clear  that  there  has  been  no  abuse  of  discretion,  this 
court  will  not  substitute  its  judgment  for  the  findings  made 
by  that  body. 
The  judgment  is 

Affirmed. 
MoRRissEY^  C.  J.y  not  sitting. 


William  Lemke^  appellee^  v.  Anna  Guthmann^  appel- 
lant. 

Filed  November  10,  1920,    No.  21693. 

Habeas  Oorcus:  Custody  of  Child.  In  habeas  corpus  proceedings  to 
determine  the  right  to  possession  of  a  nine-year-old  boy  as  be- 
tween father  and  an  aunt,  where  it  appears  that  the  aunt  took 
the  child  when  he  was  a  week  or  two  old,  and  for  nine  years  has 
cared  for  and  brought  him  up  in  her  home,  which  is  pleasant  and 
suitable  for  bringing  up  children,  the  father  paying  for  his  sup- 
port, this  court  will  decide  the  case  in  accordance  with  the  right 
of  the  father  and  with  regard  to  the  best  interest  of  the  child. 
Held,  that  it  is  for  the  bebt  interest  of  the  child  to  leave  him  where 
he  is  in  the  home  of  the  aunt,  and  to  place  the  responsibility  of 
the  boy's  educational  and  religious  training  under  the  direction 
and  control  of  the  father. 

Appeal  from  the  district  court  for  Lancaster  county: 
WiLLARD  E.  Stewart^  Judge.    Reversed,  with  directions. 

Matthew  Gering,  for  appellant. 

Charles  E.  Matson,  contra. 

Aldrich,  J. 

This  is  a  proceeding  in  habeas  corpus  where  plaintiff 
seeks  possession  of  his  nine-year-old  son,  who  has  been 
living  with  defendant  at  Plattsmouth.  The  father,  plain* 
tiff  herein,  visited  his  son  several  times  a  year  at  the 
home  of  Anna  Guthmann,  defendant. 

The  father  is  a  well-to-do  farmer  of  Lancaster  county, 
living  at  Walton.    Since  the  death  of  his  wife  he  has  not 
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remarried  nor  employed  a  housekeeper.  Paul,  his  nine- 
year-old  son,  is  the  subject  of  this  contest.  Plaintiff  has 
lived  on  his  farm  since  the  death  of  his  wife  with  his 
oldest  son,  a  boy  of  sixteen  years  of  age;  The  father  sent 
his  two  children  living  near  his  home  to  school  and  to  the 
Lutheran  church,  while  Paul,  who  was  living  with  de- 
fendant, attended  Catholic  church  and  parochial  school. 
The  plaintiff  herein  is  a  Protestant  and  defendant  is  of 
the  Catholic  faith. 

The  child  in  question,  Paul  Lemke,  has  been  reared  in 
a  fine  home  and  pleasant  surroundings  and  tenderly  cared 
for  by  the  defendant,  who  is  so  positioned  that  she  can 
give  to  this  boy  the  comforts  and  even  luxuries  that  go 
with  a  well-furnished  and  well-kept  home.  The  issue 
concerning  the  final  disposition  of  this  boy  is  whether  we 
should  permit  him  to  be  deprived  of  this  home  and  its 
comforts  and  removed  to  unknown  surroundings  and  in- 
fluences. This  kind  of  a  home  to  a  boy  who  stands  at  the 
threshold  of  manhood's  estate  is  the  most  important 
factor  in  making  him  the  kind  of  a  man  that  he  may  be 
throughout  the  years  of  his  life.  The  home  influence  in 
moulding  character  and  developing  the  child  mentally 
and  in  his  disposition  and  otherwise  cannot  be  overesti- 
mated. The  foster  mother  in  nurturing  and  bringing 
this  boy  up  has  certainly  performed  a  mission  that  many 
an  own  mother  might  envy.  She  could  not  have  treated 
her  own  flesh  and  blood  more  tenderly  and  affectionately 
than  she  has  this  boy,  and  the  father  owes  tier  a  lasting 
debt  of  gratitude  for  the  splendid  bringing  up  she  has 
accorded  his  child.  It  should  not  be  overlooked  that  this 
foster  mother  took  this  tiny  babe  when  he  was  in  the  most 
delicate  and  feeble  condition  possible.  With  loving  care 
and  tender  hands  she  nursed  him  through  all  these  years, 
and  we  think  saved  his  life  and  brought  him  into  the 
vigorous,  healthy  condition  that  he  enjoys  today. 

However,  we  should  not  be  unmindful  of  the  parental 
love  of  the  father,  which  is  entitled  to  recognition  and 
respect,  and  by  the  rules  of  society  in  this  situation  the 
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father,  as  a  matter  of  law,  has  the  first  claim  upon  this 
child.  The  question  is,  what  is  for  the  best  interests  of 
this  child,  and  what  is  the  right  and  just  thing  to  do  in 
the  promotion  of  his  education  and  his  general  welfare? 
Unfortunately  this  splendid  woman  and  the  father  of  this 
child  are  diametrically  opposite  in  their  religious  faith. 
We  are  not  here  to  say  which  one  is  right.  I^ssibly  both 
may  be  not  so  far  apart  in  matter  of  principle  as  one  would 
think.  But  all  this  is  beside  the  mark.  Ordinarily  the 
father  has  the  right  to  determine  what  shall  be  the  edu- 
cation and  religious  instruction  given  to  his  child.  Purin- 
ton  V.  Jamrock,  195  Mass.  187,  18  L.  R.  A.  n.  s.  926.  And, 
because  of  the  home  which  defendant  affords  this  boy,  we 
have  decided  to  leave  him  where  he  is,  on  condition  that 
she  permits  the  father  to  control  his  educational  and 
religious  training.  We  do  not  think  it  is  for  the  best  in- 
terest of  the  child  at  this  particular  time  to  completely 
break  in  upon  his  surroundings.  The  father  never  en- 
tirely surrendered  his  rights  to  this  child,  and  can,  if  he 
chooses,  exercise  parental  control  over  the  educational 
and  religious  training  to  be  given  him.  Upon  arriving 
at  the  age  of  sixteen  years  the  child  may  select  his  own 
home. 

So  much,  then,  of  the  judgment  of  the  district  court  as 
is  in  conflict  with  the  principles  expressed  in  this  opinion 
is  reversed. 

Reversed,  vsdth  the  exception  that  the  educational  and  reli- 
gious training  is  to  be  and  remain  under  plaintifiPs  direc- 
tion and  control. 

Judgment  accordingly. 

MoBBissBY^  G.  J.;  not  sitting. 
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Wilson  Six,  appellee,  v.  Bridgeport  Irrigation  District, 

appellaj^t. 

Filed  Noyembes  10,  1920.     No.  20698. 

1.  Waters:  Irrigation  Distbigt:  Repairs:  Notice..  In  an  action 
against  an  irrigation  district  for  failure  to  deliver  water,  by  rea- 
son of  negligently  failing  to  repair  a  washout  in  a  flume  used 
for  diverting  water  to  the  ditch,  the  written  notice,  required  by 
section  3526,  Rev.  St.  1913,  Is  filed  in  time,  if  filed  within  30  days 
from  the  time  the  district  has  had  reasonable  opportunity  of  mak- 
ing repair  and  negligently  fails  to  do  so,  or,  without  reasonable 
excuse,  signifies  that  the  repair  will  not  be  made. 

2.  Pleading:  Amendment  of  Petition:   Waiver.     Where,  during  the 

trial,  the  court  permits  amendment  of  the  petition  to  show  the 
giving  of  such  written  notice,  and  the  defendant  then  files  an 
amended  answer  to  the  petition  as  amended,  and  the  trial  proceeds 
upon  the  theory  presented  by  the  amended  pleadings,  the  defend- 
ant cannot  later  complain  of  the  amendment  of  the  petition. 

3.  Evidence  examined,  and  held  sufficient  to  support  the  verdict. 

Appeal  from  the  district  court  for  Morrill  county: 
Ralph  W.  Hobart^  Judge.    Affirmed. 

Leslie  Q.  Hurd  and  F.  E.  Williams,  for  appellant. 

C.  G.  Perry ,  contra. 

Flansburg^  J. 

Action  by  plaintiff  against  the  Bridgeport  Irrigation 
District  to  recover  damages  for  alleged  negligent  failure, 
on  the  part  of  defendant  Irrigation  district,  to  furnish 
plaintiff  water  for  the  irrigation  of  his  crops  under  the 
district  ditch.  Plaintiff  recovered  damages,  and  defendant 
appeals. 

Plaintiff  had  planted  a  crop  of  corn  and  potatoes,  and 
during  the  month  of  July,  1916,  received  little  or  no  water 
through  his  lateral.  He  claims  that  during  this  time  de- 
fendant negligently  failed  to  deliver  the  water.  Defi?nd- 
ant,  on  the  other  hand,  contends  that  plaintiff's  lateral 
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allowed  so  much  seepage  that  it  was  incapable  of  carrying 
water  to  his  land,  though  the  defendant  claims  his  full 
quota  was  delivered  to  him  at  the  intake.  Negligent  acts, 
if  any,  in  the  matter  just  mentioned  are  not,  however,  now 
in  the  case,  and  consideration  thereof  was  taken  from  the 
jury  by  the  court's  instructions,  for  the  reason  that 
written  notice  had  not  been  given  to  the  district  by  the 
plaintiff,  within  30  days  of  the  happening  of  the  alleged 
negligent  acts,  calling  attention  to  the  negligent  acts  com- 
plained of  and  giving  notice  that  plaintifif  intended  to  hold 
the  defendant  liable  for  them. 

The  statute  (Rev.  St.  1913,  sec.  3526)  provides:  "Such 
districts  shall  not  be  liable  as  herein  provided,  unless 
the  party  suffering  such  damage  by  reason  of  such  negli- 
gence or  failure  shall,  within  thirty  days  after  such  negli- 
gent acts  are  committed,  or  such  districts  shall  fail  to  de- 
liver water,  serve  a  notice  in  writing  on  the  chairman  of 
the  board  of  directors  of  such  district,  setting  forth  partic- 
ularly the  acts  committed  or  the  omissions  of  duties  to 
be  performed  on  the  part  of  the  district,  which  it  is  claimed 
constitute  such  negligence  or  omission,  and  that  he  ex- 
pects to  hold  such  district  liable  for  whatever  damages 
may  result." 

On  August  4,  1916,  the  flume,  by  which  water  was 
diverted  from  Cedar  creek  to  one  of  the  ditches  of  defend- 
ant company,  was  partly  washed  out,  so  that  a  12-foot 
gap  was  left  between  the  flume  and  the  bank.  This  ditch 
formerly  carried  water  to  several  landowners,  and  was 
the  ditch  from  which  the  plaintiff's  lateral  was  constructed. 
There  was  evidence  to  show  that  the  ditch  oflcers 
were  contemplating  the  construction  of  a  concrete  flume 
in  the  place  of  this  one,  but  that  not  until  August  9  did 
they  decide  that  they  would  not  fill  in  the  gap  with  earth 
work,  nor  repair  the  damaged  flume.  The  result  was  that 
the  flume  was  not  repaired  and  no  water  furnished  during 
the  remainder  of  the  season.  On  September  6,  following, 
plaintiff  filed  his  written  notice,  in  pursuance  of  the 
statutory  requirement 
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The  written  complaint  and  the  present  cause  of  action 
are  based  upon  the  negligent  failure  of  the  defendant  to 
repair  the  flume  and  furnish  water  to  the  plaintiff.  Testi- 
mony in  behalf  of  plaintiff  showed  the  condition  of  his 
crops  at  the  time  immediately  after  the  washout,  and  what 
crops  he  would  reasonably  be  expected  to  receive  if  water 
had  thereafter  been  delivered  to  him.  It  was  also  shown 
what  crops  he  actually  did  receive  and  their  value. 

The  plaintiff's  petition,  as  originally  filed,  did  not  al- 
lege the  giving  of  the  statutory  notice.  During  the  trial, 
however,  the  court  allowed  amendment  of  the  petition  to 
show  that  fact.  After  the  amendment  was  made,  defend-' 
ant  filed  an  amended  answer,  and  the  trial  proceeded  up- 
on the  amended  pleadings.  The  case  was  tried  upon  the 
theory  presented  by  those  pleadings,  and  the  defendant  is 
now  in  no  position  to  complain. 

The  defendant  contends  that  it  appears  that  the  stat- 
utory notice  was  filed  more  than  30  days  from  the  time  of 
the  negligent  acts  complained  of.  It  is  true  the  flume 
w^ashed  out  on  August  4.  But  the  defendant  had  a  reason- 
able time  thereafter  in  which  to  act  and  make  the  neces- 
sary repairs,  and  it  was  not  until  August  9  that  it  decided 
that  the  repairs  would  not  be  made,  and  that  it  would 
wait  until  it  could  conveniently  construct  a  new  concrete 
flume.  It  cannot  be  said,  under  such  circumstances,  that 
the  alleged  negligent  act  of  defendant  in  failing  to  re- 
pair was,  as  a  matter  of  law,  entirely  complete  more  than 
30  days  prior  to  the  filing  of  the  notice  on  September  6. 
That  question  the  jury  has  resolved  in  favor  of  the  plain- 
tiff. 

The  defendant  complains  that  the  evidence  is  insuf- 
ficient to  support  the  instruction  on  the  measure  of 
damages.  The  court  instructed  that  the  measure  of  plain- 
tiff's damage  was  the  value  of  the  crops  at  the  time  the 
water  was  shut  off  from  his  land,  with  the  right  to  irri- 
gate from  that  time  on  to  the  end  of  the  season,  less  the 
value  of  the  crops,  without  the  right  to  irrigate  from  that 
time  on.    Defendant  complains  that,  though  the  plaintiff 
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introduced  evidence  to  show  the  value  of  the  crops,  with 
the  right  to  irrigate,  no  questions  were  put  to  his  wit- 
nesses asking  what  the  value  of  the  crops  was  without 
the  right  to  irrigate,  and  considering  that  the  crops  should 
be  allowed  to  mature  without  irrigation.  It  is  true  that 
such  specific  questions  were  not  put,  but,  on  the  other 
hand,  the  then  present  value  of  the  crops  was  shown,  and 
also  the  value  of  the  crops  which  were  later,  without  any 
irrigating,  actually  received  from  the  land.  It  appears 
that  about  11  bushels  an  acre  of  potatoes  were  actually  re- 
ceived, and,  from  various  estimates,  that  from  100  to  200 
bushels  would  reasonably  have  been  expected,  had  the 
crop  been  irrigated.  The  corn,  without  irrigating,  pro- 
duced only  a  crop  of  fodder,  and  its  value  was  proved. 

The  defendant  complains  that  the  evidence  shows  plain- 
tiflf's  ditch  was  insufficient  to  carry  the  water  from  the 
ditch  to  his  land,  by  reason  of  allowing  too  much  seepage. 
However,  that  was  a  question  of  fact  properly  presented 
to  the  jury  under  the  court's  instructions,  and  upon  which 
the  evidence  is  sufficient  to  support  a  finding  that  the 
plaintiff  could  have  taken  and  received  the  water,  had  the 
opportunity  been  afforded  him. 

We  are  of  opinion  that  the  verdict  is  supported  by  the 
evidence,  and  we  find  no  error  on  the  part  of  the  trial 
court  in  any  of  the  matters  complained  of  by  defendant. 

Affirmed. 


Eda  Mat  Larson^  appellee,  v.  David  Hafer,  appellant. 

Filed  November  10,  1920.    No.   21116. 

1.  Witnosaes:  Caoss-EiXAMiNATiON.  When  testimony  is  given  by  a 
witness  on  direct  examination,  from  which  an  inference  of  fact 
arises  favorable  to  the  party  producing  him,  anything  within  the 
knowledge  of  the  witness  tending  to  rebut  that  inference  is  ad- 
missible on  cross-examination,  and  the  opposing  party  is  entitled 
to  pursue  that  line  of  cross-examination  as  a  matter  of  right. 

105  Neb.— 17 


258  NEBRASKA  REPORTS.  '  [Vol.  105 


LarBOii  T.  Hafer. 


2.  Appeal:  Denial  of  Obobb-Examination.  A  denial  of  that  right 
of  crosfl-examination,  when  the  ruling  is  prejudicial,  is  sufficient 
ground  for  reversal. 

Appeal  from  the  district  court  for  Hamilton  county : 
George  F.  Coecoran,  Judge.    Reversed. 

Charles  L.  Whitney  and  J.  L.  Cleary^  for  appellant. 

Hainery  Craft  &  Edgerton  and  C.  C.  Fraizer,  contra. 

Flansburg^  J. 

Action  for  damages  for  personal  injuries  sustained  by 
plaintiff  from  an  assault  and  battery,  committed  upon  her 
by  the  defendant.  Plaintiflf  recovered  judgment,  and  de- 
fendant appeals. 

Plaintiff's  testimony  shows  that  she  was  a  married 
woman,  and  was  assaulted  with  a  hammer  and  severely 
beaten  by  the  defendant;  that  as  a  result  she  was  bruised 
and  injured  in  the  chest,  back,  and  arms,  and,  being  preg- 
nant at  the  time,  was  caused  to  have  a  miscarriage. 

Aside  from  the  objection  as  to  the  sufficiency  of  the 
evidence,  and  that  the  amount  of  the  jury^s  verdict  is  ex- 
cessive, upon  which  questions  we  would,  in  this  case,  follow 
the  judgment  of  the  lower  court,  the  only  error  complained 
of  is  the  denial  of  the  right  of  the  defendant  to  cross-ex- 
amine one  of  plaintiff's  witnesses  in  certain  particulars. 

Plaintiff  testified  that  about  two  weeks  before  the  as- 
sault she  had  a  menstrual  period;  that  immediately  after 
the  assault  she  began  flowing;  that  after  three  or  four 
days  she  passed  a  well-formed  foetus,  and  that  for  several 
days  afterward  she  continued  to  lose  blood.  She  testified 
that  she  had  suffered  a  miscarriage  once  before,  and, 
through  that  experience,  was  able  to  diagnose  her  condi- 
tion and  trouble  at  the  time  in  question. 

After  the  assault,  and  during  the  time  she  was  confined 
to  her  bed  Doctor  Steenberg  acted  as  her  attending  physi- 
cian, and  called  upon  her  on  six  or  eight  different  occa- 
sions. He  was  called  as  a  witness  for  plaintiff,  and  de- 
scribed her  bruises,  and  testified  that  he  had  examined  her,  . 
and  that  she  was  flowing  blood,  but  gave  no  further  testi- 
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mony,  except,  upon  cross-examination,  he  stated  that  he 
had  prescribed  medicine  to  stop  the  flow. 

The  defendant  on  cross-examination  sought  to  bring  out 
what  this  doctor  knew  as  to  whether  or  not  a  miscarriage 
had  actually  taken  place,  but  was  not  allowed  to  proceed 
along  that  line.  An  objection  to  defendant's  question, 
which  called  upon  the  doctor  to  state  whether  he  had  made 
an  examination  to  determine  whether  or  not  there  had 
been  a  miscarriage,  was  sustained. 

A  very  substantial  element  of  damages  in  this  case  was 
based  upon  the  claim  that  defendant  had  so  injured  plain- 
tiff as  to  cause  a  miscarriage.  In  the  light  of  the  testi- 
mony plaintiff  herself  had  given,  the  testimony  elicited 
from  Doctor  Steenberg,  that  plaintiff  was  suffering  from 
an  unnatural  flow  of  blood  at  a  time  other  than  her  men- 
strual period,  could  not  have  been  offered,  nor  could  the 
effect  be  other  than  to  produce  upon  the  minds  of  the  jury 
an  impression,  and  give  rise  to  a  reasonable  inference, 
that  a  miscarriage  might  probably  have  been  suffered  by 
her. 

^A  party  cannot  be  allowed  to  deduce  only  such  facts 
from  a  witness  as  will  create  an  inference  favorable  to 
him,  and  then  prevent  a  cross-examination  and  full  dis- 
closure as  to  the  knowledge  of  such  witness,  when  such 
disclosure  would  tend  to  rebut  the  inference  created. 
State  V.  Harvey,  130  la.  394;  Gjurich  v.  Fieg,  164  Cal. 
429 ;  Meyer  v.  United  States,  220  Fed.  822 ;  Kramer  v. 
State,  16  Ala.  App.  456;  40  Cyc.  2493.  Though  cross-ex- 
amination is  to  be  restricted  to  the  subject-matter  of  the 
examination  in  chief,  that  does  not  mean  that  it  must  be 
confined  to  the  questions  asked  upon  direct  examination. 
Zelenka  v.  Union  Stock  Yards  Co.,  82  Neb.  511.  The  testi- 
mony of  Doctor  Steenberg  bore  upon  the  question  of  mis- 
carriage. It  was  offered  for  the  purpose  of  adding  to  the 
testimony,  theretofore  given,  that  a  miscarriage  had  taken 
place.  Surely  the  plaintiff  cannot  be  allowed  to  benefit 
by  so  much  of  the  testimony  of  this  witness,  when  the 
value  of  that  testimony  might  be  weakened  or  destroyed 
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by  a  full  disclosure  of  the  doctor's  knowledge  on  the  sub- 
ject. The  rule  is  stated  in  Jones  on  Evidence  (2d  ed.) 
sec.  821:  ^* Although  the  court  may  exercise  a  reasonable 
discretion  in  regulating  or  limiting  the  cross-examination 
yet  it  is  clearly  error  to  exclude  cross-examination  upon 
subjects  included  in  the  examination  in  chief,  where  such 
ruling  is  prejudicial.  So  far  as  such  cross-examination  of 
a  witness  relates  ^either  to  facts  in  issue  or  facts  relevant  to 
the  issue,  it  may  be  pursued  by  counsel  as  a  matter  of 
right.'^ 

For  some  reason,  the  testimony  of  the  doctor  was 
limited  in  his  direct  examination.  It  was  not  incumbent 
upon  the  defendant,  when  denied  the  right  of  cross-ex- 
amination, to  make  an  offer  to  prove  by  this  witness  what 
he  believed  the  witness  would  testify.  Powell  v.  Morrill, 
83  Neb.  119.  The  full  knowledge  of  the  witness,  as  to  the 
matter  inquired  about,  we  think  was  clearly  competent 
and  proper  to  bring  out  upon  cross-examination  by  the 
defendant.  The  matter  inquired  about  was  of  vital  im- 
portance upon  the  question  of  damages,  and  the  denial 
to  the  defendant  of  the  right  to  cross-examine,  we  belief 
entitled  him  to  a  new  trial.  See  cases  cited  in  note,  25  K 
R.  A.  n.  &  683  {Prout  v.  Bernards  Land  d  Sand  Co.,  77 
N.  J.  Law,  719 ) . 

For  the  reasohs  given,  the  judgment  of  the  lower  court 
is  reversed  and  the  cause  remanded  for  further  proceed- 

inga 

Reversed. 

Day^  J.,  not  sitting. 


Edward  N.  Stanley^  appellant,  v.  State  of  Nebraska, 

appellee. 

Filed  Novembeb  10,  1920.     No.  21122. 

Infants:  Defendant.  A  child  may  be  said  to  be  "dependent"  or 
"neglected,"  under  section  1244,  Rev.  St.  1913,  and  the  rights  of 
the  parent  to  the  custody  of  the  child  must  yield,  when  it  is 
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bhown  that  tlie  parent  Is  of  Immoral  character  and  is  rearing  the 
child  in  a  place  and  among  surroundings  which  are  not  free  from 
Immoral  influence. 

Appeal  from  the  district  court  for  Douglas  county: 
Alexander  C.  Troup,  Judge.    Affirmed.         ^ 

Murphy  d  Winters,  for  appellant. 

Clarence  A.  DaviSj  Attorney  General,  and  J.  B.  Barnes, 
contra. 

Flansburg,  J. 

Action  in  the  juvenile  court.  The  trial  court  found 
Lorene  Stanley  was  a  ^^dependenf'  and  ^^neglected'^  child 
under  section  1244,  Rev.  St.  1913,  and  ordered  her  paroled 
to  a  suitable  home.  Such  a  home  was  found,  and  the  child 
placed  there.  Edward  N.  Stanley,  parent  of  the  child,  ap- 
peals. 

Under  the  statute,  a  child,  who  "has  not  proper  paren- 
tal care  or  guardianship,  or  is  growing  up  under  such 
circumstances  as  would  tend  to  cause  such  child  to  lead  a 
vicious  or  immoral  life ;  *  *  *  or  who  is  found  living 
*  *  *  with  any  vicious  or  disreputable  persons,  or 
whose  home,  by  reason  of  neglect,  cruelty  or  depravity  on 
the  part  of  its  parents,  guardian  or  other  person  in  whose 
care  it  may  be,  is  an  unfit  place  for  such  a  child,''  is  de- 
clared to  be  a  "dependent"  or  "neglected"  child. 

The  sole  question  presented  is  whether  or  not  the  evi- 
dence is  suflScient  to  show  Lorene  Stanley,  eight  years  of 
age,  was  a  dependent  or  neglected  child,  within  the  mean- 
ing of  the  law.  It  appears  that  her  father  for  many  years 
lived  with  a  woman  in  Kansas;  that  they  were  never 
married,  though  children  were  born  to  them.  I|  Lorene 
Stanley  was  in  their  custody  until  she  was  taken  t^  Omaha 
by  her  father.  When  brought  to  Omaha  she  was  in  a  dirty 
and  ragged  condition  and  suffering  from  extreme  neglect. 
Appellant,  in  Omaha,  took  up  his  abode  in  a  tent  with  a 
woman  of  negro  blood. 

Within  one  month  after  this  woman  obtained  a  divorce 
from  her  negro  husband,  she  and  appellant  were  married 
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at  Council  Blufifs.  At  the  commencement  of  this  suit  they 
were  living  in  Omaha.  Appellant,  who  is  white,  and  his 
colored  wife,  her  colored  boy,  and  Lorene  Stanley  all 
had  sleeping  quarters  in  the  same  room.  We  do  not  hesi- 
tate to  say  that  these  surroundings,  in  view  of  the  immoral 
character  of  the  parties,  was  an  unfit  place  and  manner 
to  rear  a  child,  and  that  appellant  was  an  unfit  person. 

It  is  needless  to  enter  into  a  detailed  discussion  of  the 
testimony.  There  is  ample  in  the  record  to  justify  the 
court  in  the  finding  made.  The  welfare  of  the  child  is 
the  matter  of  chief  importance.  A  proper  home  and  sur- 
roundings are  now  provided,  and  the  order  of  the  court 
is,  beyond  question,  for  the  best  interests  of  the  child. 

Affirmed, 

Day^  J.,  not  sitting. 


JAMIN  B.  ROOT^  APPELLEE^  V.   DOUGLAS  COUNTY  ET  AL., 

APPELLANTS. 

Filed  November  10,  1920.     No.  21553. 

1.  Highways:  Paving:  Contract:  Validity.  Where,  in  letting  a 
county  paving  contract  to  the  lowest  and  best  bidder,  under  section 
2956,  Rev.  St.  1913,  the  specifications  and  proposal  for  bids  call 
upon  each  bidder  to  specify  the  time  when  he  will  agree  to  com- 
mence and  when  he  will  complete  the  work,  if  awarded  the  con- 
tract, and  provide  that  liquidated  damage^  shall  be  charged  against 
the  contractor  for  each  day's  delay  in  performance  beyond  the 
contract  time,  the  time  of  performance  is  an  essential  part  of  the 
bid,  and,  where  omitted,  the  bid  is  incomplete  and  not  respon- 
sive to  the  proposal.  In  such  event  the  bid  cannot  be  filled  out, 
nor  the  time  for  performance  inserted,  after  it  is  received  and 
opened  by  the  county  board,  and  an  award  of  the  contract  to  such 
bidder  is  invalid.    • 

2.  Appeal:  Amendment  of  Pleading.  Under  section  7712,  Rev.  St. 
1913,  power  is  given  the  court  to  conform  the  pleadings  to  the 
proof,  when  the  amendment  does  not  substantially  change  the 
claim  or  defense,  and  a  Judgment  based  upon  such  proof  will  noi 
be  reversed  for  the  reason  that  such  amendment  has  not  actually 
been  made. 
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Appeal  from  the  district  court  for  Douglas  county: 
Willis  Q.  Sears,  Judge.    Affirmed. 

Crofoot^  Fraser,  Connolly  &  Stnjker,  Carl  E.  Herring 
and  .4.  V,  Shotwell^  for  appellants. 

John  P.  Breen,  contra. 

Flansburg^  J. 

Action  by  plaintiff,  a  taxpayer,  to  enjoin  the  perform- 
ance of  a  contract,  entered  into  between  Douglas  county, 
defendant,  and  the  Allied  Contractors,  Incorporated,  de- 
fendant, for  the  paving  of  certain  county  roads.  The  trial 
court  allowed  the  injunction,  declared  the  contract  void, 
and  found  as  a  ground,  among  others,  for  such  decision 
that  the  specifications  and  notice  to  bidders  thereon  did 
not  fix  a  time  within  which  the  paving  was  required  to  be 
laid,  but,  on  the  other  hand,  called  upon  the  bidder  to  fix 
his  own  time,  and  that  the  defendant  Allied  Contractors, 
Incorporated,  did  not  in  its  bid  respond  to  that  request, 
nor  fix  a  time  within  which  it  would  perform,  if  awarded 

the  contract. 

« 

The  statute  governing  the  matter  (Rev.  St.  1913,  sec. 
2956)  provides:  "All  contracts  for  the  erection  or  repa- 
ration on  bridges,  ♦  ♦  ♦  for  the  building  of  *  *  * 
improvements  on  roads;  ♦  ♦  ♦  the  cost  and  expense 
of  which  shall  exceed  five  hundred  dollars,  shall  be  let  by 
the  county  board  to  the  lowest  and  best  bidder.^' 

The  specifications  and  blanks  furnished  to  the  bidders 
in  this  case  called  upon  the  bidder  to  specify  in  his  bid, 
not  only  the  price  at  which  he  would  agree  to  perform  the 
contract,  but  also  the  time  when  he  would  commence 
work  and  the  time  when  he  would  agree  to  complete  it. 
The  specifications  further  provided  that  any  contract 
entered  into  would  make  time  for  performance  material, 
and  would  have  embodied  in  it  an  agreement  for  the  pay- 
ment by  the  contractor  of  liquidated  damages  for  each 
day's  delay  beyond  the  contract  time. 

Time  within  which  a  contract  of  this  kind  is  required 
to  be  performed  has  a  direct  bearing  and  influence  upon 
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the  cost  of  performance  to  the  contractpr,  and  hence 
upon  the  amount  of  his  bid,  and  prices  will  vary  according 
to  the  length  of.  time  allowed  for  performance,  as  well  as 
according  to  what  lapse  of  time  may  be  allowed  before  the 
work  must  be  commenced.  Where  the  specifications  do 
not  fix  the  time  for  performance,  but  require  the  bidders 
to  designate  a  time,  they  will  naturally  endeavor  to  specify 
such  a  time,  both  as  to  date  to  commence  and  as  to  period  of 
duration  of  performance,  which  best  suits  each  of  them, 
^nd  which  will  allow  each  to  do  the  work  for  the  least 
money,  and,  therefore,  give  an  opportunity  to  offer  what 
would  be  the  lowest  possible  bid. 

It  is  readily  seen  that  time,  as  well  as  price,  becomes 
a  very  material  element  of  the  bid,  and  that  both  must  be 
considered  by  the  board  in  arriving  at  a  determination  as 
to  who  is  the  lowest  and  best  bidder.  The  state  engineer 
testified  to  that  conclusion, .  and  the  defendants  in  their 
brief  admit  such  to  be  the  fact.  They  say:  "Can  it  be 
possibly  contended  that  in  considering  who  is  the  lowest 
and  best  bidder  the  element  of  time  is  not  as  essential  a 
matter  to  be  considered  as  the  element  of  costs?" 

It  has  been  held  in  some  jurisdictions  that  time  is  not 
only  an  essential  question  for  consideration  by  the  public 
officials  in  passing  upon  bids,  but  the  courts  have  gone 
so  far  as  to  say  that  the  element  of  time,  even  in  the  ab- 
sence of  statutory  requirement,  must  be  definitely  fixed 
and  stated  in  the  specifications,  so  that  each  and  every 
bidder  may,  not  only  be  given  equal  opportunity  of  bid- 
ding, but  be  required  to  bid,  on  the  basis  of  the  same  iden- 
tical period  of  time.  These  courts  hold  that  when  time 
is  not  so  specified  the  proposal  for  bids  is  incomplete,  and 
a  uniform  and  common  plan  of  bidding  is  not  provided, 
since,  if  each  bidder  determines  the  matter  of  time  for 
himself,  no  two  bids  will  be  on  the  same  basis,  and  this,  it 
is  said,  goes  to  the  very  essence  of  competition.  Johnson  v. 
Atlantic  City,  85  N.  J.  Law,  145;  MacKinnon  v.  Newark, 
100  Atl.  (N.  J.)  694;  Armitage  v.  Newark,  86  N.  J.  Law, 
5 ;  Kneeland  v.  Furlong,  20  Wis.  460 ;  3  McQuillin,  Munic- 
ipal Corporations,  sec.  1207. 
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In  the  case  here  under  consideration  the  contention  of 
the  state  engineer,  who  acts  in  conjunction  with  the  county 
in  these  paving  undertakings,  as  his  attitude  is  determined 
from  his  testimony,  is  that,  where  time  for  performance 
of  the  work  is  definitely  limited  or  specified  in  the  proposal 
for  bids,  then  many  bidders,  who  may  be  so  situated  that 
they  cannot  do  the  work  at  the  particular  time  described, 
though  they  might  be  able  at  some  other  time,  are  exclud- 
ed and  prevented  from  offering  bids,  and  the  field  of  com- 
petition is  thereby  narrowed.  On  the  other  hand,  it  is 
asserted  that,  when  all  bidders  are  allowed  to  specify  their 
own  time,  each  is  given  a  chance  to  make  the  lowest  bid 
possible  to  him,  and  the  time  specified  in  their  bids  can 
be  considered  by  the  board,  in  conjunction  with  and  as  a 
part  of  the  item  of  costs,  in  determining  who  is  the  lowest 
and  best  bidder.  It  becomes  apparent,  whether  this  court 
should  adopt  the  rule  that  time  must  be  specified  in  the 
proposal  for  bids,  or  whether  that  matter  may  be  left  to 
the  bidder,  that,  in  any  event,  where  time  for  performance 
is  material,  and  where  it  directly  bears  upon  the  question 
of  cost  and  the  question,  therefore,  of  whose  bid  is  the  low- 
est and  best,  as  it  does  in  this  case,  the  matter  of  time  must 
at  least  be  covered  and  finally  determined  by  the  bid  when 
the  bid  is  filed. 

The  bid  of  the  defendant  in  this  case,  as  the  finding  of 
the  trial  court,  based  upon  the  record,  shows,  did  not, 
when  it  was  filed  and  opened,  specify  any  time  when  or 
within  which  defendant  agreed  to  perform  the  work.  That 
element,  as  we  have  just  pointed  out,  was  an  essential 
part  of  the  bid.  The  bid  was  not  responsive  to  the  pro- 
posal made  by  the  board,  nor  was  it  complete  without  the 
time  element  being  covered.  Though  the  state  engineer 
himself  filled  in  a  date  in  this  bid,  to  the  effect  that  the 
work  should  be  completed  by  December  1,  1920,  such 
material  addition  and  alteration  of  the  bid,  after  the  seal- 
ed bid  had  been  filed  and  opened  with  the  other  bids,  in 
pursuance  of  the  plan  prescribed  for  the  competition,  can- 
not be  authorized,  and  the  contract  based  thereon  is  in- 


266  NEBRASKA  REPORTS.  [Vol.  105 

Root  T.  Douglas  County. 


valid.*  Hornung  v.  Town  of  West  New  York,  82  N.  J. 
Law,  266;  City  of  Chicago  v.  Mohr,  216  111.  320;  McQuiddy 
V.  Brannock,  70  Mo.  App.  535. 

Defendants  contend  that  the  finding  of  the  trial  court, 
as  to  the  bid  of  the  Allied  C5ontractors  not  specifying  the 
time  within  which  the  work  would  be  performed,  is  not 
within  the  issues  presented  by  the  pleadings.  The  peti- 
tion alleged,  only,  that  the  bid  was  not  responsive  to  the 
printed  specifications  and  proposal  furnished  by  the  board, 
for  the  reason  that  the  Allied  Contractors,  Incorporated, 
had  fixed  no  definite  time  in  which  it  would  complete  the 
work,  but  had  filled  in  the  blanks  so  as  to  read  that  it  would 
"use  due  diligence"  to  complete  the  work  by  a  certain 
time. 

On  the  trial  it  developed  that,  when  the  bid  was  received, 
it  was  entirely  blank  as  to  matter  of  time,  that  the  state 
engineer  filled  in  the  date,  December  1,  after  the  bid  was 
opened,  and  that  after  he  had  done  so  the  Allied  Con- 
tractors, Incorporated,  qualified  what  he  had  done  by  in- 
terlining in  the  bid  the  words  to  the  effect  that  defendant 
would  "use  due  diligence"  to  complete  the  work  by  the 
date  mentioned.  The  tenor  of  the  claim  in  4;he  petition 
was  that  the  bid  was  not  responsive,  by  reason  of  the  use 
of  the  qualifying  words  that  the  defendant  would  "use 
due  diligence"  only  to  complete  the  work  by  the  date  men- 
tioned; the  proof,  however,  received  without  objection, 
discloses  that  the  bid  was  not  responsive,  since  no  time 
whatsoever  was  specified  in  the  bid  presented. 

No  objection  has  been  raised  by  the  defendants  that  the 
Courtis  finding  was  not  supported  by  the  pleadings,  nor 
that  the  evidence  was  not  within  the  issues,  until  the 
reply  brief  was  filed  in  this  case.  It  does  not  appear  that 
an  amendment  of  the  pleadings  to  conform  to  the  proof, 
under  section  7712,  Rev.  St.  1913,  would  substantially 
have  changed  the  plaintiff's  claim  in  this  case.  Such  an 
amendment  would  undoubtedly  have  been  allowed  by  the 
trial  court,  had  request  been  made,  and  the  defendants 
could  not  have  been  prejudiced  thereby.    The  issues  pre- 
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sented  here  are,  apparently,  the  same  as  those  presented 
in  the  trial  below,  and,  since  this  matter  was  treated  as 
within  the  issues  there,  it  should  be  so  considered  now. 
See  note,  Ann.  Cas.  1913E,  1313  {Peterson  v.  lAncoln 
County,  92  Neb.  167) ;  L.  R.  A.  1916D,  843  {Ellinghouae 
V.  Ajax  Live  Stock  Co.,  51  Mont.  275). 

It  is  unnecessary  to  pass  upon  other  objections  raised 
by  plaintiff,  since  the  judgment  must,  for  the  reasons 
given,  be 

Affirmed. 

Day,  J.,  not  sitting. 


Frances  J.  Robison,  appellee,  v.  Troy  Laundry,  appel- 
lant. 

FlL£3>   NOVEMBEB   10,    1920,   No.    21103. 

1.  Negligence:  Pbozimate  Cause:  Compakative  Negligence.  Evi- 
dence examined,  and  held,  not  to  show  such  contributory  negligence 
on  the  plaintiff's  part,  in  driving  at  excessive  speed  and  without 
warning  signals,  as  to  establish  as  a  matter  of  law  that  her  negli- 
gence was  the  proximate  cause  of  the  accident  or  that  it  was  more 
than  slight  in  comparison  with  the  negligence  of  the  defendant, 
within  the  meaning  of  the  comparative  negligence  statute  (Rev. 
St.    1913,  sec.    7892). 

2.  :  :  :  Question  for  Jury.  Where,  in  an  ac- 
tion for  damages  arising  from  a  collision  between  vehicles  at  a 
street  intersection,  there  is  evidence  that  the  defendant's  servant 
was  driving  toward  the  intersection  at  reckless  speed,  keeping  no 
lookout,  but  preoccupied  in  looking  back  toward  another  vehicle 
with  which  he  was  racing,  the  question  of  the  comparative 
negligence  of  the  parties  and  the  proximate  cause  of  the  accident 
is  for  the  Jury,  although  there  is  evidence  from  which  the  jury 
would  be  justified  in  believing  that  the  plaintiff  was  also  negligent 
in  driving  at  excessive  speed  and  failing  to  give  warning  signals. 

3.  Trial:  Vifw  of  Premises:  Discretion  of  Court.  The  granting  or 
refusal  of  an  order  directing  a  view  by  the  jury  of  the  locality  of 
the  accident  rests  within  the  sound  discretion  of  the  trial  court, 
f^nd  the  fact  that  one  party  consents  to  the  request  of  the  other 
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that  such  view  he  directed  will  not  control  the  discretion  of  the 
court  In  that  regard. 

4.   :   :   .  The  fact  that  the  trial  court  in  the  first 

Instance  directs  a  view  of  the  premises  virill  not  deprive  it  of 
power  to  rescind  the  order,  if,  within  its  sound  discretion,  the 
granting  of  a  view  fiifally  seems  iiladyisable. 

6.   :    :    .    It  is  not  abuse  of  discretion  to  deny  a 

view  of  the  premises  if  it  does  not  appear  that  such  view  is  neces- 
sary to  a  clear  understanding  by  the  Jury  of  the  physical  con- 
ditions, or  where  it  Is  not  made  afflrmAtlvely  to  appear  by  the 
party  requesting  the  view  that  no  material  change  has  occurred 
in  the  conditions  of  the  locality  in  question. 

6.  :  Refusal  of  Specific   Instruction.     It  is   not  error   for 

the  trial  court  to  omit  ta  give  a  specific  instruction  bearing  upon 
a  certain  ground  of  contributory  negligence  set  up  as  a  de- 
fense in  the  answer,  unless  the  defendant  tenders  a  request  for  an 
instruction  upon  the  omitted  issue,  which  fairly  reflects  and  calla 
attention  to  It  and  is  a  substantially  correct  statement  of  the  law 
pertaining  thereto. 

Appeal  from  the  district  court  for  Douglas  county: 
Abthue  C.  Wakeley^  Judge.    Affirmed, 

Ernest  A.  Gonatvay,  for  appellant. 

F.  P.  Marconnitj   contra, 

DORSEY,  C. 

Frances  J.  Robison  recovered  a  verdict  and  judgment 
against  the  defendant,  the  Troy  Laundry  Company,  for 
damages  for  personal  injuries  sustained  in  a  collision 
between  an  automobile  driven  by  her  and  a  motor  de- 
livery truck  belonging  to  the  defendant  and  operated  by  one 
of  its  employees. 

The  accident  occurred  at  the  intersection  in  the  city 
of  Omaha  where  Thirty-third  street,  running  north  and 
south,  crosses  Poppleton  avenue,  running  east  and  west. 
Poppleton  avenue  does  not  continue  directly  west  from  its 
intersection  with  Thirty -third  street,  but  jogs  to  the  north. 
The  intersection  in  question  is  therefore  closed  to  the  west 
by  the  west  curb  line  of  Thirty-third  street.  A  space  about 
30  feet  square,  from  curb  to  curb,  is  comprised  in  the  inter- 
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section,  and  this  space  is  open  to  the  east  on  Poppleton 
avenue  and  to  the  north  and  south  on  Thirty-third  street. 
Just  before  the  accident  the  defendant's  delivery  truck  was 
approaching  the  intersection  from  the  north,  and  the 
plaintiff  was  driving  her  father's  automobile,  with  a  party 
of  friends,  on  Poppleton  avenue  toward  the  intersection 
from  the  east. 

The  plaintiff  alleged  and  testified  that  as  she  entered 
the  east  side  of  the  intersection  she  noticed  the  defendant's 
truck  approaching  from  the  north  at  so  excessive  a  speed 
and  so  obviously  out  of  control  that  she  concluded  there 
was  no  way  to  avoid  a  collision,  except  to  go  directly  west 
across  the  intersection,  ahead  of  the  truck,  and  get  out  of 
its  way  by  forcing  her  car  upon  the  park  space  beyond  the 
curb  line  on  the  west  side  of  Thirty-third  street.  She  accord- 
ingly applied  the  power  and  shot  across  the  intersection  to 
the  southwest,  but  was  unable  to  get  her  car  off  the  street 
and  beyond  the  curb  before  it  was  struck  by  the  defendant's 
truck. 

The  defendant,  on  the  contrary,  in  its  pleading  and 
evidence  denied  any  unlawful  speed  or  lack  of  control 
on  the  part  of  its  truck  driver,  and  contended  that  the 
accident  was  caused  by  the  undue  speed  at  which  the 
plaintiff  was  driving  when  she  entered  the  intersection,  and 
by  the  fact  that  she  gave  no  signal  or  warning,  although 
her  view  to  the  north  on  Thirty-third  street  was  obscured 
by  a  high  bank  at  the  northeast  comer  of  the  intersection. 
The  defendant  not  only  asked  to  be  dismissed  from  any 
liability  to  the  plaintiff,  but  counterclaimed  for  damages 
to  the  truck. 

The  controversy  at  the  trial  was  waged,  for  the  most 
part,  upon  conflicting  evidence  as  to  the  speed  at  which 
the  respective  motor  vehicles  were  being  driven,  and  the 
record  Showed  a  decided  variance  in  the  testimony  upon 
that  point.  The  defendant  argues,  upon  this  appeal,  that  the 
evidence  is  insufficient  to  sustain  the  verdict.  We  are 
convinced,  however,  that  there  was  abundant  testimony 
which,  if  the  jury  saw  fit  to  credit  it,  would  justify  a  finding 
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that  tbe  defendant's  truck  was  being  driven  toward  the 
intersection  with  the  utmost  recklessness.  It  was  shown  by 
several  witnesses  that  the  driver  of  the  truck  was  ap- 
parently racing,  and,  as  he  neared  the  intersection,  was 
looking  backward  toward  the  rival  car,  instead  of  moderat- 
ing his  speed  and  looking  in  the  direction  of  Poppleton 
avenue,  as  was  his  duty. 

The  plaintiflF,  it  is  true,  admits  that  she  was  driving 
toward  the  intersection  at  a  speed  of  12  miles  an  hour, 
and  there  was  testimony  from  which  the  jury  might  have 
gathered  that  the  speed  of  her  car,  going  toward  Thirty- 
third  street,  was  as  much  as  25  miles  an  hour.  The  jury 
might  have  found  that  she  was  not  cautious  enough  in 
reducing  her  speed  upon  entering  the  intersection,  and 
that  her  sudden  resolution  to  run  upon  the  curb  ahead 
of  the  defendant's  car  was  unwise  and  imprudent.  If,  on 
the  other  hand,  we  consider  the  evidence  in  the  light  most 
favorable  to  the  plaintiff,  as  is  the  rule  when  it  is  a  question 
of  setting  aside  a  verdict,  we  feel  that  this  court  would  not 
be  warranted  in  saying,  as  a  matter  of  law,  that  reasonable 
men  could  have  reached  no  other  conclusion  from  the 
evidence  than  that  the  plaintiff's  negligence  alone  was  the 
proximate  cause  of  the  accident,  or  that  her  negligence,  un- 
der the  circumstances,  was  more  than  slight  in  comparison 
with  the  negligence  of  the  truck  driver,  within  the  meaning 
of  section  7892,  Rev.  St.  1913. 

It  was  peculiarly  a  question  for  the  jury,  under  the 
comparative  negligence  irtatute,  to  determine  whether, 
notwithstanding  any  negligence  on  plaintiff's  part  in 
driving  at  excessive  speed  or  failing  to  signal,  responsibility 
for  the  collision  must  nevertheless  be  ascribed  to  the  failure 
of  the  driver  of  defendant's  truck  to  observe  any  reasonable 
precaution;  to  determine  whether  he  was,  or  was  not, 
racing  toward  the  intersection  without  keeping  a  proper 
lookout  in  the  direction  of  Poppleton  avenue,  and,  if  he 
was,  then  to  determine  whether  his  recklessness  created 
such  an  emergency  as  would  reasonably  justify  the  plain- 
tiff in  adopting  the  course  that  she  took  in  the  effort  to 
avoid  a  collision. 
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In  the  progress  of  the  trial  the  defendant  requested  an 
order  directing  the  jury  to  view  the  locality  of  the  accident. 
No  action  was  taken  upon  this  request  at  the  time,  but 
after  the  evidence  was  all  in  the  court  referred  to  the 
request^  and  counsel  for  defendant  suggested  that  he  and 
opposing  counsel  should  go  with  the  bailiff  and  the  jury; 
to  which  plaintiff's  counsel  responded:  **I  should  think 
that  would  be  a  bad  thing,  for  counsel.  Let  the  bailiff  take 
the  jury  out.  Conaway  would  not  agree  with  me  when 
we  got  out  there.'^  The  court  then  said :  "There  is  really 
no  necessity  for  attorneys  to  go  along ;  the  bailiff  can  take 
them  out."  Plaintiff's  counsel  then  made  formal  objection 
to  the  jury  viewing  the  premises  on  the  ground  that  the 
conditions  at  the  intersection  had  changed,  and  a  colloquy 
ensued  between  the  court  and  counsel,  in  which  it  was  as- 
serted on  the  one  side  and  denied  on  the  other  that  material 
changes  had  been  made  in  cutting  off  the  street  corners 
since  the  accident.  The  court  finally  said :  "I  don't  know ; 
if  there  have  been  some  changes  made,  then  I  guess  we 
won't  do  it.    Go  ahead  with  the  argument." 

The  defendant  contends  that  the  record  shows,  in  effect, 
a  stipulation  by  the  plaintiff  to  have  the  view  and  an  order 
of  the  court  directing  it,  and  that  it  was  error  and  an  abuse 
of  discretion  for  the  court  later  to  change  its  attitude 
and  refuse  the  view.  The  fact  that  counsel  for  plaintiff  at 
first  consented  that  the  jury  view  the  locality  would  not, 
in  our  opinion,  be  binding  upon  the  court.  The  granting 
or  refusal  of  the  request  for  a  view  was  a  matter  resting 
within  the  sound  discretion  of  the  trial  court,  which  could 
not  be  controlled  by  the  stipulation  of  the  parties.  Nor 
do  we  think  that  the  trial  judge,  by  granting  the  request 
in  the  first  instance,  as  counsel  contends  he  did,  deprived 
himself  of  the  power  to  rescind  the  order,  if,  upon  more 
mature  reflection,  a  view  by  the  jury  seemed  inadvisable. 
It  was  an  order  which,  like  other  rulings  in  the  course  of 
the  trial,  the  court  had  inherent  power  to  change,  being 
responsible  for  error  or  abuse  of  discretion. 
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The  defendant  complains  that  the  refusal  to  direct  a 
view  was  an  abuse  of  discretion.  It  appears,  however, 
that  there  was  no  material  dispute  in  the  evidence  as  to 
the  physical  surroundings  and  conditions  at  the  inter- 
section, and  it  does  not  appear  that  the  jury  would  have 
been  materially  assisted  by  a  view.  The  facts  essential 
to  a  clear  understanding  or  mental  picture  of  the  locality, 
the  width  and  direction  of  the  streets,  and  the  existence 
of  a  high  bank  obscuring  the  plaintiff's  view  were  uncontro- 
verted.  The  issues  before  the  jury  arose,  not  from  a  con- 
flict in  the  evidence  relating  to  the  physical  facts,  but  from 
the  contradictory  testimony  as  to  the  conduct  of  the  plain- 
tiff and  of  the  driver  of  defendant's  truck.  It  was,  further- 
more, incumbent  upon  the  defendant,  as  thie  party  demand- 
ing a  view,  to  make  clear  to  the  court  that  no  material 
change  had  taken  place  at  the  intersection  since  the  ac- 
cident. No  such  evidence  was  offered,  and  the  court  was 
left  in  doubt  upon  that  proposition.  There  was  no  abuse  of 
discretion  in  refusing  to  direct  a  view.  Whelan  v.  City  of 
Plattsmouth,  87  Neb.  824 ;  Beck  v.  Stoats,  80  Neb.  482. 

Counsel  for  tl}e  defendant  had  prepared  certain  instruc- 
tions upon  the  supposition  that  the  court  would  direct  a 
view,  and  in  these  the  jury  were  told  that  they  should 
find  for  the  defendant  in  case  they  found  certain  facts 
"from  the  evidence  and  your  view  of  the  premises." 

These  instructions  were  tendered  in  that  form  because, 
as  counsel  claims,  he  was  so  surprised  and  disconcerted 
by  the  court's  refusal  to  direct  a  view,  after  having  ap- 
parently been  inclined  to  grant  it,  that  he  omitted  to  strike 
out  the  words  referring  to  the  view.  The  instructions,  in 
question,  which  the  court  refused  to  give,  were  to  the  effect 
that,  if  the  jury  believed  the  view  of  the  "plaintiff's  agent 
and  servant"  was  so  obstructed  by  the  high  bank  at  the 
corner  of  the  intersection  that  she  could  not  see  north  on 
Thirty-third  street,  her  omission  to  give  any  signal  was  a 
violation  of  the  ordinances  of  the  city  of  Omaha;  and,  if 
the  jury  believed  her  failure  to  signal  was  the  proximate 
cause  of  the  accident,  they  should  find  for  the  defendant. 
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The  instructions  in  question  were  inaccurate  in  the 
form  tendered,  for  two  reasons,  aside  from  the  proposition 
that  they  were  predicated  upon  a  view  by  the  jury  which 
had  not  taken  place :  They  assumed  to  instruct  the  jury  as 
to  the  ordinances  of  the  city,  which  were  not  in  evidence, 
and  they  referred  to  the  view  of  the  "plaintiff's  agent  and 
servant''  north  on  Thirty-third  street,  when  it  was  the 
view  of  the  plaintiff  herself  which  was  in  question,  as  she 
was  driving  the  car. 

It  is  contended,  however,  that  it  was  the  court's  duty, 
without  any  specific  request,  to  give  an  instruction  to  the 
effect  that  the  jury  should  find  for  the  defendant  in  case 
they  found  that  the  proximate  cause  of  the  accident  was  the 
plaintiff's  failure  to  give  warning  signals  on  approaching 
the  intersection.  The  existence  of  the  high  bank  obstruct- 
ing her  view  and  her  consequent  duty  to  give  signals  were 
alleged  in  the  answer ;  the  contributory  negligence  charged 
against  the  plaintiff  consisted,  not  only  of  excessive  speed, 
but  of  failure  to  signal,  yet  the  jury  were  not  told  to  return 
a  verdict  for  the  defendant  if  they  found  that  the  plaintiff's 
neglect  to  signal  was  the  proximate  cause  of  the  collision. 
Excessive  speed  was  the  only  ground  of  contributory 
negligence  which  the  jury  were  informed  might  be  a  good 
defense. 

It  is  the  rule  that,  if  the  court  omits  to  charge  the  jury 
upon  some  issue  material  to  a  cause  of  action  or  defense, 
its  error  cannot  be  availed  of  unless  a  request  be  tendered 
for  a  proper  instruction  upon  the  omitted  issue.  Sanford 
V.  Craig f  52  Neb.  483.  This  rule  has  been,  to  some  extent, 
qualified  by  the  proposition  that,  where  a  request  is  made 
for  an  instruction  which,  in  the  form  tendered,  is  not  a 
clear  and  satisfactory  statement  of  the  particular  phase  of 
the  case  which  it  is  intended  to  cover,  but  which  fairly 
'reflects  and  calls  attention  to  it,  and  is  not  an  erroneous 
statement  of  the  law,  it  becomes  the  duty  of  the  court 
to  give  either  the  instruction  requested  or  another  embody- 
ing the  same  principle.  Colgrove  v,  Pickett ,  75  Neb.  440; 
Western  Mattress  Co,  v.  Ostergaard,  71  Neb.  575. 

106  Neb.— 18 
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In  their  references  to  the  ordinances  of  the  city  and  in 
making  the  question  of  the  plaintiff's  alleged  negligence 
in  failing  to  signal  dependent  upon  her  observance  or 
Donobservance  of  those  ordinances,  the  instructions 
tendered  were,  in  our  opinion,  too  inaccurate,  not  only  in 
form,  but  in  substance,  to  challenge  the  court's  attention  to 
the  correct  rule  with  regard  to  the  effect  of  the  plaintiff's 
neglect  to  signal  as  a  defense,  or  to  require  the  court  to 
give  an  instruction  of  its  own  on  that  subject. 

For  the  reasons  stated,  we  recommend  that  the  judgment 
of  the  court  below  be 

Affirmed.  , 

Per  Curiam.  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  affirmed, 
and  this  opinion  is  adopted  by  and  made  the  opinion  of 
the  court. 

Affirmed. 


Henry  Dinslage,  Administrator,  appellee,  v.    Frank 

Stratman,  appeIjLant. 

Filed  Novem«eb  10,  1920.    No.  20704. 

1.  Qifts:  Delivebt.  Where  the  proof  is  clear  of  an  intention  to  make 
an  absolute  gift  inter  vivos  of  a  chose  in  action,  arising  from  a 
debt  not  evidenced  by  a  promissory  note  or  other  document,  an 
unqualified  direction  by  the  donor  to  the  debtor  to  pay  the  debt 
to  the  donee,  instead  of  to  the  creditor,  is  a  sufficient  delivery  of 
the  gift,  it  being  the  only  delivery  of  which  the  chose  is  suscept- 
ible. 

2.   :  Validity.  The   mere   fact   that  actual   enjoyment   of  the 

gift  by  the  donee  is,  by  the  declaration  of  the  gift,  postponed  until 
the  death  of  the  donor,  does  not  render  the  gift  either  conditionaf 
or   testamentary,  or  in  any  way  invalid. 

3.  :  .  In  such  a  case,  the  stipulation  that  actual  en- 
joyment of  the  gift  is  to  be  deferred  until  the  donor's  death  only 
marks  the  time  when  enjoyment  begins,  and  is  not  a  condition, 
since  the  donor's  death  is  inevitable. 
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4.  Evidence  examined,  and  held  to  require  a  reversal  of  the  Judgment 
of  the  district  court. 

Appeal  from  the  district  court  for  Cuming  county: 
Anson  A.  Welch^  Judge.     Reversed  and  dismissed. 

F.  D,  Hunker  and  Brome  S  Ramsey,  for  appellant. 

H.  M.  Nicholson  and  W.  J.  Donahue,  contra. 

Cain^  0. 

This  action  was  brought  by  Henry  Dinslage,  as  admin- 
istrator of  the  estate  of  Thresa  Stratman,  to  recover  the 
sum  of  |1,400  from  the  defendant,  Frank  Stratman,  for 
money  loaned  him  by  Thresa  Stratman  in  her  lifetime.  The 
defense  interposed  was  that,  while  the  defendant  had  been 
indebted  to  Thresa  Stratman  in  the  amount  named,  he  had 
paid  it,  by  her  direction,  to  her  granddaughter  Tracey 
Dinslage.  At  the  conclusion  of  the  evidence,  the  trial 
court  directed  the  jury  to  render  a  verdict  for  the  plain- 
tiflE  in  the  sum  of  |1,035.75.  Defendant's  motion  for  a  new 
trial  being  overruled,  he  appeals. 

This  is  the  second  hearing  of  this  case  in  this  court. 
Upon  the  former  hearing,  the  judgment  of  the  district  court 
was  reversed  and  the  action  dismissed,  a  memorandum 
opinion  being  written  by  Mr.  Commissioner  Dorsey.  A 
rehearing  was  granted,  Commissioner  Dorsey  hdmself 
suggesting  it,  out  of  abundant  caution  and  on  account  of 
the  comparative  novelty  of  the  questions  involved  in  this 
jurisdiction.  Appellee  filed  a  brief  on  the  rehearing,  and 
the  cause  has  been  reargued  and  resubmitted. 

The  facts  are  not  in  dispute,  and  are  as  follows :  Thresa 
Stratman  lived  on  a  farm  in  Cuming  county  with  her  son, 
Frank  Stratman,  the  defendant,  from  1909  until  her  death 
on  October  6,  1915.  She  had,  living  in  the  same  neighbor- 
hood, another  son  by  a  former  marriage,  John  Dinslage, 
the  father  of  Tracey  Dinslage,  who  was  eight  years  of 
age  at  the  time  of  her  grandmother's  death.  She  owned 
a  mortgage  of  |5,000  and  was  entitled  to  the  |1,400  due  her 
from  the  defendant,  making  a  total  of  |6,400.  The  indebted- 
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ness  of  the  defendant  to  his  mother  was  not  evidenced  by 
a  promissory  note  or  other  writing.  The  defendant  had 
borrowed  the  money  from  his  mother  at  various  times  until 
the  loans  aggregated  |1,400,  and  he  paid  the  interest  to 
his  mother. 

When  Tracey  Dinslage  was  three  years  old  she  went  to 
live  with  her  grandmother  at  the  home  of  the  defendant^ 
Frank  Stratman.     The  evidence  clearly  shows  without 
dispute  that,  shortly  after  Tracey  went  to  live  with  her 
grandmother,  her  father  wanted  her  to  come  home,  and 
often  said  so,  but  the  grandmother  desired  the  little  girl  to 
remain  with  her,  and  said  to  John  Dinslage,  the  father, 
that  she  wanted  Tracey  to  stay  with  her  until  Tracey  reach- 
ed 18  years  of  age  or  the  grandmother  (Jied  and  she  would 
give  her  |1,000.    The  fact  of  this  desire  of  the  grandmother 
to  have  Tracey  stay  with  her,  and  the  certainty  that,  if  she 
did  stay  until  she  reached  18  years  of  age  or  the  grand- 
mother died,  she  was  to  have  |1,000,  is  substantiated  by 
the  testimony  of  several  witnesses  as  to  conversations  to 
that  effect  between  them  and  Thresa  Stratman.  In  June, 
1915,  Thresa  Stratman  told  the  defendant,  in  the  presence 
of  John  Dinslage,  that  he  should  pay  |1,000  of  the  sum  he 
owed  her  to  Tracey.     John  Dinslage  testified  to  this  con- 
versation as  follows:     "She  says  that  Frank  Stratman. 
should  pay  the  little  girl  |1,000;  that  she  (Thresa)  would 
pay  her  |1,000  if  she  be  of  age,  and,  if  she  died  before  that, 
Frank  Stratman  should  pay  her  |1,000  at  her  death."  And 
on  cross-examination  he  testified :  "Well,  she  told  me  if  that 
girl  reached  that  age  and  stay  with  her  she  would  give  her 
a  |1,000,  and  if  she  died  that  Frank  Stratman  should  pay 
the  girl  the  money.''  The  |400  was  to  be  paid  to  the  priest 
of  Aloys  for  saying  masses  for  the  repose  of  the  souls  of 
Thresa  Stratman  and  her  husband,  who  had  died  some 
years  before.  Thus  it  will  be  seen  that  in  June,  1915,  Thresa 
Stratman  did  everything  in  her  power  to  make  final  dis- 
position of  the  chose  in  action  arising  from  her  loans  of 
money  to  her  son,  the  defendant.    She  told  John  Dinslage 
that  his  daughter,  Tracey,  was  to  get  the  |1,000,  and  she 
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directed  the  defendant  to  pay  that  sum  to  Tracey,  at  the 
time  of  her  deatlv,  and  said  that^  if  she  was  alive  when 
Tracey  reached  the  age  of  18  years,  she  herself  would  then 
pay  it  to  Tracey.  This  intent  of  the  grandmother  was 
communicated  to  several  persons  extending  over  a  period 
of  several  years,  and  as  late  as  two  months  before  her 
death.  The  record  compels  the  conviction  that  she  re- 
garded this  arrangement  as  settled,  and  that  she  intended 
to  set  apart,  and  did  set  apart,  the  money  which  Frank 
Stratman  owed  her  as  a  fund  to  carry  out  the  arrange- 
ment. This  conclusion  is  corroborated  by  the  fact  that 
on  July  9,  1915,  when  C.  W.  Ackerman,  of  We»t  Point, 
assisted  her  in  disposing  of  the  |5,000  mortgage,  she  said 
to  him  that  she  ^^didn't  have  any  more.  She  had  given  it 
all  away."  The  grandmother  died  on  October  6, 1915,  and 
on  February  17, 1916,  the  defendant,  Frank  Stratman,  paid 
the  |1,000  to  John  Dinslage  "for  Tracy,"  and  had  paid 
the  priest  of  Aloys  about  |150  of  the  |400  at  the  time  of 
the  trial  of  this  ca£pe.  By  some  arrangement,  not  clear  in 
the  record,  the  gift  of  (400  was  allowed  to  stand,  and  so 
is  eliminated  from  the  case,  except  as  to  such  significance 
as  it  might  have  as  proof. 

The  defendant  contends  that  the  |1,000  was  an  executed 
gift  inter  vivos ^  and  therefore  irrevocable ;  that  transfer  of 
the  title  to  the  money  to  the  defendant  in  trust  for  Tracey 
Dinslage  was  complete  in  the  lifetime  of  the  donor,  al- 
though actual  enjoyment  of  the  fund  by  the  donee  was 
postponed;  and  that  his  payment  of  the  |1,000  to  John 
Dinslage  "for  Tracey"  was  a  payment  of  the  debt  to  that 
extent.  On  the  other  hand,  the  administrator  insists  that, 
at  most,  the  evidence  shows  only  an  intent  to  make  a  gift, 
which  was  never  executed  by  delivery,  and  that  it  was  not 
absolute,  but  conditional,  and  the  donor  retained  domin- 
ion over  it,  and  that  whatever  was  said  and  done  was  tes- 
tamentary in  character,  and,  lacking  the  formalities  pre- 
scribed for  the  execution  of  a  will,  was  void. 

The  administrator  bases  his  contention  that  Thresa 
Stratman  retained  dominion  over  the  fund  upon  the  testi- 
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mony  of  Fred  Brandstetter  on  cross-examination,  where 
he  testified  to  conversations  he  had  with  her  in  which, 
referring  to  this  fund,  she  said  that,  "if  she  needed  it,  it 
would  be  spent  in  her  lifetime.'*  Neither  John  Dinslage 
nor  Frank  Stratman  was  present  at  either  of  these  con- 
versations. But  upon  this  evidence  the  administrator 
contends  that  the  gift  was  not  absolute,  as  the  donor  re- 
tained the  right  to  use  it  if  she  needed  it.  We  think  it  a 
sufficient  answer  to  this  contention  to  point  out  that  there 
is  no  evidence  that  the  donor  made  such  a  statement  at 
the  time  of  the  donation,  or  in  the  presence  of  John  Din- 
slage or  the  defendant,  and  that,  if  the  declaration  and 
direction  of  the  donor  to  the  defendant  in  June,  1915, 
under  all  the  circumstances,  constituted  a  valid  gift 
inter  vivos,  other  statements  made  by  her  to  strangers  at 
other  times  could  not  aflEect  its  validity.  Tarenthetically, 
it  may  be  observed  that,  in  Brandstetter's  testimony  in 
chief,  when  he  detailed  the  conversations  he  had  with 
Thresa  Stratman,  professing  to  give  them  in  full,  he  said 
nothing  indicating  that  she  intended  to  use,  or  claimed  the 
right  to  use,  any  of  the  money,  and  his  testimony  in  that 
regard  on  cross-examination  was  merely  an  affirmative 
answer  to  a  question  of  counsel  incorporating  the  state- 
ment quoted  above.  We  think  that,  if  the  gift  were 
validly  executed  in  June,  1915,  when  in  the  presence  of 
John  Dinslage  and  of  the  defendant,  Thresa  Stratman 
directed  the  defendant  to  pay  the  |1,000  to  Tracey,  then 
any  subsequent  declaration  by  her  to  a  stranger  would 
not  aflEect  its  validity. 

The  administrator,  appellee,  next  insists  that  the  evi- 
dence, at  most,  shows  only  an  intention  of  the  grandmother 
to  make  a  gift  to  her  granddaughter,  and  that  the  at- 
tempted gift  is  a  nullity  for  lack  of  delivery.  We  have 
no  doubt  that  delivery,  either  actual  or  constructive,  is  an 
indispensable  essential  to  the  validity  of  the  gift,  and  the 
question  for  solution  is  whether  the  evidence  shows  such 
a  delivery,  and  that  point  will  now  be  considered. 
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The  rule  is  thus  laid  down  in  20  Cyc.  1196  et  seq :  "De- 
livery, to  be  effectual,  must  be  according  to  the  nature 
and  character  of  the  thing  given,  and  hence  may  be  actual 
or  constructive  according  to  the  circumstances.  There 
must,  however,  be  a  parting  by  the  donor  with  all  present 
and  future  legal  power  and  dominion  over  the  property." 

At  page  1198  appears  the  following:  "The  rule  is  well 
settled,  however,  that  delivery  need  not  be  made  to  the 
donee  personally,  but  may  be  made  to  a  third  person  as 
agent  or  trustee,  for  the  use  of  the  donee,  and  under  such 
circumstances  as  indicate  that  the  donor  relinquishes  all 
right  to  the  possession  or  control  of  the  property,  and  in- 
tends to  vest  a  present  title  in  the  donee." 

At  page  1199 :  "The  trend  of  modern  decisions  is  toward 
a  modification  of  the  early  English  rule  requiring  an 
actual,  manual  delivery  of  the  property,  in  all  cases,  to 
constitute  a  valid  gift  inter  vivos,  and  the  substitution 
therefor  of  a  symbolic  or  constructive  delivery^  where 
the  circumstances  of  the  case  require  it.  Now  according 
to  the  better  doctrine,  an  unequivocal  declaration  of  gift, 
accompained  by  a  delivery  of  the  only  means  by  which 
possession  of  the  thing  given  can  be  obtained,  is  suflBcient." 

In  Foster  v.  Murphy,  76  Neb.  576,  this  court  held :  "The 
indorsement  and  delivery  of  a  certificate  of  deposit,  with 
the  intention  of  making  a  gift  of  the  deposit  thereby  rep- 
resented to  the  party  to  whom  the  certificate  is  thus  de- 
livered, operates  as  a  gift  of  the  fund  itself." 

The  statement  of  the  rule  in  20  Cyc.  1199,  that  "an  un- 
equivocal declaration  of  gift,  accompained  by  a  delivery 
of  the  only  means  by  which  possession  of  the  thing  given 
can  be  obtained,  is  sufficient,"  is  supported  by  tlie  follow- 
ing cases:  Ebel  v.  Piehl,  134  Mich.  64;  Green  v.  Langdon, 
28  Mich.  221;  Oammon  Theological  Seminary  v.  Bobbins, 
128  Ind.  85;  Martin  v.  McCullough,  136  Ind.  331;  S7nith 
V.  Youngblood,  68  Ark.  255;  McGillicuddy  v.  Cook,  5 
Blackf.  (Ind.)  179;  Hawn  v,  Stoler,  22  Pa.  Super.  Ct 
307;  Pirie  v.  LeSaulnier,  161  Wis.  503;  Hagerman  v. 
Wigent,  108  Mich.  192.     In  Ebel  v.  Piehl,  supra,  it  was 
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held  that  an  oral  promise  by  a  son  to  his  father,  on  re- 
ceiving property  from  the  father,  that  on  the  latter's  death 
|400  should  be  paid  to  a  daughter,  created  a  chose  in  ac- 
tion in  favor  of  the  father,  which,  on  being  assigned  to  the 
daughter,  could  be  enforced  by  her ;  and  it  was  also  held 
that  the  transfer  of  the  chose  in  action  to  the  daughter 
did  not  constitute  a  gift  in  futuro,  but  a  gift  in  prcesenti 
of  a  promise  to  pay  in  futuro. 

In  the  instant  case,  there  was  no  promissory  note  or 
other  documentary  evidence  of  the  |1,400  debt,  and  conse- 
quently there  was  nothing  tangible  that  could  be  delivered 
by  Thres  i  Stratman  to  any  one.  The  whole  thing  rested 
in  parol.  The  only  thing  that  could  be  done  by  her  was 
to  direct  her  debtor  to  pay  |1,000  of  the  money  to  Tracey, 
instead  of  to  herself.  It  is  conclusively  established  by  the 
evidence  that  she  gave  this  direction.  Hence,  she  did 
everything  in  June,  1915,  that  was  in  her  power  to  divest 
herself  of  the  title  to  the  chose  in  action,  and  invest  Tracey 
with  it.  We  think  that  there  was  a  sufficient  delivery. 
To  hold  otherwise  would  be  to  say  that  there  can  be  no 
delivery  of  a  chose  in  action  unless  it  is  accompained  by 
delivery  of  written  evidence  of  it,  and  this  would  be  absurd. 

The  administrator  also  contends  that  the  gift  was  not 
absolute,  but  conditional  only  upon  the  death  of  the  donor, 
and  for  that  reason  is  invalid.  As  the  death  of  the  donor 
was  inevitable  at  some  time,  we  do  not  consider  it  a  con- 
dition to  the  vesting  of  the  title  in'  Tracey,  but  only  as 
marking  the  time  when  she  would  come  into  the  enjoyment 
of  it.  That  postponement  of  the  enjoyment  of  a  gift  until 
a  future  time  does  not  aflfect  its  validity  is  well  supported 
by  the  authorities.  In  the  well-considered  case  of  Tucker 
V.  Tucker,  138  la.  344,  it  is  said :  ^*If  the  gift  is  absolute, 
the  mere  postponement  of  the  enjoyment  until  the  death 
of  the  donor  is  not  material,  and  will  not  defeat  if' — 
citing  many  cases,  among  which  are :  Schollmier  v.  Schoen^ 
delen,  78  la.  426 ;  Hogan  v,  Sullivan,  114  la.  456 ;  Scrivens 
V.  North  Easton  Savings  Bank,  166  Mass.  255;  McNallij 
V.  Mc Andrew,  98  Wis.  62;  Martin  v.  Martin,  170  111.  18; 
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Davis  V.  Jfey,  125  Mass.  590,  28  Am.  Rep.  272.  To  the 
same  effect  is  the  case  of  Innes  v.  Potter ^  130  Minn.  320, 
and  Bostwick  v.  Mahaffy^  48  Mich.  342.  In  Brown  v. 
Weaterfield,  47  Neb.  399 ,  Dunlap  v.  Marnell,  95  Neb.  535, 
and  Roepke  v.  Nutzmann,  95  Neb.  589,  it  was  held  that, 
where  deeds  conveying  real  estate  are  signed  and  acknow- 
ledged by  the  grantor^  and  by  him  left  with  a  third  person 
to  be  delivered  to  the  grantee  upon  the  death  of  the  gran- 
tor, the  title  vests  in  the  grantee  upon  such  death.  The 
postponement  of  the  actual  delivery  of  the  deed  does  not 
affect  its  validity.  In  our  opinion  the  fact  that  the  |1,000 
was  not  to  be  paid  to  the  donee  until  after  the  death  of  the 
donor,  neither  made  the  gift  conditional,  nor  did  the  post- 
ponement aflfect  its  validity  or  render  it  testamentary  in 
character. 

In  this  case,  the  father  of  Tracey  desired  that  she  come 
home  and  live  with  him,  but  the  grandmother  wanted  the 
little  girl  to  live  with  her  until  her  death,  and  it  was  under- 
stood by  all  that  Tracey  was  entitled  to  the  fund  of  |1,000, 
to  be  enjoyed  by  her  after  her  grandmother's  death. 
Tracey  did  stay  with  her  grandmother  continuously  until 
her  death,  and  it  is  inconceivable  to  us  that  she  had  any 
other  notion  than  that  the  gift  was  absolute,  and  that  her 
direction  to  the  defendant  to  pay  that  sum  to  Tracey  after 
her  death  settled  the  matter  beyond  recall.  It  seems  to 
us  that  the  evidence  without  dispute  conclusively  estab- 
lishes that  such  waH  the  grandmother's  intent,  and  that 
she  did  everything  in  her  power  to  effectuate  it.  We 
therefore  hold  that  there  was  an  absolute  completed  gift 
of  the  fund  to  Tracey  at  the  time  when  Thresa  Stratman 
directed  defendant  to  pay  the  money  to  Tracey  upon  her 
death,  and  that  there  was  a  sufficient  constructive  delivery. 

We  recommend  that  the  former  decision  be  adhered  to, 
and  that  the  judgment  of  the  district  court  be  reversed 
and  the  action  dismissed. 

Per  Cubiam.  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed  and 
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the  action  dismissed,  and  this  opinion  is  adopted  by  and 
made  the  opinion  of  the  court. 

Reversed  and  Dissmissed. 


Louis  C.  Staats^  appellant,  v.  Henry  Mangblsbn^  ap- 
pellee. 

FnjcD  Novembeb  10»  1920.    No.  21128. 

1.  Principal  and  Agent:  Revocation  of  Authobitt:  Liabilitt  of 
Principal.  '^Where  an  agent  is  vested  with  a  mere  naked  authority 
not  coupled  with  an  interest,  his  principal  may  revoke  that  authori- 
ty before  performance;  but,  if  the  agent  has  rendered  services 
and  incurred  expense  in  the  course  of  his  employment  before  his 
authority  was  canceled,  the  principal  wUl  be  liable  therefor,  un- 
less  it  is  otherwise  provided  by  the  terms  of  their  agreement." 
HalUtead  v,  Perrigo,  87  Neb.  128. 

2.  Brokers:  Sale  of  Land:  Right  to  Ck)MMissiON.  Even  though  a 
real  estate  broker's  contract,  not  coupled  with  an  interest,  gives 
him  the  exclusive  agency  to  sell  the  land,  the  owner  of  the  land 
is  not  thereby  precluded  from  selling  it  himself  without  the  aid 
or  knowledge  of  the  broker;  and,  while  a  sale  by  the  owner  neces- 
sarily operates  to  revoke  the  agent's  power  to  sell,  it  does  not,  under 
such  a  contract  as  in  this  case,  annul  the  agreement  for  compensa- 
tion. HalUtead  v.  Perrigo,  supra,  and  Maddox  v.  Harding^  91  Neb. 
292,  explained  and  followed. 

3.   :  :  .    In  such  case,  if  the  broker,  before  he  has 

notice  or  knowledge  of  the  sale  by  the  owner,  has  performed  h^s 
part  of  the  contract  in  good  faith  by  securing  a  purchaser  to  buy 
the  land  on  the  terms  fixed  by  the  owner,  the  owner  is  liable  to 
the  broker  for  the  compensation  stipulated  in  the  contract. 

Appeal  from  the  district  court   for    Merrick    county: 
Frederick  W.  Button,  Judge.    Reversed. 

John  C.  Martin^  for  appellant. 

Elmer  E.  Rossy  contra. 

Cain,  C. 

Louis  C.  Staats  brought  this  action  to  recover  |800  for 
the  breach  by  the  defendant  landowner  of  a  real  estate 
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broker's  contract,  which  plaintiff  alleged  he  had  fully  per- 
formed. Omitting  descriptive  matter  not  now  material, 
the  contract  is  as  follows :  "9/28  (1917).  I  hereby  employ 
L.  O.  Staats  sole  and  exclusive  agent  to  sell  or  exchange 
my  farm  or  ranch  of  160  acres.  Legal  numbers  S.  W.  i, 
section  14,  township  15,  range  5.  *  *  *  Price,  |125 
per  acre.  Cash,  |12,000,  balance  5  years.  Int.  5%.  Commis- 
sion to  be  |800.  Agreement  to  run  3  months  from  date  and 
thereafter  until  withdrawn  from  the  market.  I  also  agree 
to  give  warranty  deed  and  abstract  showing  clear  title  to 
above-described  land.  I  hereby  authorize  and  empower 
my  agents  above  named  to  make,  execute  and  deliver  in  my 
name  such  written  contract  as  they  may  deem  necessary 
to  close  a  sale  of  the  premises  on  the  foregoing  terms  with 
any  purchaser  thereof.  Owner:  H.  Mangelsen.  Agent: 
L.  C.  Staats.  Witness :  Geo.  E.  Bockes.  |2,000  to  be  paid 
on  contract  till  March  1st." 

Trial  was  had  to  court  and  jury.  At  the  t^lose  of  plain- 
tifif's  evidence,  the  defendant  moved  the  court  to  direct  a 
verdict  in  his  favor  of  no  cause  of  action.  The  court  over- 
ruled this  motion,  and,  in  doing  so,  stated  to  defendant's 
counsel  that,  if  the  case  were  submitted  on  the  evidence 
then  received,  and  the  defendant  would  rest  his  case,  the 
court  would  render  judgment  in  favor  of  the  plaiiitiflE 
for  |56  only.  Thereupon  the  defendant  rested  his  case, 
and  the  court  directed  a  verdict  in  favor  of  plaintiff  for 
|56,  and  both  parties  excepted  to  the  ruling.  Each  party 
filed  a  motion  for  a  new  trial,  and  both  motions  were 
overruled.  ^  Each  party  excepted  to  the  ruling,  and  was 
allowed  the  usual  time  in  which  to  prepare  and  serve  a 
bill  of  exceptions.  Plaintiff  appeals,  and  asks  that  judg- 
ment be  rendered  in  his  favor  in  this  court  for  f 800  and 
interest  and  costs.  Defendant  filed  no  formal  cross-ap- 
peal, but  sets  out  formal  assignments  of  error  in  his  brief, 
and  asks  that  the  judgment  against  defendant  for  |56  be 
reversed,  "but  that  the  action  of  the  lower  court  in  other- 
wise directing  the  verdict  against  the  plaintiff  should  be 
sustained.'' 
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PlaintifF  contends  that  the  trial  court  erred  in  direct- 
ing the  verdict  for  only  |56,  claiming  that  it  should  have 
been  for  |800.  Defendant  urges  that  the  evidence  was  not 
sufficient  to  warrant  the  court  in  directing  a  verdict 
against  him  for  any  amount.  These  contentions  require 
an  examination  of  the  evidence,  which  may  be  briefly 
stated  as  follows:  The  plaintiff,  Louis  C.  Staats,  had 
been  in  the  real  estate  business  for  nine  years  with  his 
offlice  at  Central  City,  and  George  E.  Bockes,  who  signed 
the  contract  as  witness,  was  his  employee  assisting  to 
carry  on  the  business.  The  defendant,  Mangelsen,  was 
the  owner  of  the  land  described.  On  September  28,  1917, 
the  broker's  contract  hereinbefore  set  out  was  entered  in- 
to. Thereafter,  and  before  December  28  of  that  year, 
plaintiff  showed  defendant's  farm  to  different  people 
whom  he  regarded  as  possible  purchasers,  using  hired 
automobiles  part  of  the  time  and  his  own  car  part  of  the 
time  for  that  purpose.  On  January  1,  1918,  the  plaintiff^ 
accompained  by  Mr.  Bockes,  took  Dr.  E.  H.  Nauman,  of 
Columbus,  Nebraska,  out  to  defendant's  farm,  showed  it 
to  him,  and  discussed  a  sale  of  it  to  Nauman.  The  defend- 
ant was  present  and  participated  in  that  discussion.  No 
agreement  was  made  at  that  time,  and  Dr.  Nauman  went 
home.  On  January  16,  1918,  Dr.  Nauman  returned  to 
Central  City,  having  decided  to  buy  the  farm  on  the  terms 
stipulated  in  the  contract.  The  plaintiff  himself  was 
temporarily  absent  in  Texas  at  this  time,  but  Mr.  Bockes 
was  in  charge  of  the  business  in  his  absence^  and  drafted 
a  contract  for  the  ^le  of  the  land  to  Dr.  Nauman  on  the 
terms  stated,  and  took  him  out  to  the  farm  to  have  the 
defendant,  Mangelsen,  sign  the  contract.  The  defendant 
was  not  at  home,  but  his  daughter  informed  Mr.  Bockes 
that  they  had  sold  the  place  to  another  party.  Then 
Bockes  and  Nauman  returned  to  town.  The  fact  was  that 
the  defendant  himself  had  sold  his  farm  to  Clarence  E. 
Lawson  on  January  9,  1918,  but  had  not  notified  either 
the  plaintiff  or  Mr.  Bockes  of  the  sale,  and  neither  of  them 
had  any  knowledge  of  it.    No  notice  was  ever  given  by  the 
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defendant  of  a  withdrawal  of  the  farm  from  the  market. 
It  is  established  that  on  January  16,  1918,  Dr.  Nauman 
was  ready,  able,  and  willing  to  buy  the  farm  on  the  terms 
fixed  by  the  defendant.  The  plaintiff  testified  that  the 
reasonable  value  of  his  services  ih  procuring  the  purchaser 
was  fSOO. 

Upon  this  state  of  facts  the  plaintiff  contends  that,  as 
he  had  within  the  time  fixed  procured  a  purchaser  ready, 
able,  and  willing  to  buy  the  land  on  the  terms  stated,  and 
was  prevented  from  completing  the  sale  solely  by  reason 
of  the  owner  of  the  land  having  previously  sold  it  without 
notice  to  him,  he  is  entitled  to  recover  the  sum  fixed  in  the 
agency  contract,  citing,  among  other  cases,  HalUtead  v. 
Perrigo,  87  Neb.  128,  to  sustain  his  contention.  The  defend- 
ant, on  the  other  hand,  insists  that  his  sale  of  the  land  re- 
voked the  agent's  power  to  sell  the  land,  and  that  therefore 
the  defendant  is  not  liable  for  anything  either  by  way  of 
compensation  or  damages,  ,  citing  Halhtead  v.  Perrigo, 
supra,  Woods  v.  Hart,  50  Neb.  497,  Miller  v.  Wehrman,  81 
Neb.  388,  Maddox  v.  Harding,  91  Neb.  292,  and  Buck  p. 
Hogeboom,  2  Neb.  (Unof.)  853,  among  other  cases,  to  sus- 
tain his  contention. 

There  is  no  doubt  that  when  an  agent  has  a  mere  naked 
authority  to  sell  land,  and  such  authority  is  not  coupled 
with  an  interest,  the  landowner  may  revoke  the  authority 
at  any  time.  Miller  v.  Wehrman,  Maddox  v.  Harding, 
Woods  V.  Hart,  supra.  And  even  where  a  landowner  by 
written  contract  gives  an  agent  the  exclusive  agency  to 
sell  his  land,  the  owner  is  not  thereby  precluded  from 
selling  it  himself  without  the  broker's  aid  or  knowledge. 
Hallstead  v.  Perrigo,  supra;  Buck  v.  Hogehoom,  supra. 

These  propositions  that  the  landowner  may  at  will 
revoke  a  naked  agency  for  the  sale  of  his  land,  and  may 
himself  sell  it,  notwithstanding  an  exclusive  agency  con- 
tract, are  well  settled  in  this  state  by  the  cases  cited.  But 
it  does,  not  follow,  as  contended  by  the  defendant  in  this 
case,  that  no  liability  attaches  to  the  landowner  for  serv- 
ices performed  or  expense  incurred  by  the  agent  before 
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he  had  notice  or  knowledge  of  the  revocation  or  sale.  The 
agent'8  power  to  sell  the  land  may  be  revoked  by  operation 
of  law  when  the  owner  sells  it,  or  it  may  be  revoked  by  the 
owner  exercising  the  right  to  do  so,  but  in  neither  case 
does  it  necessarily  deprive  the  agent  of  his  right  to  com- 
pensation. The  power  to  sell  may  be  revoked,  and  yet  the 
agreement  to  compensate  remain  in  force.  Cloe  v.  Rogers, 
31  Qkla.  255,  38  L.  R.  A.  n.  s.  366,  and  cases  cited.  This 
is  the  same  theory  upon  which  this  court  must  necessarily 
have  decided  the  case  of  Maddox  v.  Harding,  supra.  And 
in  the  Hallstead  case  the  second  section  of  the  syllabus 
is  as  follows:  "Where  an  agent  is  vested  with  a  mere 
naked  authority  not  coupled  with  an  interest,  his  principal 
may  revoke  that  authority  before  performance;  but  if  the 
agent  has  rendered  service  and  incurred  exi)ense  in  the 
course  of  his  employment  before  his  authority  was  can- 
celed, the  principal  will  be  liable  therefor,  unless  it  is 
otherwise  provided  by  the  terms  of  their  agreement." 

This  language  could  not  have  been  used  with  any  idea 
in  mind  other  than  that  the  agreement  to  compensate  for 
services  rendered  an  expense  incurred  up  to  the  time  of 
revocation  still  remained  in  force  after  the  power  to  close 
a  sale  had  ceased.  And  in  case  of  a  revocation  of  the 
agent's  power  to  sell,  either  by  the  owner  effecting  a  sale 
himself  or  by  exercising  his  right  to  terminate  the  agency 
contract,  the  revocation  does  not  become  effective  upon  the 
agent's  right  to  such  compensation  as  is  provided  in  the 
contract,  unless  and  until  the  owner  gives  notice  thereof 
to  the  agent.  9  C.  J.  520,  sec.  22,  and  cases  cited.  The 
Nebraska  cases  cited  by  defendant  do  not  sustain  his  con- 
tention. 

In  the  case  at  bar,  the  plaintiff  agent,  within  the  time 
specified  in  the  contract  of  agency,  procured  a  purchaser 
for  the  defendant's  land  upon  terms  specified  in  the  con- 
tract, and  before  he  had  received  notice  or  had  knowledge 
of  the  sale  by  the  owner ;  and,  although  the  agent's  power 
to  sell  necessarily  was  revoked  by  the  owner's  sale  of  the 
land  on  January  9,  the  agent  had  performed  his  part  of 
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the  contract  before  lie  knew  or  had  notice  of  the  sale,  and 
on  the  facts  set  forth  is  entitled  to  the  commission  stipu- 
lated in  the  contract. 

We  hold  that  the  agency  contract  remained  in  force  as 
far  as  it  related  to  his  compensation  up  to  the  time  on 
January  16  when  plaintiflPs  employee,  Bockes,  was  in- 
formed that  the  land  had  been  spld  to  another.  It  follows 
that  the  trial  court  erred  in  directing  a  verdict  in  plain- 
tiflf^s  favor  for  only  |56,  which,  according  to  the  testi- 
mony, was  the  reasonable  charge  for  some  of  the  auto- 
mobile trips  the  plaintiff  made  in  an  eflfort  to  sell  the  land. 

Defendant  finally  argues  that,  as  the  agency  contract 
did  not  provide  that  he  give  notice  to  plaintiff  of  a  with- 
drawal of  the  land  from  the  market,  and  as  the  sale  by 
the  owner  necessarily  operated  to  withdraw  the  land  from 
the  market,  the  contract  terminates  on  such  sale  without 
notice  to  the  agent.  We  cannot  agree  to  this  argument. 
The  law  requires  *hat  the  parties  act  toward  each  other  in 
good  faith.  9  C.  J.  520,  sec.  22 ;  Maddox  v.  Harding,  supra. 
And  good  faith  would  require  notice.  The  landowner 
could  not  secretly  sell  his  land,  and  thereby  terminate  the 
agent's  right  to  effect  a  sale,  and,  by  remaining  silent,  per- 
mit the  agent  to  expend  further  time  and  eflfort  in  attempt- 
ing to  make  a  sale,  and  escape  liability  under  hia,  contract. 
To  approve  such  a  doctrine  would  be  in  effect  to  say  that 
one  man  could  escape  liability  by  his  own  neglect  or  craft, 
and  another  be  deprived  of  his  rights  without  fault  on  his 
part.  As  far  as  the  agent's  right  to  compensation  under 
the  contract  is  concerned,  the  land  could  not  be  "withdrawn 
from  the  market"  under  the  terms  of  the  contract,  until  the 
agent  had  notice  or  knowledge  of  such  withdrawal. 

Some  distinction  is  attempted  to  be  drawn  between 
compensation  under  and  by  virtue  of  the  contract  and 
damages  for  the  breach  of  it.  The  distinction  is  academic 
and  unsubstantial.  It  makes  no  difference  to  either  party 
whether  plaintiff  is  considered  to  have  earned  the  compen- 
sation provided  in  the  contract  by  performing  it,  or  has 
been  damaged  by  the  loss  of  the  stipulated  commission  by 
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the  owner's  preventing  performance.     The  result   would 
be  the  same  in  either  view. 

In  this  case,  the  defendant's  answer  set  up  that  he  did 
not  understand  the  contract  when  he  signed  it,  and  that 
certain  representations  were  made  to  him  at  the  time, 
and,  as  this  court  said  in  the  Hallstead  case,  this  opinion 
should  not  be  construed  to  the  prejudice  of  any  lawful 
defense  the  defendant  may  interpose  to  plaintiflE's  claim. 
It  is  true  the  record  shows  that  defendant  rested  his  case, 
and  it  might  seem  that  he  acquiesced  in  the  court's 
announcement  of  its  intent  to  make  the  order;  but,  as  de- 
fendant excepted  to  the  ruling,  it  leaves  the  record  in 
such  confusion  that  we  think  it  best  to  r^nand  the  case 
for  a  new  trial. 

For  the  error  of  the  district  court  in  directing  a  verdict 
in  plaintiff's  favor  for  |56  only,  when  it  should  have  been 
for  |800  on  plaintiff's  case,  we  recommend  that  the  judg- 
ment of  the  district  court  be  reversed  and  this  cause  re- 
manded for  a  new  trial. 

Per  Curiam.  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed  and 
this  cause  remanded  for  a  new  trial. 

Bevbrsbd. 


James  A.   Bidobway^  appellee^    v.   Eastern  Colorado 
Development  Company,  appellant. 

Filed  December  4,  1920.     No.  21129. 

1.  Vendor  and  Puxdiaser:  Nonpebfobmance:  Measure  of  Damages. 
In  a  cross-action  by  a  vendor  in  a  contract  to  seU  real  estate  to 
recover  damages  for  the  failure  of  the  vendee  to  perforin,  the 
proper  measure  of  damages  is  the  difference  between  the  actual 
market  value  of  the  land  at  the  time  of  the  breach  and  the  price 
which  the  vendee  was  to  pay.  In  other  words,  the  loss  of  profits  on 
the  part  of  the  vendor. 

2.  :  : .  In  such  an  action  the  expenses  of  a  resale 

are  not  proper  elements  of  damage. 

3.  Evidence  examined,  and  held  to  sustain  the  verdict. 
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Appeal  from  the  district  court  for  Lancaster  county: 
Leonard  A.  Plansburg^  Judge.    Affirmed. 

C.  A.  RohhinSy  for  appellant. 

C.  H.  Epperson  and  G,  E.  Eager,  contra. 

^  Lbtton^  J. 

Action  for  money  had  and  received.  Judgment  for 
plaintiff.    Defendant  appeals. 

On  Decembel*  2,  1916,  plaintiff  and  defendant  entered 
into  a  contract  whereby  defendant  agreed  to  sell,  and 
plaintiff  to  buy,  a  half  section  of  land  in  Colorado.  Plain- 
tiff agreed  to  pay  |11,200  for  the  land;  |1,000  cash,  and 
15,000  by  the  transfer  of  a  house  and  lot  in  Fairfield, 
Nebraska,  to  be  made  on  or  before  January  1,  1917,  the 
balance  of  $5,200  to  be  due  in  four  years,  secured  by  a 
first  mortgage  on  the  land.  Defendant  agreed  to  convey 
the  land  by  warranty  deed,  and  to  provide  abstract  show- 
ing a  merchantable  title.  Possession  of  both  tracts  of 
real  estate  was  to  be  given  January  1,  1917,  and  time 
was  made  the  essence  of  the  contract.  Plaintiff  paid  de- 
fendant |500  in  cash ;  f 500  which  was  in  defendant's  hands 
under  a  former  contract,  which  was  surrendered,  was 
also  applied  to  make  up  the  |1,000  paid.  An  abstract  of 
title  to  the  Fairfield  property  was  furnished  defendant 
in  December,  and  a  deed  to  it  deposited  in  a  Fairfield  bank 
to  await  performance  by  defendant.  Nothing  was  done  by 
either  party  on  January  1,  the  date  of  performance.  Ap- 
parently no  further  transactions  were  had  until  January 

^  11,  when   a  conversation  was  had  between  plaintiff  and 

the  secretary  of  the  defendant  company,  Bevard,  at  the 
oflflice  of  the  defendant's  attorney.  Minor,  in  Fairfield. 
There  is  a  decided  conflict  in  the  testimony  as  to  what 
then  occurred,  but  the  jury  evidently  accepted  plaintiff's 
version,  which  is  that  Bevard  then  told  him,  in  substance, 
that  the  company  had  had  some  difSculty  in  obtaining 
title  to  the  Colorado  land,  but  the  deed  would  be  there  in 
a  few  days.    Plaintiff  made  no  objection  to  this.    He  after- 

106  Neb.— 19 
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wards  inquired  at  the  bank  whether  the  deed  had  come, 
but  was  told  it  had  not  arrived.  He  told  one  Crosby,  who 
had  before  this  been  acting  as  agent  for  defendant,  on 
January  23,  that  he  refused  to  proceed,  and  on  January 
24,  informed  two  of  the  officers  of  defendant  that  he  re- 
fused to  go  farther  and  complete  the  contract.  On  the 
same  day  he  began  an  action  in  Clay  county  to  recover  the 
f  1,000  paid,  with  interest,  alleging  failure  of  defendant 
to  perform,  and  that  he  had  rescinded  the  contract. 

On  March  19,  1917,  defendaift  made  a  contract  to  sell 
the  Colorado  land  to  some  other  parties  and  conveyed 
the  same  in  April.  After  the  latter  contract  was  made, 
but  before  the  deed  was  delivered,  defendant  tendered 
deed  and  abstract  to  the  Colorado  land  to  plaintiff,  which 
he  refused  to  accept.  A  mistrial  of  the  Clay  county  case 
took  place  and  plaintiff  began  this  action.  Defendant 
counterclaimed,  asking  |3,500  damages  for  loss  of  profits 
on  resale  of  the  Colorado  land,  and  f  1,800  for  expense  of 
resale. 

It  is  conceded  that  the  title  to  the  Fairfield  property 
shown  by  the  abstract  was  not  merchantable,  and  that  both 
plaintiff  and  defendant  broke  the  contract  in  the  first  in- 
stance. On  January  11,  the  time  for  performance  of  the 
contract  was  extended,  according  to  plaintiff,  for  a  few 
days  to  allow  the  deed  to  the  Colorado  land  to  be  delivered, 
according  to  defendant,  until  February  1.  So  far  as  the 
evidence  shows,  neither  plaintiff  nor  defendant  was  ready 
to  perform  at  either  time.  Plaintiff  had  never  tendered 
a  merchantable  title,  and  defendant  did  not  tender  per- 
formance until  late  in  March.  Both  parties  were  in  de- 
fault, and  the  court  so  instructed  the  jury,  and  further 
instructed,  in  substance,  that  defendant's  action  in  selling 
the  land  to  other  parties  and  seeking  damages  in  this 
action  is  an  election  to  treat  the  contract  as  terminated 
by  plaintiff's  breach,  and,  there  being  no  provision  in  the 
contract  for  forfeiture  of  the  f  1,000  paid,  plaintiff  wal 
entitled  to  a  verdict  for  this  amount,  less  such  damages 
as  defendant  suffered  by  the  breach ;  and  that  the  measure 
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of  damages  was  the  difference  between  the  market  value 
of  the  Colorado  land  in  January,  1917,  and  |11,200,  the 
consideration  to  be  paid.  \Ve  find  no  error  prejudicial 
to  defendant  in  these  instructions.  In  fact,  we  believe 
they  are  more  favorable  than  it  is  entitled  to. 

Accepting  the  instructions  as  stating  the  law  of  the 
case  which  the  jury  were  bound  to  follow,  it  is  argued  that 
the  jury  disregarded  the  testimony  and  did  not  follow  the 
instructions  with  respect  to  the  damages  suffered  by  the 
defendant.  While  some  of  the  witnesses  for  defendant 
testified  that  the  land  was  worth  |25  an  acre,  the  jury 
were  entitled  to  consider  this  evidence  in  connection  with 
all  the  other  facts  before  them  as  to  its  value,  and  as  to  the 
credibility  of  the  witnesses,  one  of  whom  had  evidently 
testified  differently  at  a  former  trial  in  Regard  to  some 
material  facts.  In  March  defendant  sold  the  Colorado 
land  for  |11,200,  the  same  price  as  sold  to  plaintiff,  f  10,140 
of  which  was  to  be  paid  in  cash  and  deferred  payments, 
and  the  balance  of  f  1,060  by  taking  a  tractor  and  team  of 
horses  at  that  valuation,  but  which,  according  to  defend- 
ant's witnesses,  were  only  worth  about  f  250,  making  the 
gross  receipts  about  f  10,400.  There  was  quite  a  little  evi- 
dence as  to  the  value  of  these  articles.  The  jury  drew 
their  own  conclusion  as  to  the  value  of  the  land,  and, 
taking  all  of  the  evidence  into  consideration,  we  believe 
they  were  justified  in  reaching  the  conclusion  that  defend- 
ant suffered  no  damages.  Upon  the  whole  case  we  find  no 
prejudicial  error. 

Affirmed. 

Flansburg^  J.;  not  sitting. 
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Rachel  Hardin  Scudder  et  al.,  appellants^  v.  John 

W.  Evans  et  al.^  appellees. 

FcLED  December  4,  1920.    No.  21161. 

1.  Wills:  Probate.  Parties  interested  in  the  denial  of  tbe  probate  of 
a  will  must  proceed  on  the  assumption  that  the  proponent  will  pro- 
duce evidence  at  the  hearing  that  the  will  was  legally  executed. 

2. :  Probate:  Settiito  Aside  in  Equity.  In  an  equitable  pro- 
ceeding to  set  aside  the  probate  of  a  will  on  the  ground  that  it  was 
obtained  by  fraud  and  false  testimony,  the  plaintiffs  must  allege 
and  prove  that  they  exercised  due  diligence  before  the  hearing, 
and  that  the  failure  to  obtain  a  proper  decision  was  not  attributable 
to  their  own  fault  or  negligence. 

3.  :   c  .  Where  in  such  an  action  it  is  not  shown 

that  the  parties  who  would  be  benefited  in  any  manner  procured 
or  caused  false  testimonys,  to  be  given  by  the  witness,  who,  it  is 
alleged,  gave  such  testimony,  and  no  fraud  is  shown  extrinsic 
to  the  record,  the  decree  will  not  be  set  aside  on  that  ground. 

Appeal  from  the  district  court  for  Furnas  county; 
Ernest  B.  Perry,  Judge.    Affirmed. 

Ringer,  Bednar  <&  King,  for  appellants. 

Lambe  S  Butler,  contra. 

Letton,  J. 

Plaintiffs  are  sons  and  daughters  of  a  deceased  sister 
of  Elijah  Manning,  who  died  March  11,  1917.  He  execu- 
ted an  instrument  on  February  15,  1915,  which  was 
afterwards  probated  and  allowed  as  his  last  will  and  testa- 
ment. By  the  terms  of  the  will  his  personal  property  and 
a  life  estate  in  the  realty  were  to  go  to  the  widow,  Ellen 
Manning,  with  remainder  in  fee  to  his  sister,  Elizabeth 
Sherman,  subject  to  the  payment  by  her  of  $500  to  each 
of  the  plaintiffs.  He  left  a  valuable  estate  in  this  stat« 
and  in  Illinois.  The  will  was  probated  on  April  27,  1917, 
on  the  petition  of  the  widow,  who  afterwards  refused  to 
take  under  it  and  elected  to  take  her  distributive  share 
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under  the  law.  An  administrator  with  the  will  annexed 
was  appointed.  In  May,  1918,  he  filed  his  final  report  and 
asked  to  be  discharged.  Plaintiffs  filed  objections  to  the 
final  report,  and  a  petition  to  set  aside  the  decree  pro- 
bating the  will.    This  was  denied  and  no  appeal  was  taken. 

In  September,  1918,  this  suit  was  brought  on  the  equity 
sic^e  of  the  county  court,  seeking  to  set  aside  the  probate 
of  the  will,  the  grounds  alleged  being  that  the  purported 
will  was  admitted  to  probate  on  the  testimony  of  one  of 
the  subscribing  witnesses;  that  in  fact  there  was  only 
one  witness  to  the  will  who  signed  in  the  presence  of  the 
testator,  and  this  fact  was  fraudulently  concealed  by 
the  two  persons  whose  names  appeared  thereon  as  wit- 
nesses, C.  M.  Evans  and  his  brother,  J.  W.  Evans,  who 
was  afterwards  appointed  administrator;  that  the  broth- 
ers had  great  influence  over  the  deceased,  and  were  es- 
pecially friendly  with  the  defendant  Elizabeth  Sherman, 
and  they  fraudulently  conspired  to  induce  testator  to  give 
most  of  his  property  to  Mrs.  Sherman;  that  at  the  time 
the  instrument  was  offered  for  probate  the  petitioners  did 
not  know  the  facts  and  had  no  knowledge  of  such  facts  as 
to  cause  them  to  make  inquiry  concerning  the  ground  of 
invalidity ;  that  at  the  hearing  C.  M.  Evans  was  examined 
as  to  the  execution  of  the  will,  and  testified,  but  John  W, 
Evans,  who  did  not  subscribe  as  a  witness  in  the  presence 
of  the  testator,  did  not  testify,  and  they  thereby  fraudu- 
lently procured  the  decree  of  probate. 

The  answer  pleads  the  validity  of  the  will  and  probate, 
res  ddjudicata,  failure  to  appeal,  the  short  statute  of 
limitations  where  judgments  are  sought  to  be  opened,  and 
estopi>el  of  one  plaintiff  by  acceptance  of  benefits  conferred 
by  the  will.  The  court  found  generally  for  defendants,  and 
plaintiffs  have  appealed. 

There  is  no  proof  of  undue  infiuence  or  of  mental  in- 
competency. The  question  presented  is  whether  plain- 
tiffs have  shown  any  grounds  in  equity  for  setting  aside  the 
former  decree  probating  the  will. 
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The  evidence  shows  that  plaintiffs  each  had  a  copy  of 
the  will  before  the  time  set  for  the  hearing.  Mrs.  Hox- 
worthy,  one  of  plaintiffs,  on  her  own  behalf  and  on  behalf 
of  the  other  plaintiffs,  through  a  firm  of  lawyers  in  Illinois, 
where  she  resided,  employed  a  local  attorney  to  represent 
her  interests  at  the  hearing.  He  api)eared  and  asked  for 
a  continuance  on  the  ground  that  his  client  desired  to 
contest,  but  no  objections  were  filed  and  no  reason  was 
given  why  the  will  should  not  be  probated.  The  motion 
to  continue  was  overruled,  and,  there  being  no  objections 
on  file,  the  will  was  probated  on  the  testimony .  of  one 
subscribing  witness  under  section  1304,  Rev.  St.  1913, 
which  provides  that,  if  no  contest  is  made,  the  will  may  be 
probated  on  the  testimony  of  one  of  the  subscribing  wit- 
nesses.   No  appeal  was  taken. 

Mrs.  Scudder,  another  of  the  plaintiffs,  went  to  Furnas 
county  about  the  middle  of  May,  1918,  and  ascertained 
from  Mrs.  Fisher  and  Mrs.  Manning  that  they  believed 
John  Evans  was  not  present  when  the  will  was  signed. 

The  question  is  whether  a  decree  of  probate  should  be 
set  aside  on  application  made  more  than  a  year  after  its 
rendition  upon  the  sole  ground  that  a  witness,  not  a  party 
to  the  proceedings,  or  in  any  wise  interested  therein,  so 
far  as  the  evidence  shows,  testified  falsely  at  the  hearing. 
An  extended  experience  of  the  general  inaccuracy  of  ob- 
servation and  of  the  frailty  of  human  nature  as  exhibited 
on  the  witness  stand  convinces  the  WTiter  that,  if  judg- 
ments may  be  opened  up  and  set  aside  on  the  sole  ground 
that  testimony  given  at  the  hearing  was  false  or  even  per- 
jured, then  comparatively  few  judgments  would  be  con- 
clusive. It  is  in  the  highest  degree  essential  to  the  wel- 
fare of  the  community,  and  to  the  respect  which  should  be 
given  to  and  the  confidence  which  ought  to  exist  in  the 
judgments  of  a  court,  that  they  should  not  be  set  aside 
unless  upon  the  strongest  and  most  convincing  grounds. 
Since  the  title  to  much  of  the  real  estate  in  the  state  de- 
pends upon  the  conclusiveness  of  a  decree  of  probate,  it  is 
evident  that  it  ought  not  to  be  set  aside   except  for   the 
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strongest  of  reasons  and  in  accordance  with  established 
rules.  It  is  seldom,  indeed,  that  a  judgment  may  be 
opened  on  account  of  perjured  testimony.  It  is  only  when 
an  interested  party  may  have  participated  in,  or  conspired  ' 
to  commit^  a  fraud  upon  the  court.  The  principles  ap- 
plicable are  well  stated  by  Mr.  Justice  Miller  in  United 
States  V.  Throckmorton^  98  U.  S.  61.  After  an  examina- 
tion of  a  number  of  cases,  the  opinion  says : 

''We  think  these  decisions  establish  the  doctrine  on  which 
we  decide  the  present  case,  namely,  that  the  acts  for  which 
a  court  of  equity  will  on  account  of  fraud  set  aside  or 
annul  a  judgment  or  decree,  between  the  same  parties, 
rendered  by  a  court  of  competent  jurisdiction,  have  re- 
lation to  frauds,  extrinsic  or  collateral,  to  the  matter 
tried  by  the  first  court,  and  not  to  a  fraud  in  the  matter 
on  which  the  decree  was  rendered.  That  the  mischief  of 
retrying  every  case  in  which  the  judgment  or  decree 
rendered  on  false  testimony,  given  by  perjured  witnesses, 
or  on  contracts  or  documents  whose  genuineness  or 
validity  was  in  issue,  and  which  are  afterwards  ascertained 
to  be  forged  or  fraudulent,  would  be  greater,  by  reason 
of  the  endless  nature  of  the  strife,  than  any  compensation 
arising  from  doing  justice  in  individual  cases.'' 

An  exhaustive  note  on  the  subject  is  found  in  10  L.  R. 
A.  n.  s.  216,  to  cases  of  Graves  v.  Graves,  132  la.  199,  and 
Bledkley  v.  Barclay,  75  Kan.  462,  10  L.  R.  A.  n.  s.  230.  The 
same  principles  have  been  stated  by  this  court  in  Munroe 
V.  Callahan,  55  Neb.  75,  Barr  v.  Post,  59  Neb.  361,  Secord 
V.  Powers,  61  Neb.  615,  and  Miller  v.  Estate  of  Miller,  69 
Neb.  441 ;  and  in  the  same  cases  the  necessity  to  show  that 
due  diligence  has  been  exercised  by  plaintiff  is  also  stated 
-Was  due  diligence  exercised?  There  is  no  showing  that 
the  facts  testified  to  by  Mrs.  Manning  and  Mrs.  Fisher 
could  not  have  been  ascertained  at  any  time  after  the 
death  of  Mr.  Manning  upon  due  inquiry  of  Mrs.  Manning. 
It  is  true  that  Mrs.  Fisher  was  absent  from  the  state 
during  a  considerable  portion  of  the  time  which  elapsed, 
but  there  is  nothing  to  show  that  Mrs.  Manning  could  not 
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have  furnished  the  information  just  as  freely  and  fully 
before  the  will  was  probated  as  thereafter.  Mrs.  Scudder, 
one  of  the  plaintiffs  is  a  resident  of  the  state,  and,  ap- 
parently, as  soon  as  she  went  to  Furnas  county  and  made 
inquiry,  she  ascertained  the  facts  to  which  these  wit- 
nesses testify.  The  law  expects  that  those  interested  in 
a  matter  coming  up  for  hearing  before  a  court  will  fully 
inform  themselves  of  the  facts  upon  which  their  side  of 
the  controversy  depends  before  the  hearing,  or,  if  there 
is  not  sufficient  time  to  do  so,  that  they  make  their  grounds 
of  defense  or  matters  of  objection  known,  so  that  the 
court,  upon  their  application  for  a  continuance,  may  be 
advised  that  a  real  and  substantial  controversy  and  dis- 
pute exists.  There  is  no  evidence  that  any  of  the  bene- 
ficiaries under  the  will  conspired  or  confederated  together 
with  the  attesting  witness  in  any  degree  to  secure  its 
fraudulent  probate,  and  the  record  does  not  show  such 
diligence  on  the  part  of  plaintiffs  as  to  entitle  them  to  have 
the  decree  probating  the  will  set  aside. 

Affirmed. 


Otto  Birdhbad  v.  State  of  Nebraska. 

Filed  Decehbeb  4,  1920.     No.  21694. 

Orlmlnal  Law:  Motob  Vehicle  Act:  Constitutionality.  Chapter  160, 
Laws  1919,  entitled  "An  act  to  amend  section  1,  of  chapter  200* 
Session  Laws  of  1917,  entitled  'An  act  relating  to  the  stealing 
buying  or  concealing  of  automobiles  and  motorcycles,'  to  declare 
what  facts  shall  be  considered  prima  fade  evidence  of  guilt,  and 
to  provide  for  including  different  counts  in  the  same  indictment," 
is  not  violative  of  the  constitutional  provision  that  "no  bill  shall 
contain  more  than  one  subject,  and  the  same  shall  be  clearly 
expressed  in  its  title."  Const,  art.  Ill,  sec.  11. 

Error  to  the  district  court  for  Knox  county :  WiLLiAji 
V.  Allen^  Judge.    Affirmed, 
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E,  A.  Houston,  for  plaintiff  in  error. 

Clarence  A.  Davis,  Attorney  General,  J.  B,  Barnes  and 
P.  JET.  Peterson,  contra. 

Lbtton,  J. 

Plaintiff  in  error  was  convicted  of  the  theft  of  an  auto- 
mobile. The  question  now  raised  relates  to  the  validity  of 
th^  act  of  1919,  under  which  petitioner  alleges  he  was 
prosecuted. 

The  complaints  are  that  the  act  contains  more  than  one 
subject,  and  that  the  title  is  not  broad  enough  to  cover  its 
scope.  The  title  is :  "An  act  to  amend  section  1  of  chapter 
200,  Session  Laws  of  1917,  entitled  'An  act  relating  to  the 
stealing,  buying  or  concealing  of  automobiles  and  motor- 
cycles,' to  declare  what  facts  shall  be  considered  prima 
facie  evidence  of  guilt,  and  to  provide  for  including  differ- 
ent counts  in  the  same  indictment.'' 

The  first  portion  of  section  1  treats  of  the  stealing  of  an 
automobile  or  motorcycle,  and  of  the  receiving,  buying 
or  concealing  of  the  same,  knowing  the  same  to  have  been 
stolen.  Plaintiff  in  error  concedes  that  these  constitute  one 
subject.  The  section  further  provides:  "Or  who  conceals 
any  automobile  or  motorcycle  thief,  knowing  him  to  be 
such,  shall  be  deemed  guilty  of  a  felony,"  etc.  It  is.  argued 
that  the  elements  which  go  to  make  up  one  crime  do  not  re- 
late to  nor  are  they  interwoven  in  any  way  with  the  other. 
We  are  not  of  this  opinion.  A  statute  which  relates  to  the 
stealing,  buying  or  concealing  of  an  article  is  sufficiently 
broad  in  its  title  to  cover  any  act  connected  with  or  inci- 
dental to  the  crime,  such  as  attempts  to  commit  it,  aiding 
or  abetting  the  criminal,  the  protection  and  concealment  of 
the  thief,  or  the  stolen  property.  The  general  subject  is  the 
prevention  of  automobile  stealing,  and  any  act  having  a 
reasonable  relation  and  germane  to  the  general  purpose 
does  not  constitute  a  separate  subject  under  the  meaning 
of  the  constitutional  provision. 

That  the  title  is  not  broad  enough  to  include  the  conceal- 
ment of  an  automobile  thief,  or  the  punishment  of  one  who 
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receives  an  automobile^  is  the  next  contention.  It  is  not 
essential  that  a  title  contain  an  index  of  everything;  con- 
tained in  the  act.  The  purpose  of  this  provision  of  the  con- 
stitution "is  to  prevent  surreptitious  legislation.  If  a  bill 
has  but  one  general  object,  no  matter  how  bvoad  that  ob- 
ject may  be,  and  contains  no  matter  not  germane  tliereto, 
and  the  title  fairly  expresses  the  subject  of  the  bill,  it  does 
not  violate  this  provision  of  the  Constitution."  Van  Hortfv. 
State,  46  Neb.  62. 

It  is  argued  that  the  act  is  void  because  the  title  fails 
to  mention  any  penalty,  while  one  is  specified  therein. 
This  point  has  been  decided  otherwise  in  State  v.  PoiJoers? 
63  Neb.  496,  in  which  it  was  held  an  act,  "the  title  of 
which  is  ^An  act  to  provide  for  the  better  protection  of  the 
earnings  of  laborers,  servants  and  other  employees  of 
corporations,  firms  or  individuals  engaged  in  interstate 
business,'  comprehends  legislation  providing  for  the  punish- 
ment of  those  who  violate  the  provisions  of  the  act  by 
doing  the  things  therein  declared  unlawful.*'  In  the  opin- 
ion it  is  said :  "There  is  but  one  object  to  be  accomplished, 
and  that  is  protection.  This  is  secured  by  resorting  to 
means  that  will  effectively  prevent  the  prohibited  acts,  and 
the  legislature  doubtless  believed  this  could  best  be  ac- 
complished by  imposing  a  liability  both  civil  and  penal." 

An  extended  examination  of  cases  upon  the  subject  may 
be  found  in  that  opinion.  Sandlovich  v.  State,  104  Neb. 
169.  No  other  points  argued  are  necessary  to  consider.  We 
find  no  error  in  the  record. 

Affirmbd. 


Farmers  Lumber  &  Hay  Company^  appellant,  v.  Henry 

Shald  et  al.^  appellees. 

Filed  December  4,  1920.     No.  20991. 

Macliaiilcs'  Lieiui:  Equity.  Equity  may  require  a  lumber  dealer,  who 
bound  himself  as  surety  on  a  contractor's  agreement  to  construct 
a  building  and  turn  it  over  to  the  owner  free  from  mechanics'  liens 
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for  a  specific  price,  to  respect  his  suretyship,  where  he  furnished 
lumber  to  the  contractor  and  filed  a  mechanic's  lien,  which, 
when  added  to  payments  mad^  by  the  owner  for  materials  and 
labor  as  the  work  progressed,  exceeded  the  contract  price,  though 
some  of  such  payments  were  made  without  estimates  of  the  archi- 
tect in  violation  of  the  building  contract. 

Appeal  from  the  district  court  for  Holt  county :  Robeet 
R.  Dickson^  Judge.  Affirmed. 

M.  F.  Harrington  and  J.  J.  Harrington^  for  appellant. 

John  P.  Breen,  A.  R.  Oleson  and  R.  H.  Olmsted,  contra. 

Rosc^  J. 

This  is  an  action  to  foreclose  a  mechanic's  lien  for 
materials  furnished  by  plaintiff  and  used  in  the  Construc- 
tion of  a  dwelling-house  on  land  owned  by  defendant  Henry 
Shald  in  Holt  county.  Shald  entered  into  a  contract  which 
obligated  Samuel  W.  Rector,  building  contractor,  to 
construct  a  dwelling-house  according  to  adopted  plans 
and  si>eciflcations,  and,  when  completed,  to  turn  it  over 
to  Shald  free  from  mechanics'  liens  for  the  agreed  price 
of  f3,450.  For  materials  and  labor  furnished  in  the  con- 
struction of  the  building  Shald  paid  to  persons  entitled 
thereto  f 2,909.20,  and  owes  plaintiff  the  difference  between 
that  sum  and  the  contract  price,  or  f  540.80,  with  interest 
from  December  24,  1913.  For  materials  furnished  by 
plaintiff  to  the  contractor,  the  latter  owes  |900,  with  inter- 
est from  December  24, 1913.  It  is  for  Shald's  failure  to  pay 
in  full  this  claim  against  Rector  that  foreclosure  is  sought. 
Shald  concedes  his  liability  for  the  difference  between 
the  contract  price  and  the  payments  made,  but  he  denies 
further  liability  to  plaintiff.  This  partial  defense  is 
based  on  a  plea  in  Shald's  answer  that  plaintiff  was  surety 
on  the  contractor's  bond,  and  was  thus  bound  by  Rector's 
obligation  to  construct  the  dwelling-house  for  f  3,450  and  to 
turn  the  completed  building  over  to  Shald  free  from  me- 
chanics' liens.  The  reply  to  the  answer  contains  the  plea 
that  Shald  paid  claims  without  estimates  of  the  architect, 
and  failed  to  limit  his  payments  to  75  per  cent,  of  the  value 
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of  the  labor  and  materials  furnished,  thus  violating  the 
building  contract  and  releasing  plaintiff  as  surety  on  the 
contractor's  bond.  The  trial  court  found  that  plaintiff, 
as  surety,  had  not  been  released,  and  ordered  a  fore- 
closure limited  to  the  difference  between  the  contract 
price  and  the  sum  of  the  payments  made  by  Shald  for  ma- 
terials and  labor,  or  |729.90,  including  interest.  Plain- 
tiff has  appealed. 

If  plaintiff  as  surety  on  the  bond  of  the  contractor  is 
bound  by  the  contractor's  obligation  to  turn  over  to  Shald 
free  from  mechanics'  liens  the  completed  dwelling-house 
for  $3,450,  plaintiff  is  not  entitled  in  equity  to  a  me- 
chanic's lien  for  any  part  of  its  claim  in  excess  of  the  cpn- 
tract  price.  The  question  presented  by  the  appeal  is  the 
release  of  plaintiff  from  its  obligations  as  surety.  In  this 
connection  plaintiff  invokes  the  doctrine  that  the  owner 
of  a  building  in  course  of  construction  releases  the 
sureties  on  the  contractor's  bond  by  violating  the  terms 
of  the  building  contract.    Bell  v.  Paul,  35  Neb.  240. 

There  are  reasons  wiiy  the  doctrine  announced  in  the 
case  cited  should  not  be  applied  here.  That  was  an  action 
at  law  on  the  bond.  The  obligor  there  sued  sureties  who 
were  entitled  to  stand  on  the  strict  letter  of  their  obli- 
gations as  favorites  of  the  law.  Here  plaintiff  itself  is 
the  surety,  and  is  seeking  in  a  court  of  equity  to  foreclose 
a  mechanic's  lien  against  an  obligor  whom  it  had  under- 
taken to  protect  from  mechanics'  liens.  Plaintiff  in  the 
I)resent  case  is  not  a  favorite  of  the  law,  because  as  a 
merchant  it  made  use  of  its  suretyship  for  the  dual  pur- 
pose of  inducing  Shald  to  engage  Rector  as  building  con- 
tractor and  of  selling  to  the  latter  for  profit  materials  to 
be  used  in  the  construction  of  Shald's  building.  Having 
come  into  a  court  of  equity  seeking  affirmative  equitable 
relief,  plaintiff  must  abide  by  the  rules  of  equity.  Shald 
paid  $1,200  for  labor  and  materials  on  estimates  of  the 
architect,  but  made  other  payments  without  such  esti- 
mates. Out  of  payments  made  by  Shald  plaintiff  itself 
received  at  least  f940.80.    The  purpose  to  which  the  con- 
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tractor  devoted  one  payment  of  f  100  is  not  shown,  but  all 
other  payments  made  without  estimates  were  for  labor 
and  materials.  The  claims  for  the  sums  paid  would,  ex- 
cept for  such  payments,  have  ripened  into  claims  for  me- 
chanics' liens  against  which  plaintiff  as  surety  had  obli- 
gated itself  to  protect  Shald.  When  the  building  was 
completed  Shald  .  had  retained  approximately  the  per- 
centage required  by  the  building  contract,  and  plaintiff 
was  not  injured  by  the  mere  failure  of  Shald  to  make  pay- 
ments only  on  estimates  of  the  architect.  Under  these 
circumstances,  equity  will  not  permit  the  release  of  the 
surety,  but  will  require  it  to  perform  the  obligations  of 
its  suretyship  as  a  condition  of  foreclosure. 

Affirmed. 


Albert  Jackson  v.  State  of  Nebraska. 

Filed  December  4,  1920.     No.  21532. 

Homicide:  Sufficiency  of  Evidence.  Evidence  held  sufficient  to  sus- 
tain a  conviction  for  murder  in  the  first  degree  under  instruc- 
tions free  from  error. 

Error  to  the  district  court  for  Douglas  county :  William 
A.  Redick^  Judge.    Affirmed. 

Frank  O'Connor  and  Richard  8.  Horton,  for  plaintiff  in 
error. 

Clarence  A.  Davis,  Attorney  General,  and  J.  B.  Barnes, 
contra. 

Rose,  J. 

In  the  district  court  for  Douglas  county  Albert  Jackson^ 
defendant,  was  convicted  of  murder  in  the  first  degree,  and 
for  that  felony  was  sentenced  to  the  penitentiary  for  life. 
As  plaintiflE  in  error  he  has  presented  fo^*  review  the  record 
of  his  conviction. 
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Defendant  admitted  that  he  shot  and  killed  Roy  Teeter, 
the  victim  of  the  homicide,  on  an  approach  to  the  Locust 
street  viaduct  in  Omaha  on  the  afternoon  of  May  10, 1919, 
but  he  urges  self-defense  as  a  justification,  and  insists 
that  there  is  no  evidence  of  murder  either  in  the  first  or  in 
the  second  degree,  and  that  the  court  erred  in  giving  in- 
structions which  permitted  the  jury  to  find  him  guilty  of 
homicide  in  a  higher  degi*ee  than  manslaughter.  In  other 
words,  defendant  contends  that  evidence  of  deliberation, 
premeditation  and  malice  is  wanting,  and  that  he  act^d 
"without  malice"  and  "upon  a  sudden  quarrel,"  if  not  in 
self-defense.  The  position  thus  taken  is  untenable,  when  the 
evidence  and  the  instructions  are  impartially  considered. 

The  tragedy  occurred  on  a  public  street  in  daylight. 
Eyewitnesses  testified  to  the  following  facts:  Defendant 
was  city  dog-catcher.  While  he  and  William  Hockley, 
both  armed,  were  in  an  automobile  driven  by  the  latter 
around  a  short,  right  curve,  up  grade,  on  an  approach  to 
the  viaduct  mentioned,  they  ran  into  a  two-horse  team 
attached  to  a  wagon  occupied  by  Joseph  McCool  and  Bert 
Mitchell,  who  were  going  down  grade  in  the  opposite 
direction  along  the  other  side  of  the  curve.  As  a  result 
of  the  collision  the  wagon  tongue  was  broken  and  the  har- 
ness was  injured.  Beginning  with  McCool,  whose  property 
had  been  damaged  without  fault  on  his  part,  there  was  an 
exchange  of  harsh  words  between  him  and  defendant. 
Both  dismounted,  and  while  McCool,  a  man  about  60  years' 
old,  was  at  the  heads  of  his  horses,  he  was  violently  struck 
on  the  head  by  defendant.  During  the  assault  on  McCool 
defendant  had  a.  gun  in  one  hand.  At  this  point  Roy 
Teeter,  a  young  man  who  was  unarmed,  but  who  happened 
to  be  near,  walked  up  to  defendant,  reproached  him  for 
striking  an  old  man,  and  knocked  him  down  with  a  blow 
from  a  naked  fist.  Here  Hockley,  who  had  driven  the 
automobile  occupied  by  him  and  defendant  into  McCooPs 
team,  interfered,  and,  using  a  revolver  as  a  weapon,  forced 
Teeter  back  a  distance  estimated  by  one  witness  at  15  feet 
and  by  another  witness  at  about  40  feet.    In  the  meantime 
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defendant  got  onto  his  feet,  and,  disregarding  an  admoni- 
tion by  Hockley,  shot  Teeter  though  the  heart,  while,  with 
lifted  empty  hands.  Teeter  was  imploring  defendant  not  to 
shoot.  There  is  abundant  evidence  of  these  facts.  The 
jury  were  justified  in  finding  beyond  a  reasonable  doubt 
that  defendant  had  time  for  deliberation,  premeditation 
and  the  promptings  of  malice,  within  the  meaning  of  the 
criminal  law ;  that  these  were  all  elements  of  the  felonious 
act,  and  that  defendant  was  not  in  real  or  apparent  danger 
from  Teeter  when  the  fatal  shot  was  fired.  In  this  view 
of  the  evidence  every  right  of  defendant  was  protected  by 
the  trial  court.  Under  a  correct  charge  the  jury  were 
free  to'  acquit  defendant  on  the  ground  of  self-defense,  or 
to  find  him  guilty  of  manslaughter,  or  of  murder  in  the 
second  degree,  or  of  murder  in  the  first  degree.  On 
sufficient  evidence  he  was  found  guilty  of  murder  in  the 
first  degree,  but  the  death  penalty  was  not  imposed.  There 
is  no  error  in  the  record. 

Affibmbd. 


Alpheus  Gaddis  v.  State  of  Nebraska. 

Filed  Decembeb  4,  1920.     No.  21578. 

1.  Diiturblng  BeUgimu  Meeting.    Without  ylolating  the  statute  for- 
,    bidding  the  disturbance  of  a  religious  meeting,  a  member  of  a 

church,  if  permitted  by  its  precepts  and  usages,  may,  In  a  becoming 
manner  with  good  motives,  interrupt  a  minister  in  the  midst  of  a 
sermon  to  correct  an  utterance  at  variance  with  the  established 
tenets  or  rites  of  such  church. 

2.  :    Insufficienct  of  Evidence.   Conviction  for  disturbing  a 

religious  meeting  held    not  sustained  by  the  evidence. 

Error  to  the  district  court  for  Furnas  county :  Charles 
E.  Eldred^  Judge.    Reversed  and  dismissed. 

Frank  J.  Munday  and  J.  F.  Fults,  for  plaintiff  in  error. 

Clarence  A.  Davis,  Attorney  General,  and  J.  B.  Barnes, 
contra. 


304  NEBRASKA  REPORTS.  [Vol.  105 


Gaddis  T.  State. 


ROSB^  J. 

In  the  district  court  for  Furnas  county  Alpheus  Gaddis, 
defendant,  was  convicted  under  the  accusation  that  on 
November  9,  1919,  he  did  '^unlawfully  interrupt  and 
molest  a  certain  religious  society,  to  wit,  the  Christian 
Church  of  Beaver  City,  Nebraska,  and  the  members  thereof, 
while  said  members  were  met  together  for  the  purpose  of 
worship.^  Rev.  St.  1913,  sec.  8754.  For  that  misdemeanor 
defendant  was  sentenced  to  pay  a  fine  of  f  15  and  costs 
of  prosecution,  taxed  at  f  23.30.  As  plaintiff  in  error  he 
presents  for  review  the  record  of  his   trial. 

The  principal  assignment  of  error  is  the  insufficiency  of 
the  evidence  to  sustain  the  conviction.  Under  this  head  it 
is  argued  that  there  was'  an  utter  failure  to  prove  that  de- 
fendant violated  any  statute  of  the  state  or  any  rite,  disci- 
pline, rule  or  usage  of  the  church  society,  or  that  he  unlaw- 
fully interrupted  or  molested  the  religious  meeting  or  any 
member  of  the  congregation,  or  that  he  acted  in  an  improper 
or  disorderly  manner.  In  this  connection  it  is  further 
argued  that  interruption  of  a  religious  service  is  justified, 
if  it  results  from  the  exercise  of  a  lawful  right  becomingly 
asserted. 

Apparently  relying  on  the  right  to  charge  the  offense  in 
the  language  of  the  statute,  the  prosecutor  did  not  mention 
in  the  information  any  specific  act  or  acts  constituting 
a  misdemeanor.  What  defendant  did,  if  anything,  to 
justify  his  conviction  must  therefore  be  found  alone  in 
the  testimony  of  witnesses.  In  describing  what  was  said 
and  done  the  witnesses  were  not  entirely  harmonious,  but 
the  ihaterial  facts  are  not  in  dispute.  Defendant  was  a 
charter  member  of  the  Christian  Church  of  Beaver  Citv, 
a  religious  society  which  had  been  in  existence  for  30  years. 
For  Bible  school,  preaching  and  communion  the  congrega- 
tion convened  Sunday  morning,  November  9,  1919.  The 
minister's  text  was  the  Lord's  Supper  or  the  Communion. 
In  the  midst  of  the  sermon  the  minister  said,  in  substance, 
that  the  deacons  in  conducting  communion  services  had 
a  right  to  pass  a  member  whom  they  believed  to  be  un- 
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worthy.  At  this  point  defendant  arose  from  his  pew  and 
interrupted  the  discourse.  Some  of  the  expressions  direct- 
ed to  the  minister  by  defendant,  as  recollected  by  witness- 
es, may  be  paraphrased  as  follows:  "You  are  preaching 
wrong.''  "You  have  gone  too  far."  "You  are  touching  on 
a  matter  between  the  communicant  and  God  Himself." 
Defendant's  own  version  of  what  he  said  to  the  minister  is : 
"You  have  no  authority  for  what  you  are  saying.  You 
have  already  said  too  much."  After  interrupting  and 
correcting  the  minister,  defendant,  without  leaving  his 
place,  turned  his  back  to  the  pulpit,  asked  permission  to 
speak,  and  addressed  the  congregation,  saying,  among 
other  things,  in  respect  to  communion,  that  no  one  had 
a  right  to  judge  another,  and  referring  to  the  following 
passages  from  the  Scriptures : 

"But  let  a  man  examine  himself,  and  so  let  him  eat  of 
that  bread,  and  drink  of  that  cup. 

"For  he  that  eateth  and  drinketh  unworthily,  eateth  and 
drinketh  damnation  to  himself."    1  Cor.  11 :  28,  29. 

In  speaking,  defendant  made  no  gestures.  His  ap- 
pearance indicated  sincerity.  He  talked  a  good  deal  like 
the  minister,  who  remained  standing  during  the  interrup- 
tion, afterward  offered  a  prayer,  finished  his  sermon,  and 
dismissed  the  congregation.  There  is  some  evidence  of 
a  commotion  in  the  meantime,  during  which  at  least  two 
persons  left  the  building.  When  defendant  asked  permis- 
sion to  address  the  congregation,  no  audible  objection  was 
made.  During  his  remarks,  however,  the  choir,  it  seems, 
voiced  a  protest  by  an  impromptu  musical  service.  It  is 
manifest  from  undisputed  evidence  that  defendant  inter- 
rupted a  religious  meeting,  but  it  is  not  every  interruption 
that  constitutes  a  violation  of  law.  Without  violating 
the  statute  forbidding  the  interruption  of  a  religious  meet- 
ing, members  of  the  society  may  repel  a  lawless  invasion 
either  from  without  or  from  within.  Under  the  same  prin- 
ciple a  member  of  a  religious  society,  if  permitted  by  its 
precepts  and  usages,  may,  in  a  becoming  manner  with  good 
motives,  interrupt    a  minister    to  correct  utterances  at 
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variance  with  established  tenets  or  rites.  Otherwise  free- 
dom of  worship  and  free  speech  might  be  impaired  by 
bigotry  and  false  doctrines.  The  proper  and  orderly  ex- 
ercise of  these  rights,  though  resulting  in  a  commotion 
during  a  religious  meeting,  is  not  punishable  in  a  criminal 
court.  Defendant  no  doubt  reasoned  in  his  own  mind  that 
silence  on  his  part  would  imply  his  consent  to  a  discipline 
depriving  his  brethren,  without  accusation  or  hearing, 
of  the  sacred  right  of  communion  on  the  mere  belief  of 
deacons  that  the  brethren  were  unworthy.  Under  such 
circumstances  he  had  a  right  to  speak,  even  in  the  midst 
of  a  sermon,  unless  he  had  by  some  means  committed  him- 
self to  silence.  He  was  a  part  of  the  religious  society 
and  as  such  was  entitled,  like  other  members,  to  its  privi- 
leges and  rites.  The  undisputed  evidence  shows  that  the 
utterance  of  the  minister,  when  interrupted,  was  contrary 
to  the  doctrines  of  his  church,  and  that  defendant  as  a 
member  thereof  was  within  his  rights  in  interrupting  the 
meeting  to  correct  the  mistake.  There  is  no  evidence  that 
defendant  in  exercising  the  privilege  of  interruption 
violated  any  established  rule,  usage,  doctrine  or  rite  of  the 
Christian  Church  of  Beaver  City.  For  want  of  such  proof 
the  prosecution  fails.  The  judgment  of  the  district  court 
is  therefore  reversed  and  the  prosecution  dismissed. 

Reversed  and  dismissed. 

MoRRiBSEY^  G.  J.;  not  sitting. 


Joseph  McCleneghan,  plaintiff,  v.  Charles  A.  Powell 

ET  AL.,  APPELLANTS:    CLIFFORD   McCLENEGHAN, 

appellee. 

Filed  Decembfb  4,  1920.     No.  21117. 

1.  Witnesses.  A  party  litigant  is  bound  by  statements  made  In  Ills 
cross-examination  that  are  at  variance  with  and  less  favorable  to 
himself  than  statements  made  by  him  In  the  direct  examination 
on  the  same  subject-matter. 
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2.  Vendor  and  Purcliaser:  Defebbed  Payments:  Interest:  Rent. 
Equity  will  not  permit  a  vendee  to  enjoy  the  rentals  that  are  de- 
rived from  land  for  which  he  has  not  paid  and  at  the  same  time 
permit  him  to  escape  payment  of  interest  to  the  vendor  on  the 
unpaid  purchase  price,  unless  a  tender  has  been  made  of  such  pur- 
chase price  and  kept  good. 

3.  :  ^:  :  ,    When,  in  an  action  for  specific 

performance,  a  vendee  of  land  recovers  Judgment  against  the  ven« 
dor  for  rent,  he  cannot  escape  payment  of  interest  to  the  vendor 
on  a  deferred  payment  of  the  purchase  price,  unless  it  clearly  ap- 
pears that  he  either .  borrowed  or  exclusively  appropriated  the 
money  used  for  such  payment,  and  that  he  received  no  benefit 
therefrom,  and  that  the  money  was  held  continuously,  unused  and 
in  readiness  to  be  paid  to  the  vendor,  with  notice  to  him  that  it 
was  subject  to  his  order  upon  fulfilment  of  his  part  of  the  contract 
of  sale. 

APPBA.L  from  the  district  court  for  Douglas  county: 
Alexander  C.  Troup^  Judge.  Modified^  and  reversed  in 
part,  with  directions. 

Murphy  &  Winters,  for  appellants. 

William  R.  Patrick,  contra. 

1)EAN^  J. 

Joseph  McCleneghan,  plaintiff,  was  the  owner  of  a  real 
estate  mortgage  that  he  foreclosed  on  149  acres  of  land  in 
Douglas  county.  The  land  was  owned  by  Charles  A. 
Powell  subject  to  the  life  estate  of  his  mother,  Elizabeth 
Powell.  As  party  defendants  plaintiff  joined  Charles  A. 
and  Catherine  Powell,  his  wife ;  Elizabeth  Powell,  his 
mother;  Emil  Walstat,  tenant  then  in  possession  under 
a  five-year  lease;  First  State  Bank  of  Alliance;  and  Clif- 
ford McCleneghan,  plaintiff's  son.  The  issues  in  the 
present  case  are  raised  solely  by  the  cross-petition  of  Clif- 
ford McCleneghan,  the  answer  of  the  Powells  thereto,  and 
the  cross-petitioner's  reply. 

In  his  cross-petition  Clifford  McCleneghan  prayed  for 
specific  performance  of  a  contract  for  the  purchase  of  the 
land  in  suit  from  the  Powells,  alleging  that  he,  as  vendee, 
and  the  defendants,  Charles  A.  Powell  and  Elizabeth 


308  NEBRASKA  REPORTS.  [Vol.  105 

McCleneghan  y.  Powell. 

Powell,  his  mother,  as  vendors,  entered  into  a  contract 
May  22,  1917,  by  the  terms  whereof  he  agreed  to  buy  and 
the  Powells  agreed  to  sell  and  convey  the  land  to  him,  free 
of  incumbrances,  for  |21,000,  of  which  |1,000  was  paid  at 
the  time,  the  deferred  payment  of  $20,000  to  be  made 
March  1,  1918,  and  possession  of  the  land  to  be  given  on 
that  date.  Sometime  before  March  1,  1918,  the  Powells 
informed  McCleneghan  that  they  could  not  deliver  posses- 
sion of  the  land  at  the  time  agreed  upon,  namely  March  1, 

1918,  because  defendant  Emil  Walstat  was  in  possession 
under  a  lease  from  Mrs.  Elizabeth  Powell  that  would  not 
expire  until  March  1,  1921.  Subsequently,  however,  the 
cross-petitioner  obtained   title   and    possession    March  1, 

1919,  so  that  the  controversy  herein  as  to  the  respective 
rights  of  the  parties  growing  out  of  possession,  rentals, 
and  interest  on  the  deferred  purchase  price,  has  to  do 
with  the  year  beginning  March  1, 1918,  and  ending  March 
1,  1919. 

Cross-petitioner  McCleneghan  alleged  that  he  sus- 
tained damages  because  of  the  Powells'  failure  to  convey 
the  land  and  deliver  possession  March  1,  1918,  as  the  con- 
tract provided.  For  the  damages  so  alleged  the  court 
found  the  rental  value  to  be  $1,492.50  from  March  1, 1918, 
to  March  1,  1919,  and  for  this  sum  judgment  was  rendered 
against  the  Powells.  On  February  13,  1919,  the  court 
decreed  specific  performance,  and  in  a  supplemental 
decree,  on  April  23,  1919,  found  and  decreed  that  the 
Powells  were  not  entitled  to  any  interest  on  the  unpaid 
purchase  money  from  March  1,  1918,  until  February  25, 
1919,  that  being  the  date  when  the  remainder  of  the 
purchase  money  was  paid  into  court  by  cross-petitioner 
Clifford  McCleneghan.    The  defendants  Powell  appealed. 

Cross-petitioner  McCleneghan  alleged,  and  the  Powells 
denied,  that  the  annual  rental  value  of  the  land  in  suit 
was  |1,500,  and  that  he  sustained  damages  in  that  sum 
because  of  the  failure  of  the  Powells  to  convey  the  land 
and  deliver  possession  March  1,  1918,  as  the  contract  pro- 
vided.   With  respect  to  rental  value,  Joseph  McCleneghan 
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testified  on  the  part  of  the  cross-petitioner  that  he  lived 
in  the  vicinity  of  the  land  in  suit  about  29  years ;  that  for 
the  past  15  years  he'  resided  in  Omaha,  where  he  was  en- 
gaged in  the  live  stock  commission  business;  that  prior 
thereto  he  farmed  in  the  Powell  vicinity  about  20  years; 
and  that  the  rental  value  of  the  farm  for  the  year  in  ques- 
tion was  f  10  an  acre.  It  seems  that  he  based  his  opinion 
in  part  on  his  own  general  knowledge  of  rental  values  and 
in  part  upon  the  rent  that  he  said  he  could  have  obtained 
for  the  Powell  farm  from  Gus  Wedburg,  who  he  said  would 
have  rented  the  land  from  him  if  it  had  been  in  his  pos- 
session. Elsewhere  in  the  record  it  was  stipulated  that 
Gus  Wedburg,  if  present,  would  testify  that  he  would  have 
given  |10  an  acre  rent  for  the  Powell  land  for  the  years 
1918  and  1919.  It  seems  though  that  such  testimony,  even 
if  produced,  would  have  lost  much,  if  not  all,  of  its  proba- 
tive value  from  the  fact  that  defendant  Walstat  was  in 
possession  of  the  land  for  both  of  those  years  under  the 
Powell  lease.  Joseph  Gibbons  testified  that  the  rental 
value  was  about  $10  an  acre;  that  he  rented  an  80-acre 
farm  five  miles  away  to  a  Mr.  McCormick  for  $10  an  acre. 
McCleneghan  and  Gibbons  were  the  only  witnesses  called 
by  the  cross-petitioner  on  this  question. 

John  Mangold  testified  on  the  part  of  defendants  re- 
specting the  rental  value  for  the  year  ending  March  1, 
1919.  Both  the  cross-petitioner  and  the  defendants 
Powell  lay  stress  on  his  evidence.  The  cross-pefationer 
points  out  that,  while  Mangold  fixed  the  rental  value  at 
$4  to  |5,  he  testified  that  "Joe  Gibbons  got  $10  per  acre 
in  1918  for  much  poorer  land  and  farther  from  town  than 
the  Powell  farm."  On  this  point  defendants  in  their  brief 
point  out  that,  when  Mangold  was  asked  about  the  Gibbons 
land  having  rented  for  $10,  he  said  it  "was  begging  for  a 
tenant,  but  that  a  Mr.  McCormick,  who  had  another  farm, 
had  his  farm  sold  out  from  under  him,  and  he  said  he  had 
to  have  something  to  do  that  year,  so  he  took  a  chance  at 
it.''  Neither  party  took  exception  to  the  statements  so 
made  by  the  other  on  this  point  in  their  respective  briefs. 
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Besides  Mr.  Mangold,  -  four  or  five  witnesses,  resident 
in  the  Powell  vicinity  from  seven  to  twenty  years,  testi- 
fied on  the  part  of  the  defendants  respecting  the  rental 
value  of  the  Powell  farm  for  the  year  in  question  and  fixed 
it  at  from  (4  to  f5  an  acre.  Some  were  tenants  and  some 
were  landowners.  One  tenant  paid  f  800  a  year,  beginning 
March  1,  1917,  for  a  ten-year  lease  on  180  acres.  Another 
paid  %4l  an  acre.  One  of  the  rented  tracts  was  separated 
from  the  Powell  land  by  a  r^iilroad.  A  real  estate  dealer 
testified  that  |659  would  be  a  fair  rental  value.  It  may 
be  added  that  Mr.  Walstat  paid  J650  rent  for  the  land  in 
question  for  the  year  ending  March  1,  1919.  It  has  been 
held  that  the  selling  price  of  land  is  some  evidence  of 
its  value.  Engel  v.  Tate^  203  Mich.  679.  No  reason  ap- 
pears in  the  record  to  show  why  the  same  principle  should 
not  apply  to  the  rental'  value  of  the  land  in  question.  We 
conclude  that  the  weight  of  the  evidence  fairly  shows  that 
the  cross-petitioner's  recovery  should  have  been  |5  an  acre, 
that  being  a  reasonable  rental  value  for  the  Powell  farm 
for  1919. 

Joseph  McCleneghan,  who  acted  for  his  son  in  the  pur- 
chase of  the  land,  was  the  only  witness  in  the  controversy 
over  the  payment  of  interest.  It  seems  that  on  March  1, 
1918,  he  tendered  to  the  defendants  Powell  two  certified 
checks,  exhibits  2  and  3,  aggregating  $20,000,  that  were 
subsequently  withdrawn,  as  McCleneghan  testified,  "be- 
cause you  (the  Powells)  couldn't  give  possession."  On 
this  important  feature  of  the  case  the  cross-petitioner,-quot- 
ing  Joseph  McCleneghan's  direct  examination,  says  in  his 
brief :  "As  to  whether  the  Powells  were  entitled  to  set-ofiE 
interest  on  purchase  money  against  damages  for  breaching 
their  contract.  Joseph  McCleneghan  testified,  pp.  22,  23: 
Q.  Now,  Mr.  McCleneghan,  what  is  the  fact  as  to  whether 
or  not — what  was  subsequently  done  with  the  money,  the 
$20,000  represented  by  these  two  checks,  exhibits  2  and  3? 
A.  Well,  I  held  it  ready  to  make  the  payment  when  they 
conveyed  the  property.  Q.  And  had  this  $20,000  at  all 
times  been  ready  to  be  turned  over  to  the  Powells  at  any 
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.  time  they  saw  fit  to  carry  out  the  terms  of  their  contract  of 
sale  with  Clifford  McCleneghan?  A.  Yes,  sir.  Q.  Has 
Clifford  McCleneghan,  or  yourself  received  any  interest 
upon  said  $20,000  or  any  benefits  from  the  use  of  it  since 
the  1st  day  of  March,  1918,  up  until  the  entry  of  the  decree 
of  this  case  on  February  13,  1919?  A.  No,  sir.''  The  rec- 
ord shows  that  on  the  cross-examination  he  testified :  "Q. 
Now,  where  did  you  get  this  $21,000 — the  Live  Stock 
Bank?  A.  Yes,  sir.  Q.  In  the  shape  of  a  cashier's  check? 
A.  Certified  check.  Q.  Did  you  borrow  the  money?  A. 
I  did  part  of  it;  yes,  sir.  Q.  And  you  assigned  this  con- 
tract to  get  it?  A.  I  did.  Q.  How  long  did  you  keep  it? 
A.  Well,  I  think  two  or  three  days.  Q.  As  a  matter  of 
fact,  you  just  went  in  the  bank  and  made  arrangements 
with  the  Live  Stock  Bank  to  get  these  cashier's  checks 
for  the  purpose  of  making  the  tender?  A.  Yes;  if  you 
will  let  me  go  into  detail  and  tell  you — Q.  I  am  asking  you 
that  question.  A.  In  the  first  place  I  went  to  the  Federal 
Loan  and  borrowed  |10,000.  Q.  Made  an  application  to 
borrow  it?  A.  Yes,  sir;  and  the  money  was  ready  and 
they  held  that  for  four  months.  Q.  That  was  held  on 
account  of  some  defects  in  the  title?  A.  Yes,  sir.  Q.  By 
March  1  that  was  all  wiped  aside  and  they  were  going 
to  make  the  loan?  A.  They  were,  and  they  held  the  money. 
Q.  You  simply  went  in  the  bank  and  borrowed  th^  money 
for  a  few  days  in  order  to  make  this  deal?  A.  I  gave 
them  a  note  for  it.  I  didn't  know  but  what  you  fellows 
would  try  to  take  snap  judgment  on  me^  and  that  note  was 
down  there  awhile." 

On  the  question  of  interest  the  evidence  is  not  satis- 
factory. Joseph  McCleneghan  was  the  only  witness  on 
this  point  and  knew  all  about  this  feature  of  the  case,  but 
his  evidence,  when  considered  in  its  entirety,  is  evasive 
and  obscure.  At  one  point  in  his  cross-examination  he 
testified  that  the  borrowed  money  was  kept  "two  or  three 
days."  Later  he  testified  that  he  either  borrowed  or  made 
an  application  to  borrow  |10,000  from  the  Federal' Loan 
Bank,  and  that  "the  money  was  ready  and  they  held  that 


312  NEBRASKA  REPORTS.  [Vol.  105 


McCleneghan  y.  Powell. 


for  four  months.''  If  McCleneghan  paid  interest  on  or 
after  March  1,  1918,  for  money  that  he  borrowed  to  make 
the  deferred  payment  in  question  he  should  have  said  so 
in  plain  language  When  given  opportunity  on  the  cross- 
examination.  He  did  not  do  so.  It  is  obvious  that  if  he 
paid  four  months'  interest  before  March  1, 1918,  for  money 
borrowed  to  make  the  deferred  payment,  the  Powells  were 
not  .liable  for  such  interest  because  the  money  was  not 
payable  before  that  date.  The  statements  made  in  the 
cross-examination  do  not  support  his  statements  in  the 
direct  examination. 

The  cross-petitioner  elected  to  sue  for  the  rental  value 
and  then  sought  to  evade  the  payment  of  interest.  Equity 
will  not  permit  a  vendee  to  enjoy  the  rentals  that  are  de- 
rived from  land  for  which  he  has  not  paid  and  at  the  same 
time  permit  him  to  escape  the  payment  of  interest  to  the 
vendor  on  the  unpaid  purchase  price  unless  a  tender  has 
been  made  of  such  purchase  price  and  kept  good.  Craif/ 
t\  Greenwood,  24  Neb.  557 ;  Jordan  v.  Jackson,  on  rehear- 
ing, 76  Neb.  26.  Evidently  the  court  found  against  the 
defendants  with  respect  to  interest  on  the  theory  that  the 
(Toss-petitioner,  or  those  acting  for  him,  had  either  bor- 
rowed or  exclusively  appropriated  $20,000  and  that  the 
money  was  held  continuously  from  March  1,  1918,  unused 
and  in  readiness  to  be  paid  to  the  defendants  Powell  upon 
fulfilment  of  their  part  of  the  contract,  and  that  the 
Pow^ells  had  knowledge  of  this  fact.  But  this  state  of 
facts  does  not  appear  in  the  record.  Hence  we  conclude 
the  defendants  Powell  are  entitled  to  the  lawful  rate  of 
interest  upon  |20,000,  the  deferred  purchase  price,  from 
March  1, 1918,  until  February  25, 1919,  that  being  the  date 
when  it  was  paid  into  court. 

The  rule  in  this  class  of  cases,  and  one  that  conforms 
to  equitable  principles,  is  well  stated  in  Bostwick  v.  Beach, 
105  N.  Y.  661,  wherein  this  was  said  by  the  court :  ^^Where 
specific  performance  of  a  contract  for  the  sale  of  land  is 
decreed,  the  court  will,  so  far  as  possible,  place  the  parties 
in  the  same  position  they  would  have  l>een  in  if  the  con- 
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tract  had  been  performed  at  the  time  agreed  upon.  The 
vendor  is  regarded  as  trustee  of  the  land  for  the  benefit 
of  the  purchaser  and  liable  to  account  to  him  for  the  rents 
and  profits  or  for  the  value  of  the  use  and  occupation,  and 
the  purchaser,  as  trustee  of  the  purchase  money  unpaid 
and  chargeable  with  interest  thereon,  unless  it  has  been 
appropriated  and  no  benefit  has  accrued  to  him  from  it.^' 

In  Beckwith  v.  Clark,  188  Fed.  171,  the  court  held :  "The 
general  rule  is  that  from  the  time  when  a  contract  of  sale 
of  land  should  be  performed  the  land  is  in  equity  the 
property  of  the  vendee  held  by  the  vendor  in  trust  for  him, 
and  the  purchase  price  is  the  property  of  the  vendor  held 
in  trust  for  him  by  the  vendee,  and  that  upon  specific 
performance  the  vendor  is  liable  to  account  for  the  rents 
and  profits  and  the  vendee  for  the  interest  on  the  purchase 
price.  There  is  this  exception  to  the  rule:  That  where 
the  vendor  fails  or  refuses  to  convey  at  the  time  for  per- 
formance, and  the  vendee,  to  the  knowledge  of  the  vendor, 
deposits  and  keeps  the  purchase  price  subject  to  the  order 
of  the  vendor  upon  his  delivery  of  his  deed,  and  derives 
no  benefit  from  it,  the  vendor  must  account  to  the  vendee 
for  the  rents  and  profits  of  the  land,  but  the  vendee  is  not 
liable  for  the  interest  on  the  purchase  price."  To  sub- 
stantially the  same  effect  is  Powell  v.  Martyr,  8  Ves.  Jr. 
Ch.  Rep.  (Eng.)  146;  36  Cyc.  754,  755. 

We  have  examined  the  case  de  novo.  The  judgment 
with  respect  to  rent  is  modified  to  conform  to  the  views 
expressed  herein.  The  judgment  against  the  defendants 
Powell  on  the  question  of  interest  is  reversed,  with  di- 
rections that  a  judgment  be  entered  in  their  favor  in 
conformity  with  the  views  expressed  in  this  opinion  on 
that  subject. 

Judgment  accordingly. 
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State  of  Nebraska,  appellee,  v.  Feank  Cerscibnello  : 

E.  N.  Cernby^  appellant. 

Filed  Decembeb  4,  1920.     No.  21237. 

1.  Bacognlsances:  Fobfeiture.  A  recognizance  given  in  a  criminal 
action  conditioned  for  the  appearance  of  the  accused  before  the 
district  court  "from  day  to  day,  to  answer  unto  the  charge  pre- 
ferred against  him,  *  *  *  and  not  to  depart  from  the  court 
without  its  leave  and  to  hbidle  the  orders  and  judgments  of  the 
court/'  can  only  be  forfeited  during  the  term  at  which  it  was  given. 
To  hold  the  surety  liable  for  the  nonappearance  of  the  accused, 
he  must  be  called  and  his  default  entered  during  the  term  at 
which  the  recognizance  was  taken. 

2.  :  .  If  the  term  of  the  district  court  in  which  an  ac- 
cused is  recognized  to  appear  adjourns  without  entering  his 
default  and  without  forfeiting  the  recognizance,  the  surety  cannot 
afterwards  be  held  liable  thereunder. 

3.  :    Construction.     A  recognizance   is  a  contract  with   the 

state  ordinarily  entered  into  by  the  surety  without  consideration. 
It  follows  that  its  terms  should  be  strictly  construed. 

Appeal  from  the  district  court  for  Douglas  county: 
Alexander  C.  Troup,  Judge.    Reversed. 

William  Simeral,  for  appellant. 

W.  W.  Sldbaugh  and  Abel  V.  Shotwell,  contra. 

Dean,  J. 

This  is  a  suit  to  recover  the  penalty  on  a  recognizance 
entered  into  by  Frank  Cerscirnello,  as  principal,  and  E.  N. 
Cerney,  as  surety,  for  the  appear.ance  of  the  principal  in 
the  district  court  for  Douglas  county  under  an  informa- 
tion charging  a  felony.  The  court  under  section  9017,  Rev. 
St.  1913,  reduced  the  amount  of  the  'recovery,  under  the 
forfeited  recognizance,  from  $1,000  to  $500,  and  rendered 
judgment  thereon  against  the  surety  for  that  sum,  from 
which  he  appealed. 

Frank  Cerscirnello  was  brought  into  the  district  court 
June  12,  1918,  charged  with   robbery.     He  pleaded  **not 
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guilty,"  and  upon  his  application,  on  the  same  day,  the 
court  fixed  a  recognizance  for  his  appearance  in  the 
penal  sum  of  |1,000,  with  E.  N.  Cerney  as  surety,  and 
he  was  released  from  custody.  The  case  was  called  for  trial 
^arch  17, 1919,  and  upon  the  failure  of  Cerscirnello  to  ap- 
pear for  trial  the  recognizance  on  that  day  ^^was  ordered 
forfeited  and  a  finding  entered  that  the  conditions  of  said 
bond  had  been  broken."  It  was  stipulated  "that  the  full 
September  term  of  the  said  court  intervened  between  the 
taking  of  the  recognizance  and  the  forfeiture  thereof j  and 
that  during  the  September  term  of  said  court  the  said  de- 
fendant Cerscirnello  was  not  called  for  trial,  and  that  said 
recognizance  was  not  renewed  at  any  time." 

The  recognizance  was  conditioned  for  the  appearance 
of  Cerscirnello  before  the  court  "from  day  to  day,  to 
answer  unto  the  charge  preferred  against  him,''  and  not 
to  depart  therefrom  without  leave  and  "to  abide  the  orders 
and  judgments  of  the  court." 

The  parties  agree  there  is  only  one  disputed  question 
in  the  case.  We  think  it  comes  within  the  rule  announced 
in  Hesaelgrave  v.  State,  63  Neb.  807,  wherein  it  is  said 
that  a  recognizance  in  a  criminal  action  conditioned  that 
the  defendant  shall  be  and  appear  in  court  on  the  first 
day  of  the  next  term  thereof  to  answer  to  the  charge  pend- 
ing against  him,  and  which  provides  that  he  will  not 
depart  the  court  without  leave,  and  abide  the  order  of  the 
court,  "is  limited  to  the  term  at  which  it  exacts  the  ap- 
pearance," and  that,  "in  order  to  default  the  defendant, 
he  must  be  called  at  some  time  during  the  term  set  for  his 
appearance."  To  the  same  effect  is  State  v.  Murdoch,  59 
Neb.  521,  wherein  the  recognizance  was  conditioned  that 
the  accused  "shall  be  and  appear  before  the  district  court 
on  the  first  day  of  the  next  term  thereof,  and  appear  there- 
at from  day  to  day  to  abide  the  order  of  the  court."  It 
was  there  held  that  the  appearance  was  limited  to  a  term 
at  which  the  appearance  was  exacted,  and  that  "a  con- 
tinuance of  the  cause  to  a  subsequent  term  of  court  is  not 
within  the  contract  of  the  recognizance^  and^  if  made,  a 
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nonappearance  of  accused  at  the  term  to  which  the  con- 
tinuance carries  the  cause  is  not  a  breach  of  such 
recognizance."  In  3  R.  C.  L.  41,  sec.  47,  it  is  said: 
"Where  a  recognizance  in  a  criminal  case  is  conditioned 
*that  the  principal  appear  at  the  nfext  term  and  thereafter 
from  day  to  day  and  not  depart  without  leave/ ''  and 
contains  the  further  condition  that  he  "  'shall  abide  the 
judgment  of  the  court/  the  surety  is  bound  for  the  appear- 
ance of  the  prisoner  during  the  first  term  of  the  court 
only,  and  if  the  court  adjourns  without  making  any  order, 
the  sureties  are  exonerated  from  their  recognizance." 

Counsel  for  the  state  contend  that  neither  the  KesseU 
grave  case  nor  the  Murdoch  case  is  in  point,  but  we  fail 
to  see  clearly  the  distinction  between  the  condition  of  the 
recognizance  in  the  case  at  bar  and  the  two  cited  cases.. 
True,  the  recognizance  in  both  those  cases  used  the  expres- 
sion "on  the  first  day  of  the  next  term  thereof;"  the 
Murdoch  case  adding  these  words,  "and  appear  thereat 
from  day  to  day."  If  in  the  present  case  the  surety  can  be 
held  liable  for  the  nonappearance  of  his  principal  after  one 
term  of  court  has  intervened  between  the  taking  of  the  re- 
cognizance and  its  forfeiture,  he  could  likewise  be  held  if 
two  terms  or  if  any  number  of  terms  intervened,  and  this 
merely  because  the  recognizance  requires  an  appearance 
of  the  accused  "from  day  to  day."  In  that  case  the  obli- 
gation of  the  bondsman  would  have  a  beginning  but  might 
be  without  end. 

The  giving  of  "bail  bonds"  grew^  out  of  the  humanity  of 
the  law,  and  in  a  bailable  offense  the  practice  is  encouraged 
by  the  state,  in  part  no  doubt  on  economic  grounds.  But 
if  a  recognizance,  in  a  bailable  offense,  conditioned  as  in 
the  present  case  and  without  other  qualifying  words,  is 
held  to  require  the  appearance  of  the  accused  from  day  to 
day,  without  limitation  as  to  the  term  of  court  at  which 
he  is  to  appear,  under  pain  of  forfeiture  for  nonappearance* 
few  persons  would  assume  the  burdon  of  suretyship  in  a 
criminal  proceeding.  A  recognizance  is  a  contract  with  the 
state  ordinarily  entered  into  by  the  surety  without  con- 
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sideration.  It  follows  that  its  terms  should  be  strictly 
construed.  The  weight  of  authority  seems  to  support  the 
rule  herein  announced. 

The  judgment  is  reversed  and  the  cause  remanded  for 
further  proceedings. 

Reversed. 


In  re  Application  of  Henry  B.  Babson/ appellant. 
In  re  Application  op  George  W.  Steinmeyer,  appellee. 

Filed  Decembes  4,  1920.    No.  21340. 

1.  Waters:  Depabtment  of  Publio  Works:  Discbetion.  The  depart- 
ment of  public  works  is  an  administrative  body,  having  quasi 
judicial  functions,  and  is  invested  with  reasonable  discretion  in 
the  exercise  of  its  supervisory  powers. 

2.   :  DivEBSioN  FOB  Power  Purposes:  Extension  of  Time.    The 

department  of  public  works  in  event  of  abnormal  conditions,  such 
as  those  created  by  the  world  war,  has  discretion  to  extend  the 
time  within  which  the  work  of  diverting  water  for  power  purposes, 
under  a  permit  previously  given,  may  be  completed. 

3.  :  Department  of  Public  Works:  Findings:  Review.    In  the 

exercise  of  its  supervisory  powers,  the  findings  and  orders  of  the 
department  of  public  works  will  not  be  disturbed,^  in  the  absence 
of  an  abuse  of  discretion. 

4.  Evidence  examined,  and  held  that  it  sustains  the  findings  and  or- 
ders of  the  department  of  public  works. 

Appeal,  from  the  Department  of  Public  Works.  Order 
affirmed. 

Thomas y  Tail  &  Stoner,  for  appellant. 

Hazletty  Jack  &  Laughlin  and  Rinaker,  Kidd  &  Beleliant, 
contra. 

Dean^  J. 

Henry  B.  Babson^  plaintiff,  on  May  7,  1918,  filed  his 
first  application  with  the  department  of  public  works, 
hereiiMifter  called  department^  for  a  permit  to  appropriate 
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water  from  the  Big  Blue  river.  By  the  terms  of  his  applica- 
tion, No.  1511,  he  sought  to  appropriate  water  at  the  same 
point  of  diversion  that  is  covered  by  George  W.  Stein- 
meyer's  application,  No.  1262,  that  was  granted  and  ap- 
proved by  the  department  July  26, 1915.  Both  applications 
contiemplate  the  use  of  the  water  for  power  deveflopment 
by  means  of  a  hydro-electric  plant.  In  Babson's  applica- 
tion there  appears  a  statement  that  the  proposed  cost  of 
the  project  will  total  $55,000,  and  that  "the  plant  will  be 
operated  intermittently."  His  application  was  disallowed 
December  27,  1918;  the  department  making  and  entering 
the  following  findings  and  orders : 

"The  above-entitled  proceedings  came  on  for  hearing  on 
the  20th  of  August,  1918,  and  was  continued  to  later  dates, 
at  which  hearings  the  parties  were  represented  by  counsel, 
and  the  testimony  of  witnesses  was  taken  and  briefs  of 
counsel  filed.  Upon  due  consideration  of  the  records  in 
these  proceedings,  the  testimony  of  witnesses  therein,  and 
the  briefs  of  counsel  submitted,  this  board  is  of  the  opin- 
ion that  the  application  of  Henry  B.  Babson,  No.  1511 
(application  of  May  7,  1918),  should  not  at  this  time  be 
granted,  and  the  application  of  George  W.  Steinmeyer 
and  the  permit  issued  to  him  be  accordingly  rescinded 
and  forfeited  unless  the  said  George  W.  Steinmeyer  shall 
neglect  and  fail  to  comply  with  the  order  herein  as  fol- 
lows: That  he  proceed  immediately,  and  within  30  days 
from  this  date,  to  the  prosecution  and  construction  of 
the  work  provided  for  under  the  permit  granted  to  him 
by  this  board  and  shall  prosecute  the  same  to  comple- 
tion as  provided  by  law.  The  application  of  the  said 
Henry  B.  Babson,  No.  1511,  is  therefore  at  this  time 
denied.  Dated  Dec. -27,  1918.  (Signed)  State  Board 
of  Irrigation,  Highways  and  Drainage.  Keith  Neville, 
Governor.  Willis  E.  Reed,  Attorney  Gen.,  by  Charles  S. 
Eoe,  Deputy  Atty.  Gen.  G.  L.  Shumway,  Comm.  P.  L.  & 
Bldgs.^^ 

An  appeal  was  taken  from  that  order  to  this  couft,  and 
on  March  20, 1919,  we  dismissed  the  appeal  and  remanded 
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the  cause  on  the  ground  that  the  order  appealed  from  was 
not  a  final  order.  It  appears  that  on  June  1,  1918,  under 
the  same  application,  No.  1511,  Babson  filed  an  additional 
application  with  the  department,  praying  therein  that  de- 
fendant's application  be  canceled.  After  several  adjourn- 
ments a  final  hearing  was  had  on  October  21,  1919,  plain- 
tifif's  application  was  dismissed,  and  his  motion  to  dismiss 
and  cancel  defendant's  application  was  overruled.  The  de- 
partment held  that  the  application  of  defendant  "and  the 
granting  thereof  are  in  full  force  and  effect."  From  "the  or- 
der, ruling  and  judgment"  so  made  and  entered  by  the  de- 
partment, plaintiff  prosecuted  the  present  appeal. 

Some  time  in  April,  1917,  shortly  after  the  United 
States  entered  the  world  war,  defendant  Steinmeyer  made 
application  to  the  department  for  an  extension  of  time  in 
which  to  commence  work  and  apply  the  water  to  beneficial 
use,  on  the  ground  that  the  nation  was  in  need  of  all  re- 
sources, both  labor  -and  material,  to  prosecute  the  war  to 
a  successful  conclusion.  The  record  shows,  too,  that 
Steinmeyer  was  about  to  enlist,  and  subsequently  did  en  ist, 
in  an  officer's  training  camp,  where  he  was  stationed  five 
months.  The  department  thereupon  granted  his  request, 
and,  on  April  28,  1917,  "found,  determined  and  ordered 
that  the  time  in  which  to  commence  work  under  said  ap- 
plication 1262  be  extended  to  a  date  three  months  after  our 
nation  is  at  peace  with  our  enemies,  said  extension  of  time 
not  to  extend  over  two-year  period."  It  appears  that  the 
extension  was  granted  because  of  the  nation's  urgent  and 
imperative  need  of  all  available  man  power  and  construc- 
tion material,  and  also  because  of  defendant  Steinmeyer's 
enlistment  in  the  army. 

Plain tiflf  Babson  argues  that  the  department  erred :  "  ( 1 ) 
In  entering  the  order  of  April  28, 1917,  assuming  to  extend 
the  time  within  which  Steinmeyer  should  commence  work. 
•  *  *  (2)  In  entering  the  order  of  December  27,  1918, 
granting  Steinmeyer  30  days  additional  within  which  to 
commence  work,  and  in  refusing  to  cancel  his  application 
and  allow  Babson's  (application).    *    ♦    *    (3)    In  enter- 
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ing  the  final  order  of  October  21, 1919,  overruling  Babson's 
application  to  cancel  the  application  of  Steinmeyer,  and 
in  denying  Babson's  application  to  appropriate  the  water 
in  controversy." 

In  view  of  the  facts  and  the  law  applicable  thereto,  the 
order  of  the  board  must  be  sustained.  On  July  26,  1915, 
that  being  the  date  when  defendant  Steinmeyer's  applica- 
tion was  gnanted  and  his  application  was  approved,  the  or- 
der of  the  department  provided,  inter  alia :  '*2d.  The  work 
of  excavation  or  construction  shall  begin  on  or  before 
January  25th,  1916.  3d.  The  time  of  completing  the  work 
of  construction  shall  extend  to  Oct.  1st,  1917."  Under 
section  3413,  Rev.  St.  1913,  and  within  six  months  after 
the  approval  of  his  application,  and  pursuant  to  the  order 
of  the  department,  defendant  Steinmeyer  filed  a  map  and 
a  report  with  the  department  showing  that  he  surveyed 
and  made  soundings  and  excavations  to  find  depth  of  bed 
rock  and  the  like  as  a  necessary  part  of  the  prosecution  of 
the  work  in  the  erection  of  the  plant.  In  passing,  it  may 
be  noted  that  the  department  of  public  works  is  successor 
to  the  board  of  irrigation,  highways  and  drainage,  as  pro- 
vided in  Laws  1919,  ch.  190. 

The  court  will,  of  course,  take  judicial  notice  of  the  world 
war  and  the  conditions  that  grew  out  of  that  calamitous 
event.  No  person  was  immune  from  those  conditions. 
From  the  record  before  us  it  plainly  appears  that  defend- 
ant's prosecution  of  the  work  was  interrupted,  not  only  by 
his  enlistment  in  the  officer's  training  camp,  but  as  well  by 
the  untoward  war  conditions  that  prevailed  throughout 
the  nation,  and  that  for  two  years  or  more  caused  an  almost 
entire  cessation  of  constructive  work  of  any  sort,  except 
such  work  as  pertained  to  preparation  for  and  prosecution 
of  the  war.  The  war  i>eriod  demanded  the  conservation  of 
practically  all  material  and  man  power  for  war  purposes, 
and  this  demand  was  enforced  by  the  federal  government 
everywhere.  The  interruption  of  the  work  seems  clearly 
to  come  within  the  meaning  of  the  expression  "unavoid- 
able cause,"  as  it  is  used  in  the  act. 
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Plaintiff  not  only  complains  that  defendant  has  not 
performed  the  amount  of  work  required  by  the  statute, 
but  he  contends  that  he  is  without  sufficient  capital  to 
finance  the  enterprise.  We  do  not  think  the  record  sustains 
his  contention.  It  is  shown  that  after  the  order  of  De- 
cember 27, 1918,  that  gave  to  defendant  a  30day  extension, 
beginning  January,  1919,  and  up  to  and  including  October 
of  the  same  year,  approximately  $40,000  had  been  expended 
on  the  project.  In  addition  to  the  money  so  expended, 
it  appears  that  proyision  has  been  made  for  funds  that  are 
ample  to  finance  the  work  to  completion.  Aside  from  in- 
terruptions that  are  unavoidably  caused  and  that  arise 
from  natural  causes,  the  department  is  given  certain  dis- 
cretion with  respect  to  the  exercise  of  its  supervisory 
I)owers.  Kersenbrock  v.  Boyes,  95  Neb.  407.  It  may  be 
observed  that  even  now  and  the  war  ended  two  years,  the 
times  are  not  yet  normal.  This  is  seen  in  the  cessation 
of  public  and  private  construction  enterprises  everywhere 
and  in  the  housing  conditions  that  prevail  throughout  the 
country.    Of  all  this  the  court  takes  judicial  notice. 

The  department  did  not  err.     Its   order   is    therefore 

Affi&mbd. 
Flansbubg^  J.,  dissents. 


Mbeohants-Mbchanics  First  National  Bank,  APPBiiLBE, 
V.  Gavbrs  Elbvatob  Company,  appbllant. 

Filed  December  4,  1920.     No.  21141. 

1.  Estopp^.  "Where  one  by  his  words  or  conduct  wllfuHy  causes 
another  to  believe  in  the  existence  of  a  certain  state  of  things,  and 
induces  him  to  act  on  that  belief  so  as  to  alter  his  own  previous 
position,  the  former  is  concluded  from  averring  against  the  latter 
a  difTerent  state  of  things  as  existing  at  the  same  time."  Grant 
V,  CropBey,  8  Neb.  206. 

2.  Payment:  Recovery.  But  where  money  is  paid  to  another  under 
the  Influence  of  mistake,  that  is,  upon  the  supposition  that  a 
106  Neb.— 21 
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specific  fact  is  true,  which  would  entitle  the  other  to  the  money* 
but  which  fact  is  untrue,  and  the  money  would  not  have  been  paid 
if  it  had  been  known  to  the  payor  that  the  fact  was  untrue,  an 
action  will  lie  to  recover  it  back. 

3.   Evidence  examined,  and  held  sufficient  to  sustain  the  judgment. 

Appeal  from  the  district  court  for  Douglas  county: 
Chaeles  Leslie^  Judge.  Affirfned. 

Smith,  8chall  &  Howell,  for  appellant. 

McOilton  &  Smith  and  Oaines  &  Van  Orsdel,  contra. 

Aldrich,  J. 

This  is  an  action  at  law  wherein  the  Merchants- 
Mechanics  First  National  Bank  of  Baltimore,  Maryland, 
sues  the  Cavers  Elevator  Company  to  recover  f3,283.51, 
with  interest,  alleged  to  have  been  paid  out  in  error  on  a 
draft  by  the  plaintiff  and  received  by  the  Cavers  Elevator 
Company,  the  defendant  below  and  drawer  of  the  draft. 
Both  parties  moved  for  a  directed  verdict,  and  the  court 
rendered  judgment  for  f3,283.51,  with  interest,  in  favor  of 
plaintiff.    Defendant  appeals. 

The  defendant  is  a  corporation  doing  a  general  business 
in  buying  and  selling  grain,  organized  under  the  laws  of 
Nebraska,  with  its  principal  place  of  business  at  Omaha. 
The  plaintiff  is  a  Maryland  corporation,  with  its  principal 
place  of  business  at  Baltimore,  doing  a  general  banking 
business  under  and  by  virtue  of  national  banking  laws  of 
the  United  States.  In  January,  1917,  defendant  elevator 
company  sold  to  Fahey  &  Company  of  Baltimore,  185,000 
bushels  of  wheat.  The  sale  consisted  of  several  separate 
contracts,  each  contract  calling  for  a  certain  amount  of 
wheat.  A  portion  of  the  wheat  was  shipped,  and  on  April 
16,  1917,  all  but  20,000  bushels  of  the  wheat  had  been 
shipped  and  paid  for.  On  that  date  the  Cavers  Elevator 
Company  drew  a  draft  on  Fahey  &  Company,  payable 
to  the  Merchants  National  Bank  of  Omaha,  for  |3,283.  51, 
which  was  indorsed  and  sent  to  the  plaintiff  bank  for  col- 
lection.    On  or  about  '  April   21,    1917,    the    Merchants 
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National  Bank  of  Omaha,  after  receiving  notice  of  dishonor 
and  protest,  telegraphed  the  plaintiff  bank  for  further  in- 
formation as  to  the  draft,  and  rerei\ed  a  telegram  that 
it  had  been  paid.  Plaintiff  contends  that  the  latter  tele- 
gram was  sent  by  mistake,  the  draft  never  having  been 
paid.  The  draft  was  drawn  by  Cavers  Elevator  Company 
for  the  amount  claimed  to  be  due  from  Fahey  &  Company 
as  interest  and  carrying  charges  on  all  the  shipments  of 
wheat.  • 

The  defendant  contends  that  plaintiff  is  estopped  to  dis- 
pute the  statement  made  that  the  draft  was  paid,  or,  in 
other  words,  that  the  plaintiff  is  estopped  from  asserting 
the  truth. 

The  rule  has  long  been  firmly  established  that  "Where 
one  by  his  words  or  conduct  wilfully  causes  another  to 
believe  in  the  existence  of  a  certain  state  of  things,  and 
induces  him  to  act  on  that  belief  so  as  to  alter  his  own 
previous  position,  the  former  is  concluded  from  averring 
against  the  latter  a  different  state  of  things  as  existing  at 
the  same  time."  Grant  v.  Cropsey,  8  Neb.  205 ;  Newman  i\ 
Mtieller^  16  Neb.  523;  Cain  v.  Boiler,  41  Neb.  721;  Brown 
V.  Eno,  48  Neb.  538;  Larson  v.  Anderson,  74  Neb.  361. 

We  understand  it  to  be  the  rule  of  law  that  before  a 
l>erson  can  sustain  the  plea  of  estoppel  against  another 
he  must  have  relied  upon  and  been  injured  by  the  facts 
as  pleaded.    Dent  v.  Smith,  76  Kan.  381. 

The  record  conclusively  shows  that  defendant  was  in  no 
way  prejudiced  by  representations  made,  and  there  is  not 
sufficient  evidence  to  prohibit  or  estop  plaintiff  from 
showing  the  whole  truth  and  a  correct  statement  of  the 
facts  upon  which  issues  herein  are  based. 

Plaintiff's  contention  is  that  the  money  in  (|uestion  was 
paid  out  by  mistake  and  for  that  reason  it  should  be  allowed 
to  recover  it  back.  In  the  case  of  Uni^r^l  Hiqtes  v.  Barlo, 
132  U.  S.  271  {Kelly  v.  Holari,  <)  M.  .S:  W.  (Eng.)  54,  58), 
we  find  the  following  rule  on  this  proposition :  ^^Where 
money  is  paid  to  another  under  the  influence  of  a  mistake, 
that  is,  upon  the  supposition  that  a  specific  fact  is  true, 


324  NEBRASKA  REPORTS.  [VOL.  105 

Schemmer  v.  State. 

which  would  entitle  the  other  to  the  money,  but  which 
fact  ife  untrue,  and  the  money  would  not  have  been  paid  if 
it  had  been  known  to  the  payor  that  the  fact  was  untrue, 
an  action  will  lie  to  recover  it  back.'^  This  is  a  correct  rule 
and  has  the  approval  of  this  court. 

Before  the  defendant  can  successfully  invoke  plaintiff's 
acts  as  an  estoppel,  it  must  show  that  it  relied  upon  and 
was  prejudiced  by  the  acts  of  which  it  complains.  Whether 
or  not  defendant  was  prejudiced  or  its  previous  position 
changed  was  a  question  of  fact  to  be  decided  by  the  jury. 
Both  plaintiff  and  defendant  moved  for  a  directed  verdict 
and  thereby  submitted  the  finding  of  fact  to  the  trial  court, 
which  found  in  plaintiff's  favor.  Such  a  finding  has  prac- 
tically the  same  effect  and  is  treated  the  same  as  a  verdict 
of  a  jury.  Under  the  rule  in  this  state  a  verdict  of  the 
jury  will  not  be  disturbed  unless  clearly  wrong. 

The  record  shows  that  there  is  competent  and  suflftcient 
evidence  upon  which  to  base  the  finding  of  fact  made. 
Fahey  &  Company  paid  defendant  for  all  wheat  shipped, 
including  the  last  shipment,  and  denies  any  liability  for 
interest  and  carrying  charges.  The  amount  due  as  interest 
and  carrying  charges  from  Fahey  &  Company,  if  anything 
is  due  at  all,  is  unliquidated.  In  view  of  all  the  facts,  we 
think  the  finding  of  the  trial  court  was  right. 

The  judgment  is 

Affirmed. 


J.    H.    SCHEMMEE  V.    STATE  OF    NBBEABKA, 
Filed  Decehbeb  4,  1920.    No.  21466. 

1.  Intoxicating  Liquors:  Pbosecxition:  Evidence.  In  a  prosecution 
for  having  in  possession  an  alcoholic  preparation,  or  remedy  con- 
taining drugs  or  medicines,  such  as  are  described  in  section  27, 
ch.  187,  Laws  1917,  and  unfit  for  use  as  a  beverage,  it  is  essential 
to  a  conviction  that  the  compound,  preparation  or  remedy  be 
"manufactured,  bought,  sold  or  dealt  in  for  use  as  a  beverage  or 
intoxicant." 
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2.  :  Brvebaoe:  Question  of  Fact.  Whether  an  alcoholic  com- 
pound, preparation,  etc.,  such  as  those  described  in  section  27, 
ch.  187,  Laws  1917,  is  unfit  for  use  as  a  beverage,  is  a  question  of 
fact  to  be  determined  from  the  evidence  in  each  case. 

3  .  If  i^jjy  Qf  ^iig  preparations,  compounds,  etc.,  de- 
scribed in  said  section  27,  ch.  187,  Laws  1917  (in  which  class 
Jamaica  ginger  is  included),  are  found  by  the  jury  to  be  fit  for 
use  as  a  beverage,  they  are  within  the  general  provisions  of  the 
prohibition  act. 

Ebrob  to  the  district  court  for  Knox  county :  Anson  A. 
Welch,  Judge.  Reversed. 

F.  L.  Bollen  and  A.  J.  Wilcox,  for  plaintiff  in  error. 

Clarence  A.  Davis,  Attorney  General,  and  P.  H,  Peter- 
son,  contra. 

Aldrich,  J. 

This  is  a  prosecution  for  a  violation  of  the  liquor  laws. 
It  was  charged  that  the  plaintiff  in  error  did  "unlawfully, 
wilfully,  and  maliciously  have  in  his  possession,  and  keep 
for  illegal  purposes,  one  pint  of  intoxicating  liquor,  to  wit, 
about  one  pint  of  Jamaica  ginger,  in  his  place  of  business 
and  on  his  person,'^  etc.  The  evidence  showed  that  he  is 
a  druggist,  and  on  the  date  charged  he  was  found  lying  on 
the  floor  in  the  rear  part  of  his  drug  store  apparently  in 
a  stupor ;  that  when  he  was  revived  .partially  he  said  that 
in  moving  some  tubs  of  ice  cream  he  had  slipped  and  fallen, 
had  broken  a  rib,  and  had  taken  at  intervals  two  small 
doses  of  Jamaica  ginger  and  a  dose  of  morphine  in  order  to 
relieve  the  severe  pain.  There  was  found  on  his  person 
a  16-ounce  bottle  of  Jamaica  ginger  partially  filled.  His 
rib  was  not  broken,  but  the  physician  testified  he  found 
a  tender  spot  on  his  side. 

The  evidence  shows  that  Jamaica  ginger  is  manu- 
factured by  percolating  alcohol  through  ginger  root  in  a 
powdered  from,  and  that  it  usually  contains  in  its  com- 
mercial form  at  least  80  per  cent,  of  alcohol.  It  is  a 
standard  medical  preparation  and  is  used  in  materia 
medica  in  diseases  or  disturbance  of  the  bowels.    The  un- 
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disputed  testimony  sustains  the  recital  of  facts  in  the 
first  paragraph  of  instruction  No.  1,  requosttd  by  defend- 
anty  and  refused  by  the  court,  wiiich  is  as  follows: 

"The  evidence  in  this  case  shows  that  the  liquor  claimed 
to  have  been  found  and  in  the  possession  of  the  defend- 
ant on  his  person  is  a  preparation  or  remedy  containing 
drugs  which  do  not  contain  more  alcohol  than  is  necessary 
for  the  legitimate  purpose  of  extraction,  solution,  or  pres- 
ervation, and  which  contains  drugs  which  in  compatible 
combination  is  in  sufficient  quantities  to  so  medicate  such 
preparation  or  remedy  as  to  make  such  liquor  a  mi^dical 
preparation  and  render  same  unfit  for  use  as  a  beverage, 
and  the  same  is  unfit  for  a  beyerage. 

"And  the  burden  of  proof  is  on  the  state  to  prove  be- 
yond a  reasonable  doubt  that  the  defendant  did  manu- 
facture, sell,  buy  or  deal  in  same  for  use  of  the  same  as  a 
beverage  at  the  time  and  ph\ce  stated  in  the  complaint; 
and  unless  you  so  find  you  will  find  the  defendant  not 
guilty." 

The  court,  however,  adopted  and  gave  to  the  jury  in 
his  charge  the  first  paragraph  of  this  instruction,  and,  in- 
stead of  the  second  paragraph,  substituted  the  following: 
"And  the  burden  of  proof  is  on  the  state  to  prove  beyond 
a  reasonable  doubt  that  the  defendant  had  such  liquor  in 
his  possession  on  his  person  at  the  time  and  place  stated  in 
the  complaint;  that  the  same  was  an  intoxicating  liquor; 
and  that  the  defendant,  at  said  times  and  place,  had  such 
liquor  in  his  possession  for  use  as  a  beverage;  and  unless 
you  so  find  you  will  find  the  defendant  not  guilty." 

Section  27,  ch.  187,  Laws  1917,  after  describing  the 
alcoholic  compounds,  preparations  and  remedies  which 
are  not  within  tlie  act,  contains  the  following  provision: 
"Provided  that  such  compounds,  preparations,  remedies, 
perfumes,  essences,  extracts,  and  syrups,  are  not  manu- 
factured, bought,  sold  or  dealt  in  for  use  as  a  beverage 
or  intoxicant,  and  provided  further  that  such  compounds, 
preparations,  remedies,  perfumes,  essences,  extracts,  and 
syrups,  are  unfit  for  use  as  beverages/' 


r 
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Under  the  first  proviso,  in  order  to  bring  such  prepa- 
rations within  the  act,  it  must  be  proved  that  "^uch 
compounds,  preparations,  remedies,  perfumes,  essences,  ex- 
tracts, and  syrups,  are  not  manufactured,  bought,  sold  or 
dealt  in  for  use  as  a  beverage  of  intoxicant."  There  is  no 
proof  in  this  case  that  this  article  is  manufactured,  bought, 
sold  or  dealt  in  for  use  as  a  beverage  or  intoxicant,  or  that 
the  defendant  had  kept  or  sold  the  article  for  that  purpose. 
The  testimony  of  expert  witnesses  is  that  Jamaica  ginger 
is  harsh  and  irritating  to  the  stomach,  unpleasant  to  take, 
and  unfit  for  use  as  a  beverage,  although  occasionally  in- 
dividuals with  abnormal  appetites  use  it  for  that  purpose. 

The  intention  of  the  legislature  was  evidently  not  to 
prohibit  the  use  of  all  alcoholic  compounds,  remedies^ 
essences,  culinary,  mechanical  or  toilet  preparations,  but 
to  include  within  the  prohibition  of  the  act  all  such  arti- 
cles manufactured,  bought,  sold  or  dealt  in  for  use  as  a 
beverage  or  intoxicant.  It  is  a  difficult  matter  to  draw  the 
line,  because  the  question  is  one  of  degree,  and  the  circum- 
stances of  each  case  must  determine  the  intent.  The 
legislature  did  not  mean  to  punish  those  who  in  good  faith 
manufacture,  sell,  deal  in,  or  keep  the  articles  enumerated 
in  section  27  for  their  proper  purpose,  if  they  "are  unfit 
for  use  as  beverages." 

The  charge  was  not  intoxication,  but  possession  of  a 
liquor  described  in  section  27  of  the  act.  It  was  in- 
cumbent upon  the  state  to  prove  that  the  article  was  manu- 
factured, bought,  sold  or  dealt  in  for  use  as  a  beverage  or 
intoxicant,  and  the  jury  should  have  been  so  instructed. 
The  instruction  tendered  by  defendant  was  not  entirely 
correct,  in  that  it  did  not  follow  the  language  of  the 
statute,  but  one  should  have  been  given  covering  the  point. 
Instruction  No.  4  given  by  the  court  was  prejudicially 
erroneous. 

Revb^rsed. 
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Oscar  S.  MoIntosh  v.  .  State  op  Nebraska. 

Filed  Decembeb  4,  1920.     No.  21287. 

1.  Information:  Sufficiency:  Cattle  Stealing.  An  Information 
based  upon  a  violation  of  section  8632,  Rev.  St.  1913  (making  cattle 
stealing  a  distinct  offense) »  which  avers  that  the  accused,  at  a 
time  and  place  named,  did  "unlawfully  and  feloniously  steal,  take 
and  carry  away  one  red  steer  with  white  face,  branded  T  X  on  left 
side,  the  personal  property  of  Vernon  L,  Hanson,  of  the  value  of 
sixty  dollars,"  sufELciently  charges  the  crime. 

2.  Oriminal  Law:  Instbuotion.  An  instruction  which  does  not  pur- 
port to  set  out  all  the  essential  elements  constituting  the  ofTense 
will  not  be  held  to  be  prejudicially  erroneous,  when  by  another 
instruction  the  whole  case  is  covered  and  the  essential  elements 
necessary  to  be  established  are  set  out,  when  there  is  no  incon- 
sistency in  the  two  instructions. 

3.   : :  Labcent.    An  instruction  which  defines  larceny  as 

the  unlawful  and  felonious  stealing,  taking  and  carrying  away  of 
the  personal  property  of  another,  of  some  value,  with  the  felonious 
intent  on  the  part  of  the  taker  to  permanently  deprive  the  owner 
of  his  property,  embraces  all  the  essential  elements  of  the  crime. 
In  such  case  it  is  not  necessary  to  add,  "and  with  the  intent  to 
convert  the  stolen  property  to  the  taker's  own  use,"  or  words  of 
similar  import.  In  so  far  as  Ladeaux  v.  StatCy  74  Neb.  19,  and 
Cheney  v.  State,  101  Neb.  461,  announce  a  different  rule,  they  are 
disapproved. 

4.  : :  Reasonable  Doubt.  The  instruction  defining  "rea- 
sonable doubt,"  set  out  in  the  opinion,  and,  under  the  circum- 
stances, held  correct. 

6.  Iiarceny:  Asfobtation.  Any  removal  of  the  property,  after  the 
same  is  under  the  complete  control  of  the  taker,  from  the  spot 
where  found,  with  the  requisite  intent  of  the  taker  to  steal,  is  a 
sufficient  asportation  to  satisfy  the  law. 

6.   :. .    When  one,  with  a  felonious  intent  to  steal  a  steer 

and  sell  the  meat,  to  aid  himself  in  such  purpose,  shoots  and  kills 
such  animal  and  afterwards,  in  furtherance  of  such  intent,  drags 
the  carcass  from  the  spot  where  killed,  and  for  fear  of  detection 
flees,  he  may  be  convicted  of  larceny  of  the  steer. 

7.  Oriminal  Law:  Evidence:  Confession.  Evidence  examined,  and 
held  that  the  admissions  of  the  accused  that  he  committed  the 
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crime  were  voluntary,  and  the  evidence  in  that  behalf  properly  re- 
ceived. 

•  Error  to  the  district  court  for   Sioux    county :  Wil- 
liam H.  Wbstovbr^  Judge.    Afflrmed. 

Earl  McDowell,  for  plaintiff  in  error. 

*  * 

Clarence  A.  Davis,  Attorney  General,  and  0.  L.  Dort, 
contra. 

Day,  J. 

Oscar  S.  Mcintosh  was  convicted  in  the  district  court 
for  Sioux  county  on  a  charge  of  stealing  a  steer,  and  sen- 
tenced to  the  penitentiary  for  an  indeterminate  period  of 
from  one  to  ten  years.  As  plaintiff  in  error  he  has  brought 
the  case  here  for  review. 

It  is  first  argued  that  the  information  does  not  charge 
an  offense  against  the  laws  of  this  state,  for  the  reason 
that  there  is  no  charge  that  the  steer  was  taken  without 
the  owner's  consent;  that  it  was  taken  with  the  intent  to 
deprive  the  owner  of  its  future  use ;  that  it  was  taken  with 
the  intent  to  convert  it  to  the  taker's  use.  The  infor- 
mation is  in  the  usual  form,  and,  omitting  the  more  formal 
parts,  avers  that  the  accused,  at  a  time  and  place  named,  did 
"unlawfully  and  feloniously  steal,  take  and  carry  away 
one  red  steer  with  white  face,  branded  T  X  on  left  side, 
the  personal  property  of  Vernon  L.  Hanson,  of  the  value 
of  sixty  dollars,  contrary  to  the  form  of  the  statute,"  etc. 
The  offense  thus  charged  is  based  upon  a  violation  of  sec- 
tion 8632,  Rev.  St.  1913,  which,  so  far  as  pertinent,  pro- 
vides :  "Whoever  steals  any  cow,  steer,  bull,  heifer  or  calf, 
of  any  value  *  *  »  shall  be  imprisoned  in  the  peni- 
tentiary not  more  than  ten  years  nor  less  than  one  year." 
It  will  be  noted  that  the  information  follows  substantially 
the  language  of  the  statute.  It  has  frequently  been  held 
that,  when  the  statute  states  the  elements  of  a  crime,  it 
is  generally  sufficient  in  g.n  information  or  indictment  to 
describe  such  crime  in  the  language  of  the  statute.  Ooff 
V.  State,  89  Neb.  287,  and  cases  cited. 
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The  objections  made  to  the  information  in  the  case  be- 
fore us  have  been  met  by  the  former  decisions  of  this  court, 
and  other  courts,  a  few  of  which  are  cited.  In  Chezem  v: 
State,  56  Neb.  496,  the  information  was  a  charge  of  larceny 
from  the  person,  in  violation  of  a  statute  (Rev.  St.  1913, 
sec.  8627)  which  provided:  "Whoever  steals  property  of 
any  value  by  taking  the  same  from  the  person  of  another 
without  putting  said  person  in  fear,  by  threats  or  the  use 
of  force  and  violence,"  etc.  The  information  averred  that 
the  accused  from  the  person  of  the  prosecuting  witness 
did  "unlawfully  and  feloniously  steal,  take  and  carry 
away"  certain  described  property.  It  was  held  that  the 
information  sufficiently  charged  that  the  taking  was 
against  the  will  of  the  owner. 

In  Martin  v.  State,  67  Neb.  36,  the  information  charged 
that  the  defendant  "unlawfully  and  feloniously,  *  *  • 
from  the  person  and  against  the  will  of  the  said  B.  F. 
Strawn,  did  steal,  take  and  carry  away,  •  •  *  the 
said  personal  property,"  etc.  In  commenting  on  the  suf- 
ficiency* of  the  information,  the  court  said:  "While  not 
charging  in  direct  terms  that  the  property  was  taken  with 
intent  on  the  part  of  the  defendant  to  convert  it  per- 
manently to  his  own  use,  this  element  of  the  crime  charged 
is  manifestly  included  in  the  statement  that  he  feloniously 
took  and  carried  away  the  property  with  intent  to  steal. 
The  charge  that  the  property  was  stolen  embodies  the 
idea  that  it  was  taken  without  the  consent  of  the  owner, 
and  with  the  intent  of  the  taker  to  wrongfully  convert  it 
to  his  own  use."  In  the  case  last  above  cited  it  was  appar- 
ently taken  for  granted  that  an  element  of  the  crime  was  an 
intention  to  convert  the  property  to  the  taker's  own  use. 
Whether  this  is  a  necessary  element  of  the  crime  of 
larceny  will  be  hereinafter  discussed. 

In  Rema  v.  State,  52  Neb.  375,  the  information  was 
based  upon  the  same  statute  as  in  the  case  now  before  us, 
and  charged  that  the  accused  "unlawfully  and  feloniously 
did  steal,  take  and  drive  away  one  cow."  It  was  held 
that  the  information  sufficiently  charged  that  the  taking 
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was  with  the  felonious  intent  to  permanently  deprive  the 
owner  of  his  property. 

As  bearing  on  the  sufficiency  of  the  information,  see 
Broicn  v.  State,  88  Neb.  411;  State  r.  Perry,  94  Ark.  215; 
State  V.  Jones,  41  La.  Ann."  784;  State  v\  Jones,  7  Xev. 
408;  ^Ved(]e  v.  State j  7  Lea  (Tenn.)  687;  State  v.  Griffin, 
79  la.  568;  State  t\  Fitzpatrick,  9  Iloust.  (Del.)  385. 

We  are  convinced  that  the  objections  to  the  sufficiency 
of  the  information  are  not  well  founded. 

It  is  also  urged  that  the  court  erred  in  giving  instruc- 
tion No.  8.  The  criticism  directed  against  this  instruction 
is  that,  in  defining  ^^arceny/'  tlie  court  omitted  the  word 
"felonious;"  that  to  constitute  larceny  there  must  be  a 
"felonious  taking."  It  is  also  urged  that  the  instructions 
as  a  whole  are  faulty,  in  that  they  omit  the  element  that 
the  taking  of  the  property  was  with  the  intention  to  con- 
vert it  to  the  taker's  use.  [)iy  instruction  No.  8  the  court 
told  the  jury :  "That  larceny  has  been  defined  as  an  un- 
lawful taking  and  carrying  or  leading  away  the  personal 
property,  the  property  of  another,  without  the  consent  and 
against  the  will  of  the  owner  and  with  the  intent  to  per- 
manently deprive  the  owner  of  such  property."  Standing 
alone  this  instruction  may  be  open  to  criticism  for  the 
failure  to  incorporate  the  idea  of  "felonious  taking"  of 
the  property.  It  has  been  held,  however,  that  the  use  of 
the  word  "felonious"  is  not  necessary  in  an  instruction 
defining  larceny,  if  words  of  equivalent  import  or  meaning 
are  employed.  Phil  am  alee  v.  State,  58  Neb.  320.  We  do 
not  deem  it  necessary,  however,  to  pass  upon  the  correct- 
ness of  instruction  No.  8  as  an  abstract  definition  of 
larceny  .J  This  court  has  repeatedly  held  that  the  charge 
to  the  jury  must  be  considered  as  a  whole,  and  when  thus 
considered,  if  the  law  is  correctly  stated  and  the  jury 
could  not  have  been  misled,  that  error  will  not  lie  for 
some  defect  in  some  instruction. 

By  instruction  No.  2  the  court  charged  the  jury  that  the 
material  allegations  of  the  information,  which  the  state 
must  prove,  are :  "  (1)   The  time  and  place  therein  charged ; 
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(2)  that  the  defendant  then  and  there  being  did  then  and 
there  unlawfully  and  feloniously  steal,  take  and  carry 
away  one  red  steer ;  ( 3 )  that  said  red  steer  was  then  and 
there  the  personal  property  of  Vernon  L.  Hanson;  (4) 
that  said  red  steer  was  then  and  there  of  some  value ;  and 
(5)  that  the  unlawful  and  felonious  taking  was  with  the  in- 
tent of  the  defendant  to  permanently  deprive  said  Vernon 
L.  Hanson  of  his  said  property.  If  you  are  convinced  by 
the  evidence  in  this  case,  beyond  a  reasonable  doubt,  of 
the  truth  of  each  one  and  all  of  the  foregoing  material 
allegations  of  the  information,  then  you  should  find  the 
defendant  guilty.  If  you  are  not  so  convinced,  or  if  you 
entertain  a  reasonable  doubt  as  to  the  truth  of  either  one 
or  all  of  said  material  allegations,  then  you  should  give 
the  defendant  the  benefit  of  such  doubt  and  acquit  him.'' 
This  instruction  clearly  required  of  the  jury  that  they 
must  find  beyond  a  reasonable  doubt  that  the  property 
was  taken  with  a  felonious  intent  before  they  could  convict 
the  defendant.  As  a  whole  the  charge  of  the  court  clearly 
met  the  criticism  of  the  omission  of  a  felonious  taking. 

If  there  was  error  in  the  giving  of  instruction  No.  8,  it 
was  without  prejudice.  But  it  is  further  argued  that  the 
instructions  do  not  embody  the  idea  that  the  taking  of 
the  property  must  have  been  with  the  intention  of  con- 
verting it  to  the  taker's  use.  The  question  is  fairly  pre- 
sented whether  the  taking  with  the  intention  of  converting 
the  property  to  the  taker's  use  is  an  essential  element  of 
the  crime  of  larceny.  Upon  this  question  there  is  a  con- 
flict of  authority,  and  our  own  decisions  at  first  blush 
would  appear  not  harmonious.  In  Thompson  v.  People^ 
4  Neb.  524,  simple  larceny  was  defined  as  the  "felonious 
taking  and  carrying  away  of  the  personal  goods  of  another, 
with  intent  to  deprive  the  owner  permanently  of  his 
property  therein."  This  definition  was  approved  in  Mead 
V.  State,  25  Neb.  444. 

Bishop  in  his  valuable  work  on  Criminal  Law  defines 
larceny  to  be:  "The  taking  and  removing,  by  trespass, 
of  personal  property  which  the  trespasser  knows  to  belong 
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either  generally  or  specially  to  another,  with  the  felonious 
intent  to  deprive  him  of  his  ownership  therein ;  and,  per- 
haps should  be  added,  for  the  sake  of  some  advantage  to 
the  trespasser — ^a  question  on  which  the  decisions  are  not 
harmonious."  2  Bishop,  Criminal  Law  (8th  ed.)  sec. 
758.  Many  definitions  with  varying  expressions  are  cited 
by  the  author. 

In  Ladeaux  v.  State,  74  Neb.  19,  and  in  Cheney  v.  State, 
101  Neb.  461,  there  is  injected  into  the  definition  of 
larceny,  as  a  necessary  element,  that  the  property  must 
be  taken  with  the  "felonious  intent  to  thereby  convert  the 
stolen  property  to  the  defendant's  own  use.''  By  the 
weight  of  authority  it  is  not  a  necessary  element  that 
the  property  be  taken  for  some  advantage  of  the  taker  or 
for  his  use.  In  17  R.  C.  L.  9,  sec.  8,  it  is  said :  "There  is 
some  authority,  especially  among  the  earlier  decisions,  to 
the  effect  that  the  taking  must  have  been  ^lucri  causa/ 
that  is,  for  the  sake  of  gain  or  pecuniary  advantage  to  the 
taker.  »  »  »  This  view,  however,  has  not  been  uni- 
formly approved  by  the  courts,  and  according  to  the  weight 
of  modern  decisions  the  element  of  personal  gain  to  the 
taker  or  to  some  third  person  is  not  essential,  it  being  re- 
garded as  sufllcient  if  there  is  an  intention  permanently 
to  deprive  the  owner  of  his  property.'^     See  cases  cited. 

From  what  has  been  said,  it  follows  that  all  the  essen- 
tial elements  of  the  crime  were  set  forth  in  the  instructions, 
and  that  the  objections  are  not  well  founded.  The  ex- 
pressions in  Ladeaux  v.  State  and  Cheney  v.  State,  supra, 
in  so  far  as  they  embody  as  an  essential  element  of  larceny 
that  the  taking  must  be  with  a  felonious  intent  to  convert 
the  stolen  property  to  the  taker's  own  use,  are  disapproved. 

The  plaintiff  in  error  also  complains,  of  the  giving  of 
instruction  No.  5,  defining  "reasonable  doubt,"  as  follows : 
"You  are  instructed  that  a  reasonable  doubt  within  the 
meaning  of  the  law  is  such  a  doubt  that  if  the  same  were 
interposed  in  the  ordinary  concerns  and  affairs  of  life 
would  cause  an  ordinarily  prudent  man  to  pause  and  hesi- 
tate before  acting  on  the  truth  of  the  matter  charged.    A 
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doubt  to  justify  an  acquittal  must  bo  reasonable,  and  it 
must  arise  from  a  candid  and  impartial  investigation  of 
all  the  evidence  in  the  case,  and  unless  it  is  such  that, 
were  the  same  kind  of  doubt  interposed  in  the  graver 
transactions  of  life  it  would  cause  a  reasonable  and  prud- 
ent man  to  hesitate  and  pause,  it  is  not  sufficient  to  author- 
ize a  verdict  of  not  guilty.  It  must  be  a  doubt  which  arises 
from  tlie  evidence  or  want  of  evidence  in  the  case,  and  if 
it  does  not  so  arise  it  is  not  a  reasonable  doubt  within  the 
meaning  of  the  law.  If,  upon  consideration  of  all  the  evi- 
dence, you  can  say  you  have  an  abiding  conviction  of  the 
truth  of  the  charge,  amounting  to  a  moral  certainty,  then 
you  are  satisfied  beyond  a  reasonable  doubt." 

This  instruction  is  assailed  as  coming  within  the  criti- 
cism of  instructions  in  Brown  v.  State,  88  Neb.  411,  Tlege 
V.  State,  90  Neb.  390,  and  Hodge  v.  State,  101  Neb.  419.  A 
comparison  of  the  instructions  in  the  cases  last  above 
cited  with  instruction  No.  5  will  disclose  that  this  in- 
struction does  not  contain  the  sentences  criticised  in  those 
cases.  The  sentence  in  the  instruction  in  question,  "A 
doubt  to  justify  an  acquittal  must  be  reasonable,"  etc., 
was  criticised  in  Barteh  v.  State,  91  Neb.  575,  in  con- 
nection with  another  sentence  in  the  instruction  in  that 

• 

case,  in  which  the  jury  were  told  that  the  rule  that  re- 
quires proof  of  guilt  beyond  a  reasonable  doubt  "is  not 
intended  to  aid  any  one  who  is  in  fact  guilty  to  escape," 
and  the  giving  of  the  instruction  was  held  prejudicially 
erroneous.  On  the  other  hand,  in  Maafield  v.  State,  54 
Neb.  44,  an  instruction  containing  the  identical  sentence, 
as  in  instruction  No.  5,  "A  doubt  to  justify  an  acquittal 
must  be  reasonable,"  etc.,  was  approved.  The  sentence  in 
instruction  No.  5,  "It  must  be  a  doubt  which  arises  from 
the  evidence  or  want  of  evidence,"  etc.,  is  substantially 
the  same  as  found  in  (Joemann  v.  State,  100  Neb.  772,  which 
was  held  free  from  error. 

We  think  the  instruction  in  the  case  at  bar  fairly  states 
the  meaning  of  the  term  "reasonable  doubt,"  and-  that 
there  was  no  error  in  giving  it. 
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Plaintiff  in  error  also  urges  that  the  evidence  does  not 
support  tlie  verdict.    The  record  shows  that  on  the  day  the 
offense  was  committed,  but  prior  thereto,  the  accused  ar- 
ranged to  sell  a  chunk  of  meat;  that  he  borrowed  a  rifle 
of  one  man,  an  axe  of  another,  and  in  company  with  a 
companion  left  town  in  an  automobile.  On  the  afternoon  of 
the  same  day,  the  complaining  witness  had  occasion  to  go  to 
his  ranch,  and,  observing  some  commotion  among  his  cattlr*, 
drove  over  in  that  direction.  On  his  approach  he  saw  an 
automobile  rapidly  driving  in  his  pasture.  Two  men  were 
in  the  car,  but  he  was  not  near  enough  to  identify  the  oc- 
cupants of  the  car.  On  further  investigation  he  discovered 
that  one  of  his  cattle,  the  steer  in  question,  had  been  killed, 
its  head  severed  from  the  body,  the  carcass  having  been 
dragged  some  distance  from  where  the  animal  was  shot. 
The  carcass  was  still  bleeding  at  the  time  complaining 
witness  saw  it,  indicating  that  the  killing  was  recently 
done.    Accused,  on  being  arrested,  admitted  that  he  com- 
mitted the  act.    In  tlie  confession  he  stated  that  he  shot 
the  steer  while  sitting  in  the  automobile,  that  it  was  drag- 
ged a  distance  from  the  spot  and  the  head  severed  with  the 
axe  by  his  companion.   The  accused,  in  company  with  the 
sheriff,  the  county  attorney,  and  a  brother  of  the  accused, 
drove  over  the  route  taken,  the  accused  driving  the  car.  He 
pointed  out  where  the  animal  was  shot,  and  where  it  was 
dragged,  he  indicated  w^here  the  axe  had  been  thrown  in 
the  pasture  and  got  out  of  the  automobile  and  produced  it. 
On  being  arraigned  in  county  court  on  the  complaint,  he 
pleaded  not  guilty,  but  later  asked  to  be  taken  before  tlie 
county  judge,  and,  on  being  brought  into  court,  told  the 
court  he  was  guilty. 

On  this  state  of  facts  it  is  suggested  that  the  circum- 
stances do  not  show  the  stealing  and  carrvino;  awav  of  the 
steer;  that  there  was  no  possession  by  the  accused  of  the 
steer  as  a  live  animal.  The  testimony  shows  a  clear  and 
unmistakable  intent  on  the  part  of  the  accused  to  steal 
the  steer  and  sell  the  meat.  To  aid  himself  in  carrying 
out  this  purpose,  he  shot  and  killed  the  steer,  took  posses- 
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sion  of  the  carcass,  dragged  it  some  distance  from  the  spot, 
where,  after  severing  the  head  from  the  body,  he  became 
apprehensive  of  detection,  and  fled.  We  think  the  facts 
bring  the  case  within  the  inhibition  of  the  statute.  Of 
course,  if  the  steer  had  been  accidently  or  recklessly 
killed,  and  the  carcass  had  been  found  by  the  defendant 
and  feloniously  stolen,  such  facts  would  not  be  a  stealing 
of  the  steer  within  the  meaning  of  the  statute.  This  dis- 
tinction is  made  in  Hunt  v.  State,  55  Ala.  138.  The  case 
of  Frazier  v,  State,  85  Ala.  17,  is  very  similar  to  the  case 
at  bar.  In  that  case  defendant  was  indicted  for  stealing 
a  hog.  With  the  intention  of  feloniously  stealing  the  hog, 
he  shot  and  killed  it,  and  concealed  the  carcass  with  pine 
tops,  in  order  to  conceal  it  until  he  could  return  and  re- 
move it.  He  then  told  the  owner  that  he  had  found  one 
of  his  hogs  dead  in  the  woods  and  obtained  permission 
from  him  to  remove  the  carcass,  which  he  did.  The  court 
said :  "If  the  defendant  shot  and  killed  the  hog,  with  the 
larceny  of  which  he  is  charged,  in  a  pine  thicket  in  the 
field,  with  felonious  intent,  and  covered  it  with  pine  tops, 
in  order  to  conceal  it  until  he  could  return  and  secretly 
remove  it;  and  if  he  subsequently  removed  it,  in  pursuance 
of  the  previous  felonious  intent,  there  was,  in  the  legal 
acceptance  of  the  terms,  a  taking  and  carrying  away, 
sufficient  to  complete  the  offense,  though  the  removal  may 
have  been  with  the  consent  of  the  owner,  if  such  consent 
was  procured  by  intentional  misrepresentation  and  de- 
ception." The  same  principle  is  recognised  in  People  v. 
Smith,  112  Cal.  333,  and  Kemp  v.  State,  89  Ala.  52. 

One  of  the  elements  of  larceny  is  asportation.  It  is  not 
necessary,  however  that  the  property  stolen  be  retained  in 
the  possession  of  the  thief.  To  remove  it  with  the  requi- 
site felonious  intent  from  one  part  of  the  premises  to 
another,  or  from  the  spot  where  it  is  found,  is  a  sufficient 
asportation.  17  R.  C.  L.  22,  sec.  24,  and  cases  cited.  Ap- 
plying this  rule  to  the  facts  in  the  case  at  bar,  it  is  clear 
there  was  a  sufficient  asportation  to  satisfy  the  law. 
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It  is  further  argued  that  the  admissions  of  guilt  made 
by  the  accused  to  the  sheriflE  and  others  after  his  arrest 
were  improperly  admitted  in  evidence.  In  this  regard  the 
record  shows  that  while  accused  was  being  returned  to  the 
state,  and  before  any  statement  was  made  by  the  accused, 
the  sheriff  told  him  that  any  statement  he  made  might  be 
used  against  him;  that  no  threats  were  made  or  any  in- 
ducement held  out  to  the  accused ;  that  his  statement  was 
voluntarily  made.  On  cross-examination,  however,  the 
sheriff  stated  that  he  told  the  accused  that  Hardman  had 
made  an  affidavit,  and  that  Hardman  was  not  playing 
square  with  him,  and  that  these  statements  were  made  for 
the  purpose  of  getting  him  to  talk.  This  was  a  species  of 
deception  which,  while  hardly  commendable,  does  not,  as 
we  view  it,  make  the  subsequent  act  and  admissions  of  the 
accused  inadmissible.  After  this  conversation  on  the  train, 
the  accused  made  several  admissions,  and  made  the  trip 
over  the  route,  and  gave  the  details  of  the  crime,  as  has 
before  been  stated.  Under  all  of  the  circumstances,  we 
think  the  testimony  was  properly  received. 

From  an  examination  of  the  record,  and  the  questions 
presented,  we  find  no  reversible  error. 

Affirmed. 


Lucy  Carnahan^  appellee^  v.  Mary  Cummings^  appel- 
lant. 

Fu^sD  Degembeb  4,  1920.     No.  21144. 

1.  Adverse  Possession.  Where  a  fence  is  constructed  as  upon  the  boudd- 
ary  between  two  properties  and  openly  intended  as  a  boundary- 
line  fence,  and  where  a  party  claims  ownership  of  the  land  up  to 
the  fence  for  the  full  statutory  period,  and  is  not  Interrupted 
in  his  possession  or  control  during  that  time,  he  will,  by  adverse 
possession,  gain  title  to  such  land  as  may  have  been  improperly 
inclosed  with  his  own. 

105  Neb.— 22 
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2.   :    Reqthsites.  There  must  be  claim  of  title,  either  actual  or 

presumed  from  the  circumstances,  in  order  to  acquire  land  by 
adverse  possession,  and,  where  title  to  land  Is  claimed  on  thfe 
ground,  as  in  this  case,  that  it  is  part  of  a  farm  owned  by  plain- 
tiff, it  being  a  strip,  along  the  boundary  inclosed  by  a  boundary- 
line  fence,  it  must  appear  that  the  plaintiff  and  his  predecessors  in 
interest  either  had  title  to  the  farm  or  that  their  possession  was 
such  as  to  show  a  claim  of  title  to  it  throughout  the  period  of 
adverse  possession,  since  the  nature  of  their  claim  to  the  disputed 
strip  throughout  the  period  would,  under  such  circumstances,  de- 
pend upon  the  general  character  of  the  claim  that  they  were  making 
to  the  farm. 

3.   :    Evidence:    Possession.     In  an  action  to  determine  title 

to  land,  based  upon  alleged  adverse  possession,  it  is  improper  to 
allow  a  witness  to  testify  to  his  conclusion  as  to  who  was  in  pos- 
session of  the  land  during  the  statutory  period,  since  possession 
is  one  of  the  ultimate  facts  for  the  jury  to  determine. 

4.  Husband  and  Wife:  Torts:  Agency.  The  mere  fact  that  the  wife 
"was  present  when  a  tortious  act  is  committed  by  her  husband 
raises  no  presumption  that  the  act  was  committed  by  him  as  her 
agent,  even  though  the  act  has  some  connection  with  or  reference 
to  her  separate  estate,  when  it  is  not  shown  that  she  participated, 
nor  that  she  encouraged  or  instigated  him  to  do  the  act,  and  where 
there  is  no  other  evidence  of  agency. 

Appeal  from  the  district  court  for  Franklin  county : 
ITarry  S.  Dungan^  Judge^  Reversed. 

Bernard  McNenij^  for  appellant. 

Oeonje  J.  Marshall,  contra, 

Flansburg^  J. 

Action  in  ejectment  and  for  damaji^es  to  the  land.  '  The 
strip  of  land  in  dispute  lies  ahmg  the  boundary  between 
the  farm  of  plaintiff  and  that  of  defendant.  Plaintiff 
set»  up  two  causes  of  action:  (1)  To  recover  the  land; 
and  (2)  for  damaj2:es  for  alleged  wrongful  dt^struction  by 
the  defendant  of  trees  upon  the  land.  Defendant  intro- 
duced no  testimony  and  moved  for  a  directed  verdict, 
which  motion  was  overruled.  Plaintifif  recovered  a  judg- 
ment on  both  causes  of  action,  and  defendant  appeals. 
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Defendant  contends  that  the  evidence  is  insufficient  to 
show  title  in  the  plaintiff. 

Plaintiff  owns  the  land  to  the  east,  and  the  defendant 
and  her  husband  the  land  to  the  west,  of  the  strip  in 
controversy.  The  locust  trees  were  planted  upon  the  dis- 
puted strip  in  1882  by  Doctor  Weston,  then  the  owner 
of  what  is  now  the  plaintiff's  farm.  The  planting  of  th(  se 
trees  was  some  evidence  of  a  proprietary  claim  to  so  much 
of  the  land  in  dispute  upon  which  the  trets  were  planted. 
In  1885,  or  1886,  F..  L.  Cross,  then  occupying  what  is  now 
defendant's  farm,  built  a  fence  a  little  to  the  west  of  the 
row  of  trees,  and  on  what  was  accepted  as  the  boundary 
line  between  the  two  farms.  Shortly  afterwards  the  plain- 
tiff and  her  husband  moved  upon  what  is  now  the  plain- 
tiff's farm.  Whether  or  not  the  plaintiff  took  title  to  this 
land  at  the  time  they  first  moved  upon  it  is  not  shown.  In 
fact,  it  nowhere  appears  in  the  record  at  what  date  she 
did  acquire  title  to  the  land  or  first  make  claim  of  title  to 
it;  the  only  evidence  being  that  she  is  now  the  owner. 
Testimony  was  introduced  to  the  effect  that,  some  20  or 
25  years  prior  to  the  commencement  of  this  suit,  though 
that  matter  is  disputed  in  the  record  by  the  testimony  of 
defendant's  husband,  defendant  had  asked  permission  of 
the  plaintiff  to  build  a  stile  over  this  fence.  What  answer 
plaintiff  made,  or  whether  the  stile  was  constructed,  how- 
ever, does  not  appear,  but  the  alleged  incident,  if  found 
by  the  jury  to  be  true,  would  disclose  a  mental  attitude  of 
the  parties  recognizing  some  right  of  the  plaintiff  to  the 
control  of  the  fence,  or  of  the  property  lying  to  her  side 
of  it.  It  appears  that  the  fence  remained  as  originally 
placed  until  in  1914,  when  it  is  shown  that  defendant 
moved  it  by  nailing  the  wires  to  the  row  of  locust  trees. 

Though  the  fence  may  not  have  been  built  upon  the  true 
boundarj",  the  rule  in  this  state  is  well  settled  that,  where 
a  fence  is  constructed  as  upon  the  boundary  and  openly 
intended  as  a  boundary-line  fence,  and  where  a  party 
claims  ownership  of  the  land  up  to  the  fence  for  the  full 
statutory  period,  and  is  not  interrupted  in  his  possession 
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or  control  during  that  time,  he  will,  by  adverse  possession, 
gain  title  to  such  land  as  may  have  been  improperly  in- 
closed with  his  own.  Krumm  v.  Pillard,  104  Neb.  335; 
Zweiner  v.  Vest,  96  Neb.  399;  Andrews  v.  Hastings,  85 
Neb.  548. 

Though  there  is  some  evidence  that  the  fence  was 
originally  constructed  as  a  boundary-line  fence  and  was 
treated  as  such  by  the  parties  until  it  was  moved  in  1914, 
that  proof,  standing  alone,  is  insufficient  to  bring  the  plain- 
tiff within  the  rule  above  stated.  It  appears  that,  after 
the  plaintiff  and  her  husband  moved  upon  the  land,  they 
remained  for  some  years  and  then  were  followed  by  two 
other  occupants.  Whether  the  plaintiff  and  these  oc- 
cupants were  tenants,  or  whether  they  had  continuous  or 
exclusive  possession,  does  not  appear,  nor  does  it  appear 
what  the  nature  of  their  possession  was.  If  the  plaintiff 
and  the  other  occupants  owned  the  land  adjacent  to  the 
strip  in  dispute  during  their  respective  occupancies,  the 
fact  that  the  fence  was  built  and  maintained  as  a  bound- 
ary-line fence  would,  it  is  true,  be  sufQ<:ient  evidence  to 
show  the  possession  and  claim  of  ownership  by  these 
parties  of  all  land  enclosed  by  the  fence  with  the  property 
which  they  owned,  although  no  actual  use  was  made  of 
the  disputed  strip. 

Defendant  claims  that  the  plaintiff  and  the  two  occu- 
pants mentioned  were  allowed,  over  objections,  to  state 
their  conclusions  that  they  had  held  "possession'^  of  all 
the  land  east  of  the  fence,  including  the  strip  in  dispute. 
Such  testimony  was  erroneously  admitted,  for  the  entire 
claim  of  plaintiff  must  rest  upon  adverse  possession  under 
claim  of  title  for  a  period  of  ten  years  prior  to  the  time 
when  the  fence  was  removed,  in  1914,  and  the  question  of 
possession  was  the  ultimate  fact  to  be  determined  by  the 
jury.  The  conclusions  of  these  witnesses  cannot  be  treated 
as  evidence,  nor  be  considered  as  tending  in  any  way  to 
support  the  verdict. 

Moreover,  a  claim  of  title,  either  actual  or  presumed, 
is  necessary  in  order  to  acquire  land  by  adverse  possession. 
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Ryan  v.  City  of  Lincoln^  85  Neb.  539 ;  A  ndrews  v.  Hastings, 
supra.  In  some  cases  the  claim  of  title  will  be  presumed 
when  an  adverse  holding  is  shown  for  the  statutory  period, 
but  in  this  case  the  possession  of  the  strip  was  incidental 
to  and  of  the  same  character  of  possession  as  was  the  pos- 
session of  the  farm,  and  it  is  neither  shown  that  plaintiflf 
had  received  the  deed  to  the  farm  and  held  title  during  the 
period,  nor  are  the  facts  sufficient  to  show  that  the  plaintiff 
and  the  other  occupants  had  such  possession  of  the  farm 
as  to  acquire  title  by  adverse  possession.  The  nature  of 
their  claim  to  the  disputed  strip  of  land,  as  being  a  part 
of  the  farm,  depends  entirely  upon,  and  would  be  pre- 
sumed, under  such  circumstances  as  are  shown  in  this  case, 
to  be  the  same  as  the  claim  of  title  they  are  making  to  the 
farm  itself;  but,  it  is  not  shown  that  they  had  or 
claimed  title  to  the  farm  during  the  period  necessary  for 
adverse  possession,  neither  is  it  shown  that  they  had  or 
claimed  title  to  the  disputed  strip,  as  being  a  part  of  the 
farm  by  reason  of  its  being  inclosed  by  a  boundary-line 
fence. 

It  is  the  contention  of  the  defendant  that  there  is  no  evi- 
dence in  the  record  from  which  a  liability  for  damages,  on 
plaintiff's  second  cause  of  action,  could  attach  to  the  de- 
fendant, in  any  event,  for  the  reason  that  it  appears  that 
defendant's  husband  cut  down  the  trees,  and  that  defend- 
ant herself,  though  present  a  part  of  the  time,  did  not 
participate. 

The  record  is  not  clear  as  to  just  what  title  defendant 
had  to  the  farm  of  which  they  were  in  possession.  Defend- 
ant's husband  testified  that  both  he  and  the  defendant 
owned  it  together.  He  further  testified  that  he  cut  the  trees, 
and  that,  though  his  wife  was  present  at  several  times, 
she  did  not  participate,  encourage  or  direct,  and  that  he 
did  it  solely  upon  his  own  responsibility.  His  testimony 
is  not  contradicted.  Plaintiflf  claims  that  a  presumption 
arises  that  the  husband  acted  as  the  agent  of  the  wife, 
from  the  fact  that  she  owned  an  interest  in  the  farm ;  that 
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the  cutting  of  the  ti*ees  was  intended  as  a  benefit  to  her 
property;  and  that  she  was  present  and  made  no  objection. 

At  common  law,  the  rule  was  just  the  reverse  of  what  is 
contended  for  here.  The  actions  of  the  wife  in  the  presence 
of  her  husband  were  presumed  to  have  been  committed 
under  coercion,  exercised  by  the  husband  upon  the  wife, 
and  the  wife  was  relieved  from  responsibility.  That  com- 
mon-law status  has  been  modified  by  statute  in  this  state. 
Goken  v,  Dalliigge^  72  Neb.  16. 

By  our  statute  (Rev.  St.  1913,  sees.  1560-1562)  a  married 
woman  is  allowed  to  acquire  and  control  a  separate  estate 
and  to  engage  in  a  trade  or  business  on  her  separate  ac- 
count. Though  at  common  law  she  could  not  be  h.ld  liable 
in  tort  for  the  acts  of  her  agent,  since  she  could  not  con- 
tract— and  agency  was  based  upon  contract — nevertheless, 
under  the  statutory  authority  to  contract,  just  referred 
to,  it  is  clear  that  she  could  now  be  held  liable  for  the  torts 
of  her  agent,  when  done  within  the  scope  of  authority  and 
with  respect  to  her  separate  estate,  even  though  tliat  agent 
were  her  husband.  Atlwrton  v.  Barber,  112  Minn.  523; 
McMurtry  r.  Brown,  6  Neb.  368.  See  note  to  Kellar  v. 
James  (  63  W.  Va.  139),  14  L.  R.  A.  n.  s.  1003. 

The  evidence  here  fails  to  bring  the  plaintiff's  case  with- 
in the  rule,  for  neither  is  it  shown  that  the  defendant  had 
su(*h  an  interest  in  the  farm  as  would  constitute  a  separate 
estate  under  the  definition  of  the  statute  (Rev.  St.  1913, 
sec.  1560),  nor  is  it  shown  that  the  defendant's  husband 
acted  as  her  agent  in  cutting  down  the  trees.  The  mere 
fact  that  the  wife  was  present  when  a  tortious  act  was  com- 
mitted by  her  husband  raises  no  presumption  that  the  act 
was  committed  by  him  as  her  agent,  even  though  the  act 
has  some  connection  with  or  reference  to  her  separate 
estate,  when  it  is  not  shown  that  she  participated,  encour- 
aged or  instigated  him  to  do  the  act,  and  when  there  is  no 
other  evidence  of  agency.  M alter  v,  Knihbs^  193  Mass. 
556,  9  L.  R.  A.  n.  s.  322;  liust-Oicen  Lumber  Co.  v.  Holt, 
60  Neb.  80;  Goken  i\  Dallngge,  supra;  Kellar  v.  James, 
63  W.  Va.  139,  14  L.  R.  A.  n.  s.  1003. 
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For  the  reasons  given,  the  judgment  of  the  district 
court  is  reversed  and  the  cause  remanded  for  further  pro- 
ceedings. 

Reveesed. 


August  H.  Brunke  v.  State  of  Nebraska. 

Filed  December  4.  1920.     No.   21637. 

1.  Perjury:  Taxation:  Assessment  List:  False  Oath.  One  who 
swears  falsely  to  a  list  of  property,  which  is  furbished  the  county 
assessor,  and  with  the  fraudulent  purpose  of  evading  taxation,  and 
in  violation  of  the  provisions  of  the  statute  (Rev.  St.  1913,  sec. 
6340),  is  guilty  of  false  swearing  under  the  statute,  though  the 
oath  to  such  property  list  is  administered  by  a  de  facto  precinct 
assessor. 

2.  Criminal  Law:  Evidence  at  Former  Trial:  Absent  Wit.ves-?.  Form- 
er testimony,  taken  at  a  previous  trial  of  the  same  criminal  case,  of 
a  witness  whose  presence  at  the  trial  cannot  be  enforced,  by 
reason  of  his  having  located  permanently  in  another  state  and  be- 
yond the  jurisdiction  of  the  court,  may  be  given  by  the  official 
reporter,  who  testifies  to  his  recollection  that  his  stenographic 
notes  were  accurate  and  correct,  when  made,  even  though  such 
reporter  can  give  no  present  recc^lection  of  the  testimony  without 
referring  to  such  notes. 

3.   :    Indorsement  of  Names  on  Information.  The  court  may, 

in  Its  discretion,  permit  names  of  additional  witnesses  to  be  in- 
dorsed upon  an  information  after  trial  has  begun,  and  where  the 
defendant  is  not  prejudiced  thereby. 

4.  Rulings  on  the  admission  of  evidence  examined  and  held  no  error. 

Error  to  the  district  court  for  Johnson  county :  Lean- 
DKR  M.  Pemberton,  Judge.    Afjfirmed. 

L.   W,   Colby,  for  plaintiff  in  error. 

Clarence  A.  Davis,  Attorney  General,  C.  L.  Dort   and 
Lewis  C.  ^Vestwood,  contra. 

Flansburg,  J. 

Defendant  w  as  convicted  and  adjudged  to  pay  a  fine  on 
a  charge  of  making  a  false  and  fraudulent  list  of  personal 
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property  to  the  assessor,  with  the  purpose  of  evading  tax- 
ation, and  in  violation  of  the  provisions  of  section  6340, 
Rev.  St.  1913,  and  brings  the  case  here  for  review. 

He  is  a  farmer,  and,  there  is  evidence  to  show,  listed  a 
part  only  of  the  corn  and  oats  belonging  to  him  and  which 
were  then  stored  upon  his  farm.  This  list  was  made  out 
in  the  presence  and  with  the  aid  of  the  precinct  assessor, 
and  was  sworn  to  by  the  defendant  before  such  assessor. 
It  appears  that  the  precinct  assessor,  though  he  had 
been  duly  elected  and  was  acting  under  color  of  that  au- 
thority, had  never  taken  nor  subscribed  the  oath  of  office, 
nor  given  bond*  as  required  by  section  6307,  Rev.  St.  1913. 

The  defendant  attacks  the  indictment,  the  sufficiency  of 
the  evidence,  and  the  court's  instructions  to  the  jury, 
raising  in  each  instance  the  objection  that,  though  the 
precinct  assessor  may  have  been  duly  elected,  yet,  never 
having  been  qualified  by  taking  oath  and  giving  bond,  he 
had  no  authority  to  administer  the  oath  to  the  defendant, 
and  that  a  prosecution  for  false  swearing  is  not  maintain- 
able where  the  oath,  made  the  basis  of  the  charge,  has  been 
so  administered. 

The  general  rule  is  that,  in  order  to  establish  the  guilt 
of  the  accused  in  such  cases,  it  must  appear  that  the  oath 
complained  of  was  one  prescribed  by  law,  was  adminis- 
tered by  a  person  having  legal  authority,  and  that  the  per- 
son so  administering  the  oath  was  acting  within  his  juris- 
diction. 

It  cannot  be  said  that  the  precinct  assessor  was  acting 
without  legal  authority.  He  was  an  officer  de  facto,  and 
his  acts  must  be  upheld  as  valid,  in  so  far  as  they  aflfect 
the  interest  of  the  public  and  of  third  persons,  to  the 
same  extent  as  though  he  had  been  an  offlx^er  de  jure.  As 
to  such  official  acts,  his  legal  authority  cannot  be  question- 
ed nor  attacked  collaterally.  Magneau  v.  City  of  Fremont, 
30  Neb.  843;  Ex  parte  Ward,  173  U.  S.  452;  22  R.  O.  L. 
601,  sec.  324 . 

When  the  defendant  listed  his  property,  the  trans- 
action was  in  no  way  affected  by  the  fact  that  the  assessor 
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had  not  taken  an  official  oath,  nor  given  bond.  The  de- 
fendant, by  such  property  listing,  was  following  the 
regular  process  of  the  law  towards  a  determination  of 
a  property  valuation.  So  far  as  the  assessor's  office  or 
the  public  was  concerned,  the  property  schedule,  given 
in  the  regular  course  of  legal  procedure,  was  just  as  ef- 
fective for  the  purpose  of  evading  taxation  as  though 
furnished  and  sworn  to  before  an  officer  de  jure. 

Following  an  early  English  decision,  a  number  of  the 
courts  in  this  country  have  held  that  an  oath  administered 
by  an  officer  de  facto  is  insufficient  as  a  basis  for  a  charge 
of  false  swearing.  30  Cyc.  1416.  But  such  decisions, 
it  seems  to  us,  lose  sight  of  the  fact  that  the  oath  adminis- 
tered by  such  an  officer  is  not  a  mere  nullity,  but  is,  in 
fact,  a  legal  and  binding  oath  and  one  founded  upon  the 
legal  authority  which  appertains  to  de  facto  officers  to 
perform  official  functions. 

The  better  rule  seems  to  be  that  a  person  will  be  held 
guilty  and  liable  to  the  same  punishment  when  swearing 
before  a  de  facto  officer  as  when  the  oath  has  been  ad- 
ministered by  an  officer  de  jure.  Such  is  the  holding  in 
the  following  cases:  State  v.  Williams^  61  Kan.  739; 
State  V.  Thornhill,  99  Kan.  808;  Campbell  v.  People,  55 
Colo.  302;  Izer  v.  State,  77  Md.  110;  Woodson  v.  State, 
24  Tex.  App.  153;  People  v.  Cook,  8  N.  Y.  67;  Greene  v. 
People,  182  111.  278. 

Defendant  predicates  error  upon  rulings  of  the  court 
ill  the  admission  of  certain  testimony.  Evidence  was  in- 
troduces! to  gbow  that  there  was,  at  the  time  in  question, 
considerably  more  grain  in  storage  upon  the  farm  than 
what  defendant  had  described  in  his  property  list.  It 
was  further  shown  that  defendant  made  out  property 
schedules  for  his  two  sons,  who  were  living  with  him  upon 
the  farm,  and  these  schedules  showed  no  corn  nor  oats 
owned  by  them.  Defendant  objects  to  the  introduction 
of  these  schedules  in  evidence,  on  the  ground  that  they 
were  immaterial.  This  was  evidence  in  the  nature  of  a 
declaration    against  interest^  bearing  directly  upon  the 
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question  of  defendant's  ownership  of  the  gnain,  then  in 
.  the  apparent  possession  of  himself  and  his  two  sons,  and 
was  evidence  upon  his  alleged  intent  to  list  only  a  part 
of  what  he  actually  owned.  In  his  own  behalf,  he  testi- 
fied that  his  two  sons  owned  a  portion  of  this  grain,  and 
these  exhibits  were  quite  material  as  tending  to  refute  the 
defendant's  testimony  in  that  respect. 

The  testimony  of  R.  H.  Holmes,  taken  and  reduced  to 
writing  at  a  previous  trial  of  this  rase,  was  also  intro- 
duced. In  order  to  lay  a  foundation  for  the  introduction 
of  this  former  testimony,  the  county  attorney  testified  that 
Holmes  was,  at  the  time  of  this  trial,  residing  in  Colo- 
rado and  beyond  the  jurisdiction  of  the  court,  and,  as 
cbrroborative  evidence  of  that  fact,  introduced  a  letter, 
written  by  this  witness,  dated  a  few  days  prior  to  time 
of  this  trial,  postmarked  Yuma,  Colorado,  and  in  which 
it  was  stated  that  the  witness  could  attend  the  trial  if 
sent  a  check  to  cover  expenses  and  could  arrange  his  af- 
fairs. Such  testimony,  it  seems  to  us,  was  entirely  prop- 
er, as  tending  to  show  the  whereabouts  of  the  witness  and 
that  he  was  beyond  the  court's  jurisdiction. 

The  name  of  the  court  reporter,  G.  W.  Goldsmith,  who 
took  the  former  testimony  of  .Holmes,  had  not  been  in- 
dorsed upon  the  information  when  it  was  filed.  The 
name  of  Holmes,  however,  had  been  so  indorsed,  and  it 
was  therefore  apparent  to  the  defendant  from  that  in- 
dorsement that  the  testimony  of  Holmes  was  intended  to 
be  used,  though  he  was  not  advised  at  that  time  that  the 
former  testimony,  taken  at  the  previous  hearing,  was  to 
be  resorted  to.  After  the  trial  had  commenced,  the  court 
granted  permission  to  indorse  on  the  information  the 
name  of  the  reporter.  Goldsmith.  The  court  acted  within 
reasonable  discretion  and  within  the  provisions  of  the 
statute  (Laws  1915,  ch.  164),  and  the  defendant  was  not 
prejudiced  thereby.  Sheppard  v.  State,  104  Neb.  709; 
Kemplin  v.  State,  90  Neb.  655. 

The  defendant  complains  further  that  the  court  erred 
in  permitting  the  witness  Goldsmith  to  give  the  former 
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testimony  of  Holmes,  just  referred  to,  from  his  steno- 
graphic  notes,  for  the  reason  that,  though  Mr.  Goldsmith 
testified  that  he  remembered  that  the  notes  were  accurate 
when  made,  he  admitted  that  he  had  no  distinct  present 
recollection  of  the  substance  of  tlie  former  testimony,  so 
that  he  could  give  the  testimony  from  his  recollection 
alone,  without  referring  to  the  transcript.  That  objec- 
tion, under  the  ruling  of  this  court  and  under  the  majority 
rule  in  other  jurisdictions,  is  untenable.  Hair  v*  State,  16 
Neb.  601 ;  22  C.  J.  439,  sec.  527. 

The  defendant  makes  the  further  objection  to  the  testi- 
mony of  Mr.  Goldsmith  that  the  presence  of  the  witness 
Holmes  could  have  been  procured  at  the  trial,  as  indi- 
cated by  his  letter.  It  appears,  however,  that  the  county 
attorney  both  wrote  and  telegraphed  the  witness  to  come, 
but  that  the  witness  did  not  comply.  There  was  no  means 
of  compelling  the  witness  to  come ;  no  process  could  issue 
to  him.  The  witness  was  living  in  Colorado,  and  had  taken 
up  his  abode  there,  and,  so  far  as  the  evidence  shows,  for 
an  indefinite  time.  The  defendant  had  been  confronted 
by  this  witness  at  the  former  trial,  and  then  had  full  op- 
portunity to  cross-examine,  and  had  exer<*ised  that  right. 
To  hold  that  at  each  successive  trial  the  accused  must  be 
again  confronted  with  each  witness  would,  in  cases  where 
the  witness  had  gone  beyond  the  jurisdiction  of  the  court, 
as  in  this  case,  frequently  result  in  a  defeat  of  justice. 
Under  the  circumstances  shown,  the  former  testimony  of 
this  witness  was  admissible.  Hair  v.  State,  supra; 
Koenigstein  v.  State,  103  Neb.  580;  16  0.  J.  757,  sec.  1557. 

Affirmed. 
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Frank  A.  Popel  v.  State  op  Nebraska. 

Filed  Degembeb  4,  1920.     No.    21670. 

Criminal  Law:  Abbaionment.     In  a  felony  case,  it  is  reversible  error 
»      to  dispense  with  the  arraignment  of  the  accused,  which  Is  re- 
quired by  the  statute  (Rey.  St.  1913,  sec.  9092),  and  which,  by  the 
plain  pieaning  of  the  statute,  ^e  accused  is  not  allowed  to  waive. 

Error  to  the  district  court  for  Otoe  county:    James 
T.  Begley^  Judge.    Reversed, 

D.  W,  lAvingston  and  W.  F.   Moran,   for   plaintiff    in 
error. 

Clarence  A.  Davis,  Attorney  General,  and  O.  L.  Dort, 
contra. 

Flansburg^  J. 

Defendant  was  convicted  of  the  crime  of  arson,  and 
brings  the  case  here  for  review. 

The  first  error  complained  of  is  that  the  defendant  was 
not  arraigned,  in  accordance  with  the  provisions  of  the 
statute.  The  record  shows  that  he  waived  the  reading  of 
the  information  and  pleaded  not  guilty.  Under  prior 
decisions  of  this  court  {Burroughs  v.  State,  94  Neb.  519; 
Barker  v.  State,  54  Neb.  53;  Browning  v.  State,  54  Neb. 
203;  Wozniak  v.  State,  103  Neb.  749),  it  is  held  that  the 
provisions  of  the  statute  (Rev.  St.  1913,  sec.  9092)  re- 
quiring arraignment  must  be  complied  with;  that  the  ar 
raignment  could  not  be  waived;  and  that  a  failure  to 
follow  the  statute  is  fatal  to  the  proceeding. 

It  is  the  contention  of  the  state's  attorney  that  we 
should  now  overrule  those  decisions  and  tliat  this  case 
should  not  be  reversed,  since  it  appears  tliat  the  accuseil 
had  been  served  with  a  copy  of  the  iiulictinent  seviM-al 
months  before  the  trial  and  had  ample  opportunity  t<» 
inform  himself  as  to  the  charge  made,  and  it  is  urged 
that,  since  the  accused  was  fully  informed  of  the  charge 
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made  against  him,  the  failure  of  the  trial  court  to  read 
to  him  the  indictment  was  a  failure  to  perform  a  mere 
formality,  which  would  have  protected  no  substantial 
right,  and  was,  therefore,  not  reversible  error. 

The  statute  in  question  reads  as  follows:  "The  accused 
shall  be.  arraigned  by  reading  to  him  the  indictment,  un- 
less, in  cases  of  indictments  for  misdemeanors,  the  read- 
ing shall  be  waived  by  the  accused  by  the  nature  of  the 
charge  being  made  known  to  him,  and  he  shall  then  be 
asked  whether  he  is  guilty  or  not  guilty  of  the  oflEense 
charged." 

It  is  manifest,  as  pointed  out  in  our  decisions  above 
referred  to,  that  it  was  the  intention  of  the  legislature, 
as  gathered  by  implication  from  the  wording  of  the 
statute,  that  the  accused  in  felony  cases  should  not  be 
allowed  to  waive  the  reading  of  the  information.  The 
statute  is  not  open  to  construction.  It  is  clearly  the  pro- 
vision of  the  statute  that  in  felony  cases  the  reading  of 
the  indictment  cannot  be  waived.  When  the  legislature 
says  there  shall  be  no  waiver,  can  the  court  annul  that 
mandate  of  the  statute  and  say  that  nevertheless  a 
waiver  may  be  had?  We  think  not.  It  was  within  the 
province  of  the  legislature  to  require  that  the  information 
be  read  to  the  accused  in  open  court,  in  pursuance  of  its 
power  to  prescribe  what  things  are  essential  to  a  fair 
trial.  Where  the  information  is  not  read  to  the  accused 
in  open  court,  it  becomes  a  question  of  fact,  depending 
upon  other  proof,  as  to  whether  or  not  he  has  been  fully 
advised  of  the  charge.  An  information  must  be  prepared 
with  precision  and  particularity.  This  would  be  a  use- 
less formality  unkss  the  exact  contents  of  that  document 
is  fully  made  known  to  the  accused.  The  requirement 
that  the  information  be  openly  read  to  him  settles  the 
question  of  his  exact  knowledge  of  the  charge  beyond  the 
peradventure  of  a  doubt.  It  is  a  provision  that  is  reason- 
able and  easily  complied  with.  The  state's  attorney 
argues  that  there  is  no  prejudicial  error,  for  the  reason 
that  the  accused  in  this   case   knew   the  nature  of   the 
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charge  being  made  against  him.  That,  however,  is  a 
question  of  fact  which  the  legislature  evidently  intended 
should  be  foreclosed  by  a  reading  of  the  information  in 
open  court. 

At  the  time  of  the  enactment  of  this  provision,  it  was 
the  general  holding  that  a  formal  arraignment  .was  an 
essential  step  in  a  criminal  proceeding.  At  the  common 
law  an  arraignment  was  essential,  could  not  be  waived, 
and  its  omission  was  fatal.  The  statute  is  simply  an 
enunciation  of  that  rule.  It  is  true  that  many  courts 
have  departed  from  their  former  holdings  that  an  ar- 
raignment cannot  be  waived,  and  have  held  that,  where 
the  charge  is  shown  to  have  been  fully  made  known  to  the 
accused,  and  where  he  proceeds  to  trial  as  if  an  arraign- 
ment had  been  made,  he  is  not  prejudiced  by  the  omission 
of  a  formal  arraignment,  and  such  omission  does  not, 
therefore,  affect  his  substantial  rights,  nor  constitute 
reversible  error.  But,  upon  examination  of  those  cases, 
it  is  disclosed  that  the  statutes  of  the  states  where  the 
decisions  were  rendered  differ  from  our  own,  and,  fur- 
thermore, in  most,  if  not  all,  of  those  jurisdictions, 
statutes  have  been  enacted  providing  that  the  trial,  judg- 
ment, or  the  proceeding  should  not  be  affected  by  reason 
of  any  technical  errors  which  have  not  affected  the  sub- 
stantial rights  of  the  accused.  By  such  statutes,  the 
courts  are  given  authority  to  determine  whether  or  not 
failure  to  take  certain  steps  in  the  proceeding  has  prej- 
udiced the  defendant,  and,  therefore,  whether  such  omis- 
sions constitute  reversible  error.  In  all  of  the  following 
decisions  the  courts  have  had  such  authority  from  the 
lawmaking  power:  Garland  v.  i^tate,  232  U.  S.  642; 
Hack  V,  State,  141  Wis.  346,  45  L.  R.  A.  n.  s.  664;  Hudson 
V.  State,  117  Ga.  704;  People  v.  Weeks,  165  Mich.  362; 
State  V,  O^Kellcy,  258  Mo.  345;  State  v,  Reddington,  7 
S.  Dak.  368;  State  v,  Cassady,  12  Kan.  550;  State  v. 
Strauh,  16  Wash.  Ill;  People  v.  Osterhout,  34  Hun  (N. 
y.)  260. 
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The  state's  attorney  relies  especially  upon  the  case  of 
Garland  v.  State,  supra.  Under  the  federal  statute  tliere 
is  no  provision  for  an  arraignment,  no  statutory  inhibi- 
tion against  a  waiver  by  the  accused,  and  there  is,  further- 
more, the  statutory  provision  of  the  kind  we  have  just  men- 
tioned, to  the  effect  that  the  trial  or  judgment  shall  not 
be  affected  by  technical  errors  which  do  not  tend  to  the 
prejudice  of  the  defendant. 

In  this  state  we  have  no  such  provision  in  our  Criminal 
Code.  This  court  has  no  authority  to  dispense  with  any 
of  those  steps  in  a  criminal  proceeding  which  the  legis- 
lature has  declared  to  be  essential.  Where  a  statute  is 
merely  directory,  a  failure  to  follow  it  is  not  reversible 
error,  should  it  be  determined  that  the  accused  is  not 
prejudiced  thereby.  But  where  the  statute  is  mandatory, 
the  court  can  have  no  latitude  of  judgment  in  the  matter, 
but  must  follow  the  provisions.  We  cannot  depart  from 
that  well-grounded  rule  and  sacrifice  the  stability  of  the 
law^  to  the  end  of  bringing  about  a  desired  result  in  any 
given  case.  For  the  court  to  adopt  a  rule  of  disregarding 
essential  provisions  of  the  statute,  where  it  believes  no 
prejudice  results,  is  to  substitute  a  court  procedure  in  the 
place  of  that  established  by  the  legislature,  and  renders 
uncertain  to  what  limit  the  court  may  exercise  that 
freedom. 

It  is  argued  that  this  court  has  held  in  Barker  v.  State, 
H  Neb.  53,  and  Foster  v.  State,  83  Neb.  264,  that  the  de- 
fendant may  waive  the  service  before  trial  of  a  copy  of 
the  information  upon  him,  and  that  if  he  can  do  this  he 
can  also  waive  arraignment.  That  argument  loses  sight 
entirely  of  the  legal  question  here  involved.  Quite  a 
different  section  of  the  statute  provides  for  the  serving 
of  a  copy  of  the  information  upon  the  accused,  and  by  the 
terms  of  the  statute  the  accused  is  given  the  right  to 
waive  such  service,  and  by  his  own  consent  may  proceed 
to  trial  without  it.  Rev.  St.  1913,  sec.  9080.  The  two 
statutes  are  so  vitally  different  that  those  cases  are  not 
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only  not  controlling,  but  they  do  not  have  any  logical 
bearing  whatsoever  upon  the  question  here  presented. 

In  Hopt  V.  People,  110  U.  S.  574,  the  court  said :  ^^That 
which  the  law  makes  essential  in  proceedings  involving 
the  deprivation  of  life  or  liberty  cannot  be  dispensed 
wdth  or  affected  by  the  consent  of  the  accused,  much  less 
by  his  mere  failure,  when  on  trial  and  in  custody,  to 
object  to  unauthorized  methods."  By  our  statute  a 
formal  arraignment  is  made  an  essential  step  in  a  crimi- 
nal proceeding,  and  it  is  a  step  based  upon  reason.  As 
has  been  pointed  out  repeatedly  in  the  former  decisions 
of  this  court,  hereinbefore  referred  to,  until  the  legisla- 
ture changes  the  law  or  grants  permission  to  the  court 
to  determine  when  those  steps  now  made  essential  may 
be  disregarded  in  case  no  prejudice  results,  this  court 
is  not  at  liberty  to  dispense  with  those  formal  require- 
ments. 

The  former  decisions  of  this  court  are  in  line  with  the 
decisions  of  other  courts  {State  v.  Donahue,  75  Or.  409, 
5  A.  L.  R.  1121;  16  C.  J.  391,  sec.  720),  and  are  adhered  to, 
and  the  judgment  of  thQ  trial  court  is  reversed  and  the 
cause  remanded  for  further  proceedings. 

Reversed. 

MoBBissEY^  C.  J.,  not  sitting. 

Letton^  J.,  dissenting. 

I  feel  it  my  duty  to  again  dissent  to  the  theory  that  no 
part  of  arraignment  may  be  waived.  In  addition  to  the 
reasons  adduced  in  the  dissenting  opinions  in  Burroughs 
V.  State,  94  Neb.  519,  and  Wozniak  v.  State,  103  Neb. 
749,  754,  I  submit  the  following  in  the  hope  that  in  time 
the  court  may  adopt  the  views  expressed  in  these  dis- 
sents. 

New  trials  are  allowed  in  courts  of  law  on  statutory 
grounds.  Section  9131,  Rev.  St.  1913,  provides:  "A  new 
trial,  after  a  verdict  of  conviction,  may  be  granted  on  the 
application  of  the  defendant  for  any  of  the  following 
reasons  affecting  materially  his  substantial  rights :    First, 
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Irregularity  in  the  proceedings  of  the  court,  or  the  prose- 
cuting attorney,  or  the. witnesses  for  the  state,  or  any 
order  of  the  court,  or  abuse  of  discretion,  hy  which  the 
defendant   teas  prevented  from  having  a  fair  trial/' 

Five  other  grounds  are  set  forth  in  this  section,  none 
'of  which,  however,  apply  to  the  situation  under  consider- 
ation. There  is  nothing  in  the  Criminal  Code  specifying 
for  what  reasons  a  new  trial  may  be  granted  by  this  court 
in  error  proceedings,  but,  so  far  as  the  writer  is  advised, 
judgments  are  never  reversed  and  new  trials  are  never 
granted  in  such  proceedings  unless  one  of  the  reasons 
set  forth  in  section  9131  exists. 

It  will  be  noticed  that  the  reason  for  which  a  new 
trial  may  be  granted  must  be  one  "affecting  materially 
his  (defendant's)  substantial  rights,"  and  that  "ir- 
regularity in  the  proceedings  of  the  court,"  in  which 
category  failure  to  have  the  information  read  to  the  ac- 
cused falls,  is  not  a  ground  for  a  new  trial,  unless  by 
reason  of  the  same  "the  defendant  was  prevented  from 
having  a  fair  trial." 

In  Barker  v.  State^  51  Neb.  53,  the  record  failed 
to  show  that  the  accused  was  ever  arraigned.  The  court 
said :  "It  is  obvious  that,  in  every  case  where  a  trial  upon 
an  indictment  or  information  is  required,  a  plea  of  not 
guilty  must  be  entered  by  the  court,  since  this  is  essen- 
tial to  the  formation  of  the  issue  upon  which  the  accused 
is  tried."  The  case  does  not  decide  that,  under  such 
circumstances  as  in  this  case,  the  accused  is  entitled  to  a 
new  trial.  The  Barker  case  and  others  to  the  same  effect 
are  not  in  point,  because  the  accused  here  pleaded  "not 
guilty,"  and  an  issue  was  thus  created  for  the  jury  to 
pass  upon.  The  majority  opinion  is  a  more  extreme  ex 
ample  of  holding  to  mere  form  than  the  Barker  or  Bur- 
roughs cases,  since  here  the  accused  had  a  copy  of  the  in- 
formation in  proper  season,  and  there  was  an  ari-aign- 
meht  and  plea,  incomplete  in  only  one  respect.  The  ac- 
cused by  his  own  express  declaration  waived  the  reading 
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of  the  charge,  and  thus  caused  or  induced  the  omission 
of  which  he  now  complains. 

The  statute  is  as  positive  in  its  terms  that  reguires  the 
plea  of  the  accused  to  be  indorsed  upon  the  indictment, 
but  in  Preuit  v.  State,  5  Neb.  377,  it  was  held  that  the 
failure  to  do  so  was  not  prejudicially  erroneous. 

The  language  of  Chief  Justice  Winslow  in  Hack  v. 
State,  141  Wis.  346,  is  peculiarly  applicable:  "Surely 
the  defendant  should  have  every  one  of  his  constitutional 
rights  and  privileges,  but"  should  he  be  permitted  to 
juggle  with  them?  Should  he  be  silent  when  he  ought  to 
ask  fop  some  minor  right  which  the  court  would  at  once 
give  him,  and  then  when  he  has  had  his  trial,  and  the 
issue  has  gone  against  him,  should  he  be  heard  to  say 
there  is  error  because  he  was  not  given  his  right?  Should 
he  be  allowed  to  play  his  game  with  loaded  dice?  Should 
justice  travel  with  leaden  heel  because  the  defendant  has 
secretly  stored  up  some  technical  error  not  affecting  the 
merits,  and  thus  secured  a  new  trial  because  forsooth  he 
can  waive  nothing?    We  think  not. 

In  16  C.  J.  392,  sec.  720,  it  is  said:  "Moreover,  many 
of  the  courts  have  departed  from  the  old  practice,  even  in 
cases  of  felony,  and  now  permit  an  arraignment  to  be 
waived,  not  only  by  an  express  waiver,  but  also  by  acts 
equivalent  thereto,  as  by  voluntary  pleading  to  the  in- 
dictment or  information  without  objection,  or  even  with- 
out plea  when  it  appears  that  defendant  was  present  in 
person  and  by  counsel,  announced  himself  ready  for  trial, 
went  to  trial  before  a  jury  regularly  impaneled  and  sworn, 
and  submitted  the  question  of  guilt  to  their  determina- 
tion.^'  Cases  from  22  states  are  cited  in  support  of  the 
text. 

Of  course,  if  the  facts  in  a  case  should  show  that  the 
accused  was  not  informed  before  trial  of  the  nature  of 
the  charge  against  him,  and  that  he  had  been  convicted 
under  such  circumstances  that  a  fair  trial  was  not  af- 
forded him,  the  case  would  fall  within  section  9131,  and 
a  new  trial  would  be  granted;  but  where,  as  in  this  case, 
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nothing  but  the  merest  bare  formality  is  omitted,  and 
the  accused  has  had  every  right  which  he  would  have 
had  if  he  had  made  the  same  plea  after  a  reading  of  the  in- 
formation, there  is  no  sound  reason  why  the  labor  of  the 
courts,  the  inconvenience  to  the  jurors  of  their  enforced 
service,  and  the  expense  to  which  the  commonwealth  has 
been  put  should  all  be  thrown  away.  Accused  caused 
the  omission  by  his  own  act  and  ought  not  now  to  be 
heard  to  complain.  The  courts  are  becoming  more  practical 
in  their  methods  of  procedure.  This  tendency  should  be 
fostered  and  encouraged  by  disregarding  outworn  and 
useless  precedents  of  no  practical  aid  in  the  administra- 
tion of  justice. 


Roy  Joseph  Braunib  v.  State  of  Nebraska. 

FiLKD  December  4,  1920.     No.  21685. 

1.  Criminal  Law:  Insanitt:  Expebt  Evidence.  A  physician  in  general 
practice,  who  has  had  experience  in  cases  of  insanity,  held  to  be 
entitled  to  testify  as  an  expert  on  the  question  of  the  insanity  of 
the  accused,  though  he  is  not  a  specialist  in  nervous  diseases  and 
testifies  that  he  is  not  an  expert  on  insanity. 

2.   :   New  Trial:     Misconduct  op  Juror.    A  showing  that  a 

juror  went  to  sleep  during  the  taking  of  testimony  is  not  ground  for 
a  new  trial,  when  it  does  not  appear  how  long  he  remained  asleep, 
nor  that  the  testimony  introduced  during  that  time  was  of  any  ex- 
tent or  importance,  or  whether  it  was  favorable  or  unfavorable  to 
the  defendant. 

3.  :  Homicide:  Instruction  as  to  Manslaughter.    In  a  trial 

for  murder,  where  the  undisputed  facts  show  that  defendant  did 
the  killing,  and  where  there  is  no  evidence  of  provocation  by  the 
deceased  or  other  mitigating  or  extenuating  circumstances,  which 
would  reduce  tbe  crime  to  manslaughter,  it  is  not  the  duty  of  the 
court  to  instruct  iif>on  manslaughter. 

4.  :  :  Instruction  as  to  Malice.    Though  the  malice, 

engendered  in  the  heart  of  the  defendant,  must  have  been  with- 
out legal  Justification  or  excuse  in  order  that  he  be  found  guilty 
of  murder  in  the  first  or  second  degree,  yet,  where  there  is  no 
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evidence  tending  to  show  such  justification  or  excuse,  the  court  is 
not  called  upon  to  cover  that  matter  in  the  instructions. 

5.  Homicide:  Passion.  Passion,  no  matter  how  violent,  will  not  reduce 
the  crime  to  manslaughter,  unless  there  has  been  adequate  prov- 
ocation, such  as  would  naturally  and  reasonably  arouse  the  pas- 
sions of  an  ordinary  man  beyond  his  power  of  control,  and  where 
it  appears  that  the  defendant  and  his  employer  had  heated  words 
over  the  work  being  performed,  and  that  the  employer  told  the 
defendant,  in  substance,  that  he  was  discharged,  such  circumstances, 
as  a  matter  of  law,  do  not  constitute  such  adequate  provocation.  * 

Error  to  the  district  court  for  ^lorrill  county :  Ralph 
W.  HoBART^  Judge!    Affinncd.  ^ 

T.  F,  UeighhorSj  for  plaintiff  in  error. 

Clarence  A.  Davis,  Attorney  General^  ami  J.  B,  Barnes, 
contra. 

Flansburg^  J. 

Defendant  was  convicted  of  murder  in  tlie  first  degree 
and  sentenced  to  life  imprisonment.  He  brings  the  case 
here  for  review. 

Objection  is  made  to  the  sufficiency  of  the  evidence. 
It  seems  that  defendant;  a  man  24  years  old,  had  been 
employed  as  a  farm  hand  on  the  farm  of  John  Watts. 
He  soon  acquired  a  dislike  for  Watts,  and  stated  to  the 
boys  on  the  place  that  he  intended  to  get  a  revolver  and, 
if  he  had  trouble  with  Watts,  would  kill  him.  A  few 
days  thereafter,  defendant  was  working  in  the  field  with 
a  team  of  colts  and  had  difficulty  with  them.  Watts  ap- 
I)eared,  and  defendant  and  Watts  had  heated  words, 
ending  in  the  defendant  being  discharged.  Defendant 
then  ran  to  the  milk  house,  got  a  rifle,  and,  as  Watts 
passed  some  15  feet  away,  and  was  entering  the  door  of 
the  farm  house,  defendant  shot  him.  Watts  died  18  hours 
fifterwards.  The  defendant's  plea  wjis  ^^not  guilty  on 
the  ground  of  insanity." 

On  the  question  of  insanity  tlie  testimony  of  experts 
was  introduced  both  on  l>ehalf  of  the  defendant  and  also 
for  the  state.    No  hypothetical  questions  were  asked,  but 
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these  witnesses  based  their  opinions  on  their  examinations 
of  and  conversations  had  with  the  defendant  before  the 
time  of  trial.  The  witnesses  for  the  state  testified  that 
defendant  was  sane.  One  expert  witness,  on  behalf  of 
the  defendant,  said  that  from  the  discussion  he  had  with 
the  defendant  he  believed  defendant  would  have  had  no 
understanding  as  to  what  was  right  or  wrong,  with 
reference  to  the  act  committed.  The  jury  had  before  it 
the  history  of  the  crime,  showing  defendant's  actions, 
statements  and  conduct  for  a  considerable  time  both  be- 
fore and  after  the  shooting,  as  well  as  the  testimony  of 
experts  that  the  defendant  was  sane.  There  is  ample  to 
support  the  verdict. 

One  physician,  called  by  the  state,  testified  that  he  was 
a  graduate  of  a  regular  medical  school,  had  been  licensed 
to  practice  and  had  been  engaged  in  regular  practice  for 
34  years;  that  he  had  had  experience  in  insanity  cases, 
and  was,  in  fact,  serving  as  medical  examiner  on  the 
county  insanity  board;  but  he  stated  that  he  was  not  an 
expert  on  insanity  matters.  This  witness,  over  defend- 
ant's objection  as  to  his  qualifications,  was  allowed  to 
give  expert  testimony  on  the  question  of  defendant's 
sanity.  Such  testimony  was  not  improperly  received.  It 
is  the  function  of  the  court  to  determine  the  qualifica- 
tions of  a  witness,  offered  as  an  expert,  from  the  showing 
of  fact  as  to  the  study  made  and  knowledge  acquired  by 
the  witness  upon  the  particular  matter  in  question.  Tlie 
conclusion  of  a  witness,  as  to  whether  or  not  he  is  an  ex- 
pert, is  not  binding  on  the  court.  It  is  apparent,  in  this 
case,  that  what  the  witness  intended  to  convey  by  his 
assertion  that  he  was  not  an  expert  was  that  he  was  not 
a  specialist  in  matters  of  insanity.  It  was,  however,  not 
necessary  that  he  be  a  specialist.  If  it  appears  to  the 
court  that  the  witness  has  had  an  opportunity  to  make 
special  study  and  has  done  so,  and  has  thus  acquired 
knowledge  and  has  had  experience  in  reference  to  the 
matter,  beyond  that  of  ordinary  persons,  he  may  be  al- 
lowed to  testify  as  an  expert.    The  extent,  then,  of  such 
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knowledge  and  experience  bears  upon  the  weight  to  be 
given  to  his  testimony  by  the  jury.  Spaulding  v.  City  of 
Edina,  122  Mo.  App.  65;  Pecos  &  N.  T.  R.  Go-  v.  Goffman, 
56  Tex.  Civ.  App.  472;  Gastner  v.  Sliker,  33  N.  J.  Law, 
95 ;  22  C.  J.  675,  sec.  765. 

Counsel  for  defendant  contends  that  the  court  erred  in 
ordering  that  the  defendant  submit  himself  to  an  oral 
examination  by  the  medical  witnesses  for  the  state,  for 
the  purpose  of  giving  them  an  opportunity  to  pass  upon 
his  sanity,  since  such  an  order  compelled  the  defendant 
to  give  testimony  against  himself.  The  record  does  not 
show  that  any  such  order  was  made,  and  the  testimony, 
furthermore,  does  show  that  the  conversations  had  with 
the  defendant  by  these  witnesses  were  of  an  entirely 
voluntary  nature  on  his  part. 

The  county  attorney,  in  his  argument  to  the  jury, 
stated  that  he  had  been  instructed  by  the  court  to  have 
certain  doctors  examine  the  defendant  upon  the  question 
of  insanity,  and  the  defendant  contends  that  sucli  state- 
ments made  by  the  county  attorney  are  prejudicial.  The 
record  does  not  show  that  any  such  order  had  been  made 
by  the  court  and  the  remarks  were  outside  the  record  and 
were  properly  excepted  to.  The  entire  argument  of  the 
county  attorney  is,  however,  shown  in  the  transcript. 
It  is  quite  temperate  and  entirely  fair,  and  it  is  apparent 
that  no  prejudice  could  have  resulted  from  tlie  state- 
ments complained  of. 

Misconduct  of^the  jury  is  urged  as  ground  for  a  new 
trial.  By  affidavit,  attached  to  the  motion  for  a  new 
trial,  it  is  set  out  that  one  of  the  jurors  went  to  sleep 
while  testimony  was  being  taken  and  appeared  to  pay 
but  very  little  attention  to  the  testimony  or  argninont  of 
counsel.  The  length  of  time  the  juror  was  asleep  is  not 
shown,  nor  does  it  appear  what  testimony  was  introduced 
during  that  time,  nor  that  it  was  of  any  importance  or 
extent,  nor  whether  favorable  or  unfavorable  to  the  ac- 
cused. There  is  no  showing  that  the  defendant  was  in 
any  way  prejudiced.    16  C.  J.  1170,  sec.  2677.     Whether 
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or  not  this  juror  paid  such  attention  to  the  trial  as  to 
intelligently  comprehend  the  proceeding  and  hear  the 
testimony  was  a  matter  open  to  the  trial  judge  and  was 
necessarily  passed  upon  by  him  when  the  motion  for  a  new 
trial  was  overruled.  No  objection  on  this  ground  was 
made  by  the  defendant  during  the  course  of  the  trial,  and 
there  is  nothing  in  the  aflBdavit,  as  we  view  it,  to  question 
the  sound  judgment  of  the  trial  judge  that  the  juror  was 
suflBciently  attentive. 

Error  is  predicated  on  the  giving  of  the  following  in- 
struction: ^'Malice  in  law  includes,  but  is  not  confined  to, 
hatred,  ill-will,  or  desire  for  revenge.  It  may  for  the  pur- 
poses of  this  case  be  defined  as  that  condition  of  the  human 
mind  which  shows  a  heart  regardless  of  social  duties  and 
fatally  bent  on  mischief,  the  existence  of  which  is  inferred 
from  the  acts  done  or  words  spoken." 

Defendant  makes  two  objections  to  this  instruction: 
First,  he  contends  the  instruction  infers  that  malice  is, 
in  law,  presumed  from  the  facts  shown  in  this  case;  and, 
second,  that  the  instruction  does  not  inform  the  jury  that, 
even  though  the  condition  of  mind  described  be  found  to 
exist,  still  it  should"  not  be  considered  malice  if  found  to 
have  been  produced  by  adequate  provocation  on  the  part  of 
the  deceased,  in  whicli  event  such  emotions  would,  in  law, 
have  been  justifiable  or  excusable. 

As  to  the  first  objection,  the  defendant  relies  upon  the 
decisions  in  Flege  t\  State,  90  Neb.  390,  Davis  v.  State,  90 
Neb.  361,  and  Vollmer  v.  State,  24  Neb.  838,  where  it  is  de- 
cided that  malice  cannot  be  presumed,  as  a  matter  of  law, 
from  the  fact  of  killing,  when  all  the  circumstances  sur- 
rounding the  killing  are  shown,  and  that  the  question  of 
malice  must  then  be  left  to  the  jury.  We  do  not  believe 
the  instruction  open  to  the  objection  made,  since  it  does 
not  instruct  that  malice  is  to  be  inferred  from  the  fact  of 
killing,  but,  as  we  interpret  it,  the  jury  is  informed  that 
the  jury  itself  is  to  determine  the  question  of  malice,  and 
that  it  may  infer  malice  from  the  acts  done  and  things  said. 
As  to  the  matter  complained  of,  the  instruction  is  the  same 
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as  was  approved  in  Vollmer  v.  State,  supra,  and  Garr  v. 
State,  23  Neb.  749. 

As  to  the  second  objection,  the  definition  of  malice, 
though,  perhaps,  incomplete  if  given  in  a  case  where  the 
evidence  was  sufficient  to  reduce  the  homicide  to  the  crime 
of  manslaughter,  since  the  emotions  described  in  the  in- 
struction, if  caused  by  adequate  provocation,  would  not 
have  constituted  malice,  yet  was  sufficient  here,  where  there 
is  no  evidence  of  provocation,  nor  of  extenuating  or  miti- 
gating circumstances,  adequate  to  reduce  the  crime  to  man- 
slaughter. All  that  could  be  inferred  is  that  the  deceased, 
by  his  remarks,  had  provoked  the  defendant  to  anger.  That 
such  manner  and  extent  of  provocation  is  insufficient,  in 
law,  to  mitigate  the  offense  is  beyond  question.  21  Cyc. 
743. 

The  court  in  its  instructions  defined  the  crime  of  murder 
in  the  first  and  in  the  second  degree  and  defined  the  crime 
of  manslaughter,  but  neglected  to  instruct  what  provoca- 
tion or  cause  would  be  adequate  to  reduce  the  offense  from 
murder  to  manslaughter.  The  only  possible  defense  in 
this  case  was  insanity.  No  prejudice  could  have  resulted 
to  the  defendant  by  a  failure  to  instruct  fully  on  man- 
slaughter, since  there  was  no  evidence  in  the  record  by 
which  the  homicide  could  have  been  reduced  to  that  lower 
degree  of  crime.  Davis  v.  State,  i<upra.  There  being  no 
evidence  tending  to  establish  manslaughter,  it  was  not 
the  duty  of  the  court  to  instruct  upon  that  degree  of  the 
crime.  Williams  v.  State,  103  Neb.  710.  And  by  the 
jury's  verdict,  that  the  accused  was  guilty  of  a  deliberate 
and  premeditated  murder  and  not  of  murder  in  the  second 
degree,  it  becomes  quite  apparent  that  the  defendant  was 
not  prejudiced  by  the  failure  of  the  court  to  instruct  fully 
as  to  the  crime  of  manslaughter,  or  to  inform  the  jury 
under  what  circumstances  malice,  as  defined  in  the  in- 
struction, would  be  legally  jusliliable  -n-  excusable.  Ann. 
Cas.  1913 A,  735      {I'cople  i>.  liromi,  203  N.  Y.  44). 

AFFlUMri). 
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Reynolds  &  Maginn,  appellees,  v.  Omaha  General  Iron 

WouKs^  appellant. 

Filed  Decembeb  4,  1920.     No.  21105. 

1.  Sales:  Offer:  Acceptance.  A  letter  to  a  firm  of  contractors,  pro- 
posing, for  a  stated  sum,  to  furnish  all  the  material  of  a  certain 
kind  required  in  the  erection  of  a  certain  building,  according  to 
its  plans  and  specifications,  in  case  the  firm  should  he  the  success- 
ful bidders  therefor,  is  such  an  offer  as  will,  when  accepted  after 
the  contract  for  the  building  has  been  awarded  to.  the  firm,  con- 
stitute a  valid  and  enforceable  agreement. 

2.   :     Oral  Acceptance:     Evidence,     Evidence  examined,  and 

held  sufficient  to  establish  the  unqualified  oral  acceptance  by 
the  appellees  of  the  proposition  to  furnish  the  material  aforesaid. 

3.  Statute  of  Frauds:    Sales:    Oral  Acceptance.   The  oral  acceptance 
of  a  written  offer  to  sell  goods  is  sufficient  to  satisfy  the  statute, 
of  frauds,  if  the  person  making  the  offer  is  the  party  to  be  charged 
and  the  written  offer  contains  all  the  essential  terms  of  the  pro- 
posed contract. 

4.   :  Memorandum:     Written  Offer  of  Sale.  The  written  offer 

in  this  case  held  to  set  forth  all  the  terms  essential  to  constitute 
a  sufficient  memorandum  to  satisfy  the  requirements  of  the  statute 
of  frauds.    Rev.  St.  1913,  sec.  2631. 

5.  Contracts:  Informal  Agreement.  Though  a  more  formal  contract 
is  expected  to  be  afterwards  jiade,  an  informal  agreement  com- 
plete in  its  terms  will  take  effect  if  the  parties  so  intend,  pro- 
vided that  the  formal  contract  is  not  to  contain  material  provi- 
sions not  contained  in  or  to  be  inferred  from  the  preliminary 
informal  agreement.  Where,  therefore,  such  complete  informal 
a^eement  has  been  conclusively  established,  it  is  not  error  to^ 
exclude  as  immaterial  offered  evidence  to  the  effect  that  it  was  the 
custom  of  the  parties  in  their  previous  dealings  to  embody  their 
agreements  in  formal  contracts. 

6.  Appeal:  Failure  to  Reply.  Where  a  case  is  tried  in  all  respects  as 
if  the  averments  of  the  answer  had  been  denied  by  reply,  the 
fact  that  no  reply  was  actually  filed  cannot  be  taken  advantage 
of  on  appeal. 

Appeal  from  the  district  court  for  Douglas  county: 
Lee  S.  Estklle^  Jvik\e.'  Affirmed. 
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Edward  R.  Burke,  for  appellant.    . 
Smithy  Schall  S  Hotcell,  contra. 

Dorset^  C. 

Reynolds  &  Maginn,  a  firm  of  contractors,  plaintiffs 
in  the  court  below  and  appellees  here,  recovered  a  judg- 
ment against  the  appellant,  Omaha  General  Iron  Works, 
for  damages  for  alleged  breach  of  contract  in  failing  to 
furnish  the  structural  steel  and  iron  required  in  the  erec- 
tion of  a  school  building  at  Beemer,  Nebraska,  which  the 
appellees  were  under  contract  to  erect.  Both  parties  moved 
for  a  directed  verdict  at  the  close  of  the  evidence,  the  jury 
were  discharged,  and  judgment  was  rendered  by  the  court. 

The  action  was  predicated  upon  a  letter  received  by 
the  appellees  from  the  appellant  and  the  alleged  oral 
acceptance  of  the  offer  therein  contained.  The  letter 
follows : 

"Omaha,   Neb.,  Feb'y  9,  1917. 
"Reynolds  &  Maginn,  General  Contractors, 

3013  Ames  Avenue,  Omaha,  Nebraska. 
"Gentlemen:  We  propose  to  furnish  the  structural  steel 
and  miscellaneous  iron  for  the  erection  of  the  high  and 
grade  school  at  Beemer,  Nebr.,  in  accordance  with  the 
plans  and  specifications  prepared  by  Architect  W.  F. 
Gernandt,  delivered  f.  o.  b.  cars  Beemer,  for  the  sum  of 
nineteen  hundred  dollars    ($1,900.00). 

"In  the  above  price  we  have  included  all  door  and  window 
lintels,  steel  columns,  and  I-beams,  ring  and  covers,  joist 
anchors  and  hangers,  clean-out  door,  cast-iron  window 
sill,  reinforcing  bars  for  concrete  stairs,  door-frame  an- 
chors, one  flag  pole,  one  ashpit  door.  We  trust  these 
figures  may  be  of  some  service  to  you  and  that  if  you  are 
the  successful  bidders  we  may  be  favored  with  the  order, 

"OMAHA  GENERAL  IRON  WORKS, 

"D.   B.   Van  Every." 

The  appellees  made  no  written  response  to  this  letter, 
but  on  February  27, 1917,  after  having  secured  the  contract 
for  the  schoolhouse,  their  representative  called  the  appel- 
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lant  by  telephone  and  informed  them  that  the  appellees 
were  the  successful  bidders.  A  conversation  ensued  in 
which,  according  to  the  testimony  offered  by  the  appel- 
lees, they  notified  the  appellant  of  their  acceptance  of  its 
offer  to  furnish  the  steel  and  iron  pursuant  to  the  terms  of 
the  letter  of  February  9,  and  the  appellant  signified  its 
intention  to  comply  therewith.  March  12,  1917,  however, 
the  appellant  advised  the  appellees  by  letter  that  a  mis- 
take of  |600  had  been  made  in  its  estimates  of  the  cost  of 
the  material  in  question,  and  that  it  would  not  furnish 
the  same  except  at  an  increase  in  that  amount.  The  ap- 
pellees then  procured  the  material  from  another  concern 
at  a  cost  exceeding  the  appellant's  estimate  of  |1,900  in 
the  sum  for  which  judgment  was  rendered  in  this  action. 

Deferring,  for  the  moment,  the  question  whether  or  not 
there  was  a  suflBcient  acceptance  of  the  alleged  offer,  as 
contained  in  the  letter,  our  first  inquiry  must  be  whether 
the  letter  of  February  9  constituted  such  an  offer  or  pro- 
posal as  could  be  turned  into  a  contract  by  acceptance. 
Nebraska  Seed  Co.  v.  Harsh ^  98  Neb.  89,  holds,  in  substance, 
that  a  letter  intended  only  as  a  preliminary  ne;?otiation, 
an  invitation  to  the  person  addressed  or  to  the  public 
generally,  or  to  those  engaged  in  a  particular  line  of  busi- 
ness, to  make  an  offer  or  to  trade,  or  a  letter  in  the  nature 
of  an  advertisement  or  circular  addressed  generally  to 
those  engaged  in  a  particular  line  of  business  stating  the 
price  at  which  property  is  held,  could  not  be  converted 
into  a  contract  by  acceptance.  The  language  of  tlie  letter 
in  question  in  that  case  consisted  of  a  statement  that  the 
writer  had  about  1,800  bushels  of  millet  seed  and  wanted 
a  certain  price  therefor.  It  was  held  not  to  be  a  final  prop- 
osition, but  a  mere  request  for  bids,  because  it  did  not 
contain  a  distinct  offer  to  sell. 

The  letter  involved  in  the  instant  case,  however,  was 
in  the  form  of  a  definite  proposal  to  furnish  the  material 
required  in  the  erection  of  a  certain  building,  in  accord- 
ance with  certain  plans  and  specifications  and  for  a  total 
sum.    It  was  in  the  nature  of  a  bid  for  the  entire  amount 
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of  material  of  the  kind  indicated  required  for  a  particular 
job,  rather  than  a  general  quotation  of  prices  of  different 
kinds  of  material  handled  by  the  appellant,  such  as  the  or-* 
dinary  trade  circular.  The  recipient  of  a  trade  circular  or 
price  quotation  usually  must  formulate  and  send  an  order 
stating  the  quantities  of  different  kinds  of  material  desired, 
and  that  would  be  tiie  basis  of  the  contract  if  it  should 
be  accepted  by  the  seller;  but  in  the  instant  case  the  terms 
of  the  letter  obviate  that  necessity.  The  quantities  and 
kinds  of  material  fixed  by  the  plans  and  specifications  were 
eciually  well  known  to  botii  pai'ties;  nothing  was  left  for 
future  negotiation.  The  appellant  knew  that  the  appellees 
were  bidders  for  the  Beemer  schoolhouse,  and  the  letter 
was  a  proposal  expressly  conditioned  upon  their  bid  being 
accepted.  By  the  terms  of  the  letter  the  appellant,  in 
effect,  invited  the  appellees  to  accept  its  offer  and  to  enter 
into  a  contract  on  the  basis  of  the  letter  if  their  bid  should 
be  successful,  and  it  was  taPitly  understood  that  acceptance 
or  rejection  of  the  appellant's  proposal  should  await  the 
result  of  tlie  competition  for  the  schoolhouse.  The  terms 
of  the  i)roposed  contract  being  definitely  and  completely 
covered  by  the  letter,  can  it  be  said  that  the  letter  was 
intended  merely  as  an  invitation  to  future  negotiation,  to 
be  consummated  by  the  execution  of  a  later  and  distinct 
contract?  We  think  not.  On  the  contrary,  we  are  convinced 
that  it  was  the  intention  of  the  parties  to  treat  the  letter 
as  the  basis  of  the  contemplated  contract,  and  to  consider 
it  closed  by  acceptance  duly  notified  to  the  appellant. 

In  Pcirce  v,  Cornell  117  App.  Div.  66,  102  N.  Y.  Supp. 
102,  a  case  quite  analogous  to  the  instant  case,  it  is  said : 
*^The  test  is  whether  or  not  the  proposition  by  one  party 
and  its  acceptance  l)y  the  other  shows  that  the  minds 
of  the  parties  met  as  to  the  terms  of  the  contract,  leaving 
no  essential  term  to  future  agreement."  We  are  of  the 
opinion  that  the  letter  in  question  satisfies  that  test,  and 
that,  if  there  was  a  valid  acceptance  of  the  proposal  therein 
contained,  an  enforceable  contract  resulted.  Carnpficld  v. 
,^avcr,  91  0.  C.  A.  301,  101  Fed.  833, 
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Turning  now  to  the  issue  of  acceptance,  the't(\s[iinony 
on  behalf  of  the  appellees  was  that  they  notified  the  appel- 
lant by  telephone  Of  their  acceptance  of  the  proposal  em- 
bodied in  the  letter  of  February  9,  and  that  the  appellant 
assented  thereto.  AA'hile  the  appellant's  version  of  this 
conversation  did  not  coincide  exactly  with  the  appellees', 
we  think  that  the  fact  that  there  was  an  unqualified  oral 
acceptance  of  the  proposal  was  not  successfully  controvert- 
ed. If  there  were  any  doubt  or  conflict  upon  that  point,  it 
should  be  borne  in  mind  that  the  case  was  submitted  to 
the  trial  court  upon  the  facts  as  well  as  the  law,  knd  that 
its  finding,  being  supported  by  sufficient,  though  conflict- 
ing, evidence,  is  conclusive. 

That  an  oral  acceptance  of  a  written  ofl'er  to  sell  goods 
is  suflScient  to  satisfy  the  statute  of  frauds,  if  the  person 
making  the  offer  is  the  party  to  be  charged  and  the  writ- 
ten offer  contains  all  the  essential  terms  of  the  proposed 
contract,  is  supported  by  the  weight  of  authority.  Willis 
V.  Ellis,  98  Miss.  197,  Ann.  Cas.  1913A,  1039,  and  note; 
Carter  v.  Western  Tie  &  Timber  Co.,  184  Mo.  App.  523; 
Kohn  <&  Baer  v,  Ariouitsch  Co.,  168  N.  Y.  Supp.  909, 
181  App.  Div.  415;  Smith  v.  Gibson,  25  Neb.  511.  The 
appellant,  however,  contends  that  the  letter  of  February 
9  was  not  a  sufficient  memorandum  under  the  provisions  of 
section  2631,  Rev.  St.  1913.  The  appellees  claim  that, 
since  the  contract  relates  to  iron  and  steel  to  be  manufac- 
tured according  to  plans  and  specifications,  it  deals,  not 
with  goods  in  existence  at  the  time,  but  with  work  and 
labor  to  be  bestowed  in  their  manufacture,  and  that  the 
contract  does  not  come  within  the  purview  of  the  statute 
of  frauds.  That  question  need  not  be  discussed  here,  for 
if  it  be  assumed  that  the  contract  involved  in  the  instant 
case  is  one  within  the  statute  of  frauds,  the  letter,  in  our 
opinion,  constitutes  a  sufficient  memorandum.  This  court 
has  uniformly  held  that  our  statute  of  frauds  does  not 
require  all  the  terms  of  the  contract  to  be  stated  in  the 
written  memorandum,  but  that  details  may  be  supplied 
by  parol  evidence.    Rusicka  v.  Hotovy,  72  Neb.  589;  Mc- 
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Caffrey  Bros.  Go.  v.  Uart-Williams  Coal  Co.,  96  Neb.  774. 
We  cannot  perceive  that  any  essential  term  was  omitted 
from  the  letter.  It  set  forth  with  certainty  the  material  to 
be  furnished,  the  price  to  be  paid,  and  the  place  of  delivery. 
When  the  delivery  was  to  be  made  and  the  price  to  be 
paid  was  not  specifically  covered,  but  these  were  matters 
which,  if  not  implied  from  the  other  terms  of  the  contract, 
could  be  supplied  by  parol  under  the  rule  laid  down  in 
the  above-cited  cases. 

In  proof  of  its  contention  that  the  letter  of  February  9 
was  intended  to  be  only  part  of  the  preliminary  negotia- 
tion, to  be  consummated  later  by  the  execution  of  a  formal 
contract,  and  not  to  be  binding  until  such  formal  contract 
was  entered  into,  the  appellant  offered  to  show  that  like 
preliminary  proposals  to  furnish  materials  had  often  before 
been  submitted  by  it  to  the  appellees,  and  that  it  had  been 
their  custom  always  in  such  cases  to  enter  into  a  separate 
formal  contract.  The  form  of  contract  used  on  such  pre- 
vious occasions  was  also  offered  in  evidence.  The  refusal 
by  the  court  to  admit  the  offered  evidence  is  assigned  as 
error.  In  view  of  our  conclusion  that  the  letter  expressed 
all  the  terms  essential  to  a  complete  contract  and  became 
fio  when  accepted,  it  was,  in  our  opinion,  immaterial 
that  the  parties  may  have  contemplated  reducing  it  to  a 
more  formal  writing.  13  C.  J.  290,  291;  United  States 
V.  Carlin  Construction  Co,^  138  C.  C.  A.  449,  224  Fed. 
859;  Singer  v.  Disston  &  Sons,  178  App.  Div.  108,  165 
N.  Y.  Supp.  94.  "The  law  undoubtedly  is  that  an  informal 
agreement  complete  in  its  terms  will  take  effect  if  the 
parties  so  intend,  though  a  more  formal  contract  is  expect- 
ed to  be  afterwards  made,  provided  tljat  the  formal  con- 
tract is  not  to  contain  material  provisions  not  contained 
in  or  to  be  inferred  from  the  preliminary  informal  agree- 
ment."   Garrick  Theatre  Go.  v.  Gimbel  Bros,,  158  Wis.  649. 

No  reply  was  filed  to  the  appellant's  answer,  and  it  is 
argued  that  the  new  matter  set  up  therein  must  therefore 
be  taken  as  true,  and  that  the  appellant  was,  for  that 
reason,  entitled  to  judgment.    Evidence  was  tendered  by 
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the  appellant  in  the  court  below  in  support  of  all  the  aver- 
ments of  its  answer,  as  if  they  had  been  put  in  issue  by 
reply.  The  case  having  been  tried  in  all  respects  as  if  a  reply 
had  been  filed,  the  fact  that  it  w  as  not  actually  filed  cannot 
be  taken  advantage  of  on  appeal.  Oruenther  v.  Bank  of 
Monroe,  90  Neb.  280. 

No  error  appearing  in  the  record,  we  recommend  that 
the  judgment  be  aflSrmed. 

Per  Curiam.  For  the  reasons  stated  tn  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  affirmed,  and 
this  opinion  is  adopted  by  and  made  the  opinion  of  the 
court. 

Affirmed. 


Henry  Stalder,  appellee,  v.  Andy  Stalder,  appellant.' 

Filed  Decembeb  4,  1920.    No.  21152. 

1.  Wills:  Equitable  Convebsion.  Where  a  will  gives  the  executor 
power  to  sell  real  estate  to  carry  out  the  provisions  thereof,  and, 
because  of  deficiency  of  personal  estate,  ^hey  cannot  be  carried  out 
without  converting  the  real  estate  into  money,  the  conditions  being 
such  that  the  testator  must  have  intended  that  such  conversion 
should  take  place,  the  power,  although  not  in  express  terms  a 
positive  direction  to  sell  the  real  estate,  will  be  construed  as  such, 
and  an  equitable  conversion  of  the  real  estate  into  money  will  be 
deemed  to  have  occurred  at  the  testator's  death. 

2.  : :    Rents.  In  such  a  case  a  beneficiary,  who  is  given 

by  the  will  a  share  of  the  remainder  of  the  estate  after  the  pay- 
ment of  debts  and  legacies,  takes  no  interest  in  the  real  estate,  as 
such,  and  cannot  maintain  an  action  for  rents. 

Appeal  from  the  district  court  fop  Richardson  county: 
John  B.  Raper^  Judge.  Reversed  and  dismissed. 

Kelligar,  Ferneau  &  Gagnon,  for  appellant. 
John  Wiltse,  contra. 
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DORSEY;,  C. 

This  is  an  action  by  the  appellee,  Heniy  Stalder,  one  of 
the  children  and  beneficiaries  under  the  will  of  Anni« 
Stalder,  deceased,  to  recover  his  share  of  the  rent  of  a  cer- 
tain tract  of  land  of  which  she  died  seised,  accruing  after 
her  death.  This  appeal  brings  up  for  review  the  judgment 
of  the  court  below  aflSrming  his  right  to  sue  for  the  rent  in 
question  and  awarding  him  the  share  claimed,  on  the 
theory  that,  as  one  of  the  five  children  of  the  decedent,  the 
appellee  took  his  proportionate  share  as  tenant  in  common 
of  the  real  estate  upon  the  death  of  the  testatrix,  and  there- 
by became  vested  with  the  right  to  rents. 

Annie  Stalder  died  in  Richardson  county  in  October, 
1913,  leaving  no  personal  estate,  her  only  property  con- 
sisting of  80  acres  of  land  in  that  county.  By  her  last 
will  and  testament,  admitted  to  probate  in  August,  1915, 
she  appointed  her  son,  Joseph  Stalder,  executor,  and 
.  directed  him,  after  paying  her  debts  and  funeral  expenses, 
to  expend  $200  for  a  monument.  Another  item  of  the 
will  was  a  bequest  of  |1,000  to  her  daughter  Rosa.  In 
addition  to  the  specific  directions  and  beijuest  indicated,  the 
will  contained  the  following  clause:  ^'I  give,  devise  and 
bequeath  *  ♦  ♦  unto  my  five  beloved  children,  Henry, 
Frank,  Joseph,  Andrew  and  Rosa,  each  an  equal  share  of 
the  remainder  of  my  estate,  after  the  above  provisions  of 
this  instrument  have  first  been  carried  out.  It  is  expressly 
understood  that  my  executor  hereinafter  named  is  hereby 
given  all  power  and  authority  to  sell  any  or  all  real  estate 
in  my  name  to  cari^y  out  the  provisions  of  this  my  last  will 
and  testament." 

Letters  testamentary  were  issued  to  Joseph  Stalder  in 
August,  1915,  and  his  final  account  was  approved  and  he 
was  discharged  by  the  county  court  of  Richardson  county 
January  8,  1917.  The  land  was  sold  in  April,  1916,  by 
the  executor,  under  the  power  conferred  by  the  will,  to  the 
appellant  and  another,  the  proceeds  were  reported  in 
the  executor's  final  account,  and  after  the  debts,  funeral 
expenses,  outlay  for  monument,  and  the  amount  of  Rosa's 
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lefjacy  had  been  dediictecl,  the  remainder  was,  in  the  final 
decree  of  tlie  county  court,  ordered  distributed  in  equal 
shares  to  the  five  children  named  in  the  will.  It  is  undis- 
puted that  the  land  in  question  was  farmed  by  the  appellant 
Andy  Stalder,  one  of  the  children  of  the  deceased,  for  a 
period  antedating  her  death  and  extending  down  to  the 
date  of  the  sale.  No  rent  was  collected  or  accounted  for 
by  the  executor. 

Among  the  defenses  raised  in  the  court  below  to  the 
appellee's  suit  for  rent,  it  was  contended  by  the  appellant 
that,  because  of  the  power  bestowed  by  the  will  upon  the 
executor  to  sell  the  land  and  the  necessity  of  its  exercise  in 
order  to  carry  out  the  intention  of  the  testatrix,  there  was 
an  equitable  conversion  of  the  real  estate  into  money,  effec- 
tive at  the  time  of  the  death  of  the  testatrix ;  that  no  title 
to  the  real  estate  as  such,  and  consequently  no  right  to  col- 
lect or  sue  for  rents  and  profits,  passed  to  the  beneficiaries 
under  the  terms  of  the  will.  "Where  the  provisions  of  a  will 
are  of  such  a  character  as  to  amount  to  a  positive  direction 
to  convert  the  testator's  real  estate  into  money  or  personal- 
ty, or  where  by  a  fair  construction  of  the  will  such  inten- 
tion of  the  testator  is  clearly  shown  by  implication,  a  court 
of  equity  will  decree  that  an  equitable  conversion  of  the 
real  estate  of  the  testator  into  money  took  place  at  the  time 
of  his  death.''  Chick  v.  Ires,  2  Neb.  (Unof.)  879.  This 
case  is  cited  with  approval  in  the  opinions  in  the  following 
cases :  In  re  Estate  of  WillitSy  88  Neb.  805 ;  Coyne  v.  Davis, 
98  Neb.  763,  it  being  stated  in  the  opinion  in  the  latter 
case :  "The  rule  seems  to  be  that,  when  land  is  imperatively 
directed  to  be  sold,  it  is  considered  as  converted  into  money 
from  the  death  of  the  testator.  If  the  executor  has  the 
option  whether  to  sell  or  not,  or  if  he  is  merely  given  au- 
thority to  sell,  without  bcnng  directed  to  do  so,  then  it  re- 
mains as'  real  estate  until  the  conversion  takes    plaice." 

Examining  the  will  under  consideration  in  the  instant 
case,  in  the  light  of  the  foregoing  principles  and  the 
circumstances  in  evidence  bearing  upon  the  intention  of 
the  testatrix,  it  ai)pears  that  the  disi^ositions  made  by  her 

105  Neb.— 54 
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in  the  will  left  no  alternative  to  the  executor  other  than  to 
sell  the  land.  There  was  no  personal  estate,  and  the  funds 
necessary  to  comply  with  the  directions  to  pay  debts  and 
funeral  expenses,  to  purchase  a  monument,  and  to  pay 
Rosa's  legacy  of  $1,000,  could  be  derived  from  no  other 
source  except  the  proceeds  of  a  sale  of  the  land.  Under 
those  conditions,  the  words,  "it  is  expressly  understood 
that  my  executor  hereinafter  named  is  hereby  given  all 
power  and  authority  to  sell  any  or  all  real  estate  in  my 
name  to  carry  out  the  provisions  of  this  my  last  will  and 
testament,"  must  be  construed  as  equivalent  to  an  im- 
perative direction  to  sell  the  land. 

It  is  argued  by  the  appellee  th'it  the  language  of  the 
will  is  not  imperative  or  positive  with  regard  to  the  ex- 
ecutor's power  of  sale,  but  that  it  is  only  conditional.  The 
power  is  "given"  to  him,  but  he  is  not,  in  express  terms, 
commanded  to  exercise  it.  Nevertheless,  the  explicit 
requirements  of  the  other  provisions  of  the  will  in  effect 
lay  that  command  upon  him.  He  cannot  carry  out  the 
testatrix'  scheme  in  the  disposition  and  division  of  her 
property  unless  he  does  sell  the  land.  The  determining 
factor  is  not,  in  our  opinion,  the  precise  language  in 
which  the  power  is  couched,  but  the  intention  of  the 
testator  as  gathered  from  all  the  provisions  of  the  will 
construed  together  and  the  necessities  of  the  case.  It 
is  well  said  in  Harrington  v.  Pier,  105  Wis.  485,  50  L.  R. 
A.  307:  "The  rule  is  that  where  there  is  a  positive 
direction  in  a  will  to  convert  the  real  property  into 
personalty,  or  there  is  a  power  of  sale  in  a  will  and  be- 
quests of  such  a  character  as  to  plainly  indicate  a  testa- 
mentary intent  that  such  power  shall  be  executed  to  pro- 
vide the  means  of  satisfying  them,  or  where  the  pro- 
visions of  a  will  cannot  be  carried  out  without  converting 
the  realty  into  personalty,  and  the  conditions  are  such 
that  the  testator  must  have  contemplated  that  such  con- 
version would  take  place  to  that  end,  courts  of  equity 
deal  with  the  estate  as  personal  property  from  the  time 
the  will  takes  effect — from  the  death  of  the  testator.'* 
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Since  it  is  apparent  that  the  appellee  acquired  no  in- 
terest in  the  real  estate,  as  such,  by  the  terms  of  the  will, 
and  his  action  for  rents  must,  for  that  reason,  fail,  it  will 
be  unnecessary  to  notice  other  points  of  alleged  error 
raised  and  discussed  by  the  appellant.  We  therefore 
recommend  that  the  judgment  of  the  court  below  be 
reversed  and  the  action  dismissed. 

Per  Curiam.  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed  and 
the  action  dismissed,  and  this  opinion  is  adopted  by  and 
made  the  opinion  of  the  court. 

Reversed  and  dismissed. 


Alson  B.  Cole  v.  State  of  Nebraska. 

Filed  Decem-beb  18,  1920.     No.  21844. 

1.  Criminal  Law:  Homicide:  Instruction:  Degree  of  Grime.  Under 
section  9130,  Rev.  St.  1913,  requiring  the  court,  upon  a  plea  of 
guilty  in  a  homicide  case,  to  take  testimony  and  to  determine  the 
degree  of  the  crime,  held,  that  an  instruction  to  the  jury,  declaring 
that  the  defendant  Is  convicted  of  murder  in  the  first  degree.  Is 
a  Judicial  determination  of  the  degree  of  the  crime,  though  the 
court  may  have  erroneously  stated  in  such  instruction  that  the 
degree  of  the  crime  had  been  determined  by  reason  of  the  plea  of 
guilty. 

2.  :  :     Plea  op  Guiltt:     Degree  op  Crime:    Evidence. 

When  a  plea  of  guilty  is  entered  by  defendant  In  a  homicide  case, 
and  the  court  takes  testimony  with  express  reference  to  the  crime 
committed,  as  it  relates  to  the  defendant,  it  is  presumed  that  the 
evidence  is  taken  for  the  purpoee  of  consideration  by  the  court  in 
fixiifg  the  degree  of  the  crime,  and  by  the  Jury  in  determining 
the  punishment  to  be  imposed,  though  the  record  does  not  af- 
firmatively so  disclose. 

3.  :  :  :  :  .    When  a  plea  of  guilty  is 

entered  by  the  defendant  in  such  a  case,  and  the  court  takes  testi- 
mony showing  the  circumstances  surrounding  the  crime,  the 
court  has  jurisdiction  to  determine  the  degree  of  the  crime,  and 
a  Judicial  determination  on  that  question  will  not  be  subject  to 
collateral  attack,  though  the  court  gives  erroneous  reasons  for 
his  conclusion. 
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Error  to  the  district  court  for  Howard  county :  Bayard 
H.  Paine,  Judge.  Petition  in  error  dismissed, 

m 

J.  M.  Priest,  for  plaintiflf  in  error. 

Clarence  A,  Davis,  Attorney  General,  and  Mason  Wheel- 
er, contra. 

Flansburg,  J. 

The  case  comes  here  from  an  entry  made  by  the  district 
judge,  as  a  nunc  pro  tunc  order,  in  the  record  of  the  case 
made  in  a  trial,  held  before  him  some  two  years  previous- 
ly. The  complete  record  in  the  original  case  is  found  in 
this  court  in  the  case  of  Orammer  v.  State,  103  Neb. 
325,  which  is  referred  to  by  the  attorneys  in  argument 
and  is  identified  in  this  proceeding  and  is  therefore  now 
before  the  court. 

It  appears  from  that  record,  as  stated  by  this  court  in 
its  opinion  in  In  re  Application  of  Cole,  103  Neb.  802, 
807,  that  the  criminal  actions  against  Cole  and  Grammer 
were  tried  together  in  the  one  proceeding,  and  that  no  re- 
quest was  ever  made  by  the  defendant  Cole  for  a  separate 
trial.  After  tlie  proceeding  had  commenced,  Cole  entered 
his  plea  of  guilty,  and  the  trial  court  made  a  statement 
that  the  proceeding  would  continue  as  to  Grammer  alone. 
Following  that  statement,  however,  and  in  contradiction 
thereof,  and  during  the  course  of  the  procec  ding,  the  judge 
at  various  times  directed  the  jury  that  certain  testimony, 
then  being  introduced,  was  introduced  and  was  to  be  con- 
sidered with  regard  to  the  Cole  case  only.  It  is  quite 
apparent  from  the  record  that  evidence  was  introduced  by 
the  trial  judge,  to  be  considered  with  regard  to  Cole,  and 
this  has  been  judicially  determined  both  by  this  court  and 
by  the  judge  of  the  district  court  of  the  United  States  for 
the  district  of  Nebraska. 

The  statute  (Rev.  St.  1913,  sec.  9130)  requires  the  court, 
upon  a  plea  of  guilty  being  made  in  a  homicide  case  to  take 
testimony,  and,  upon  that  testimony,  the  court  itself  must 
determine  the  degree  of  the  crime.  In  such  a  proceeding, 
after  a  plea  of  guilty,  any  introduction  of  testimony  with 
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regard  to  the  person  making  such  plea  is  presumed  to  have 
been  taken  for  the  purpose  designated  in  the  statute.  The 
court  is  not  required  to  aflSrmatively  show  by  the  record 
that  the  testimony  was  taken  for  such  purpose.  Ex  parte 
HaasCy  5  Cal.  App.  541;  State  i*.  Cumberland^  90  la.  525; 
tlx  parte  Woods,  41  Pac.  (Cal.)  796. 

The  trial  court,  by  taking  testimony  with  reference  to  the 
crime  committed  by  Cole  and  after  Cole  had  pleaded  guilty, 
had  jurisdiction  to  determine  the  degree  of  his  crime. 
Such  a  judicial  determination  was,  in  fact,  made  by  the 
court  in  its  instruction  to. the  jury  as  follows:  *'You  are 
instructed  that  the  defendant  Alson  B.  Cole,  upon  being 
arraigned  in  the  manner  and  form  hereinafter  set  out 
and  entering  a  plea  of  guilty  to  murder  in  the  first  degree, 
is  thereby  convicted  of  said  crime.''  The  instruction  then 
advises  the  jury  that  it  was  for  the  jury  to  determine  the 
question  only  of  the    penalty  to  be  imposed. 

.This  instruction  fixed  the  degree  of  the  crime  definitely 
and  finally  and  beyond  the  power  of  the  jury  to  change  or 
modify  it.  The  court  made  this  adjudication  and  the  jury 
had  no  part  in  it.  The  adjudication,  on  its  face,  appears 
to  be  erroneous.  It  recites  that  Cole  was  guilty  of  murder 
in  the  first  degree,  by  reason  of  his  plea  of  guilty.  Though 
the  court  may  have  disregarded  the  testimony  introduced 
for  the  purpose  of  fixing  the  degree  of  the  crime  and  may 
have  determined  that  Cole  was  guilty  by  reason  of  his  plea 
of  guilty,  still,  from  the  fact  that  the  court  erroneously 
came  to  that  conclusion,  it  does  not  necessarily  follow  that 
the  court  was  without  jurisdiction.  The  reason  given  by 
the  court  would  be  no  different  in  nature  than  if  the  court 
had  erroneously  stated  that  certain  particular  evidence 
was  sufficient  to  convict  the  accused  of  murder  in  the  first 
degree,  in  a  case  where  the  evidence  was  not,  in  fact, 
sufficient  as  a  basis  for  such  a  conclusion.  In  either  event, 
the  reason  given  by  the  trial  court  would  be  a  mere  error 
in  the  exercise  of  his  judicial  powers  in  a  matter  where 
he  had  full  jurisdiction  to  ultimately  determine  the  de- 
gree of  the  crime.  The  decision  by  the  federal  court,  decid- 
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ing  that  it  was  necessary  for  the  district  court  for  Howard 
county  to  take  further  proceedings,  is  based  upon  a  conclu- 
sion that  the  trial  court  had  made  no  "finding  or  determina- 
tion'' of  the  degree  of  the  crime.  We  cannot  so  interpret 
the  instruction  that  we  have  referred  to,  given  by  the 
trial  judge,  and  which  directed  the  jury  that  the  defend- 
ant "is  convicted  of  murder  in  the  first  degree."  In  our 
opinion  the  instruction,  though  on  its  face  erroneous, 
was  a  finding  and  determination  of  the  degree  of  the  crime. 
Ex  parte  Haase,  5  Cal.  App.  541;  State  t*.  Cumberland^ 
90  la.  525;  Ex  parte  Woods,  41  JPac.  (Cal.)  796;  People  v. 
Noll,  20  Cal.  164;  16  C.  J.  1271,  sec.  3013.  The  courts 
erroneous  reason  for  such  conclusion  did  not  change  the 
fact  that  such  a  conclusion  had  been  made,  and  the  direc- 
tion to  the  jury  that  Cole  was  guilty  of  murder  in  the  first 
degree  conferred  power  on  the  jury  to  decide  upon  the 
punishment  to  be  imposed. 

The  error  of  the  trial  court  was  not  jurisdictional,  though 
it  was  an  error  that  might  have  been  taken  advantage  of 
by  a  direct  proceeding  for  review  brought  to  this  court.  No 
such  proceeding  wrs  ever  had.  Such  errors  are  not  subject 
to  collateral  attack.     Fuller  v.  Fenton,   104  Neb.   358. 

Following  the  decision  of  the  federal  court,  the  trial 
court  has  made  an  entry  attempting  to  correct  his  record, 
to  the  effect  that  he  did,  in  his  own  mind,  at  the  time  of 
the  trial,  from  the  evidence  adduced,  determine  upon  the 
degree  of  the  crime,  though  he  had  given  no  expression  to 
that  decision  except  that  which  is  contained  in  his  instruc- 
tions to  the  jury. 

It  is  the  contention  of  the  defendant's  counsel  that  the 
original  record  is  insuflSx^ient  to  support  the  conviction, 
and  that  the  entry  by  the  trial  judge  is  an  unlawful  and 
ineffectual  attempt  to  correct  a  defective  record. 

Whether  or  not  such  an  entry  could  be  considered  by 
this  court  as  legally  or  properly  made,  or  as  having  any 
force  or  validity,  it  is  unnecessary  to  determine. 

We  are  of  opinion  that  the  original  record,  as  it  stood 
prior  to  the  making  of  such  entry,  was  sufficient  to  show 
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all  jurisdictional  requirements,  to.show  a  determination 
of  the  degree  of  the  crime,  and  to  show  such  a  compliance 
with  those  mandatory  provisions  of  the  criminal  law  as 
will  support  the  conviction  against  collateral  attack. 
The  proceeding  in  error  is  therefore 

Dismissed. 


Ward  Harris,  appellee,  v.  Dirk  E.  Harms,  appellant. 

Filed  December  23,  1920.     No.  21083. 

1.  Boundaries:  Location:  Evidence:  Burden  of  Pboof.  "Gorernment 
corners  fixed  by  a  United  States  surveyor  at  the  time  of  the  origi- 
nal survey  will  control  the  field  notes  of  the  survey  taken  at  the 
time  the  corner  was  erected  and  will  control  the  field  notes  or 
courses  and  distances  of  any  subsequent  survey.  Such  corner,  if 
identified  by  the  proofs,  is  the  best  evidence  of  where  the  line 
should  be.  But  in  the  absence  of  such  corner,  or  of  satisfactory 
proof  of  its  location,  the  field  notes  of  the  survey  will  govern  and 
determine  the  true  line,  and  such  field  notes  and  government 
plats  in  such  case  are  prima  facie  evidence  of  its  true  location, 
and  the  burden  is  then  shifted  to  the  party  who  wishes  to  establish 
the  corner  at  a  place  different  from  that  called  for  by-  the  field 
notes  and  government  plat  of  the  original  survey."  Knoll  v, 
Randolph,  3  Neb.  (Unof.)    599. 

2.  Instmctlons  set  out  in  the  opinion  held  free  from  error. 

3.  Evidence  held  sufficient  to  support  the  verdict  of  the  jury. 

Appeal  from  the  district  court  for  Keith  county :    Han- 
son M.  Grimes,  Judge.  Affirmed. 

George  B,  Hastings  and  B,  F.  Hastings,  for  appellant. 
H\  A.  Dano,  L.  A,  DeVoe  and  W.  T.  Wilcox,  contra. 

W.  T,  Thompson  and  J.  J.  Halligan,  amid  curice. 

Morrissey,  C.  J. 

This  is  an   action   in   ejectment  brought  by  plaintiff 
against  defendant  to  recover  possession  of  a  strip  of  land 


37G  NEBRASKA  REPORTS.  [Vol.  105 

Harris  v.  Harms. 


617  feet  wide  and  2,61(1  f^^t  in  length  along  the  boundary 
line  between  the  southeast  quarter  and  the  northeast  quart- 
er of  section  32,  in  township  14  north,  of  range  40  west  of 
the  sixth  principal  meridian,  in  Keith  county.  There  was 
a  verdict  aud  judgment  for  plaintiff,  and  defendant  ap- 
peals. 

Plaintiff  is  the  owner  of  the  southeast  quarter  of  section 
32  and  defendant  is  the  owner  of  the  northeast  quarter 
of  that  section.  Each  is  holding  under  a  patent  duly  issued 
by  the  department  of  the  interior,  and  the  dispute  between 
them  is  not  a  dispute  as  to  titles,  but  as  to  the  location  of 
the  dividing  line. 

Prior  to  the  institution  of  this  litigation  there  had  been 
disputes  as  to  the  interior  boundary  lines  in  township  14, 
range  40,  and,  in  conformity  with  statutory  provisions, 
a  resurvey  of  the  lines  within  the  township  had  been  made 
by  the  deputy  state  surveyor.  Plaintiff  claims  his  land 
according  to  the  survey  thus  made.  Defendant  disputes 
the  accuracy  and  legality  of  this  survey,  and  also  claims 
possession  for  more  than  ten  years  next  preceding  the 
institution  of  the  suit.  The  (*orrectness  of  instruction 
No.  6,  given  by  the  court  on  its  motion,  is  challenged  by 
appellant.     I'his  instruction  reads  as  follows: 

"The  jury  are  instructed,  as  a  matter  of  law,  that  govern- 
ment corners  fixed  by  a  United  States  sui'veyor  at  the 
time  of  the  original  survey  will  control  the  field  notes  of  the 
survey  taken  at  the  time  the  corner  was  erected  and 
will  control  the  field  notes  or  courses  and  distances  of  any 
subscMiuent  survey. 

"Such  corner,  if  identified  by  proofs,  is  the  best  evidence 
of  where  the  line  should  l>e.  But  in  the  absence  of  such 
corner,  or  satisfactory  proof  of  its  location,  the  field  notes 
Avill  govern  and  determine  the  true  line,  and  such  field 
notes  and  government  plats  in  such  case  are  prima  facie 
evidence  of  its  true  location. 

"If  the  monuments  erected  by  the  government  surveyor 
have  been  obliterated,  and  no  witness  can  fix  their  origi- 
nal location,  and  the  government  field  notes  returned  to 
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the  surveyor  g(»iieral  show  that  section  lines  were  es- 
tablished on  straight  lines  between  the  township  corners 
and  determine  their  location  by  courses  and  distances, 
the  field  notes  should  be  accepted  as  presumptively  correct, 
and  should  only  be  overcome  by  clear  and  satisfactory  evi- 
dence that  the  surveyor  established  the  corners  at  other 
points. 

"You  are  further  instructed,  as  a  matter  of  law,  that,  in 
determining  the  boundaries  of  land,  fixed  monuments  and 
known  corners  govern  both  courses  and  distances;  and 
where  the  existence  of  the  original  government  corner 
is  established  at  a  certain  point  by  sufficient  evidence, 
its  authenticity  cannot  be  overcome  by  showing  that  the 
location  is  not  at  the  distance  from  other  monuments 
indicated  by  the  field  notes   of  the  original  survey. 

"Where  land  has  been  surveyed  and  corners  located  by  or 
under  the  direction  of  the  federal  government,  all  persons 
are  bound  to  observe  such  survey  and  corners  where  the 
same  can  be  ascertained,  even  though  mistakes  may  have 
been  made  by  the  government  surveyors  in  the  location 
of  corners. 

"Where,  however,  no  corners  were  located  by  the 
government  surveyors,  or  where  it  is  impossible  to  ascer- 
tain with  any  degree  of  certainty  the  point  where  the 
government  surveyor  has  located  the  corner,  then  the 
county  surveyor  has  a  right  to  locate  the  corner,  and,  in 
case  of  a  quarter  corner,  it  would  be  his  duty  to  fix  thf 
corner  midway  between  the  known  section  corners  of  the 
section." 

Appellant  complains  of  the  several  paragraphs  of  this 
instruction.  The  instruction  must  be  read  as  a  whole.  As 
we  understand  appellant's  assignments,  his  main  criti- 
cism relates  to  the  second  paragraph  of  the  instruction, 
where  the  jury  are  told,  in  substan(!e,  that,  in  the  absence 
of  proof  of  the  location  of  the  corners  established  by  the 
original  government  survey,  the  field  notes  of  such  sur- 
vey will  be  taken  to  determine  the  true  location,  and  such 
field  notes  with  their  accompanying  maps  are  prima  facie 
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evidence  of  its  true  location.  The  rule  announced  has  long 
been  followed  in  this  state.  Knoll  v.  Randolph,  3  Neb. 
(Unof.)  599;  State  v.  Ball,  90  Neb.  307. 

By  instruction  No.  7,  which  is  criticised  by  appellant, 
the  court  referred  to  the  state  statute  (Rev.  St.  1913  sec. 
5566),  providing  for  resurveys:  "In  case  of  any  dispute 
among  owners  of  and  arising  for  or  by  reason  of  any  survey 
of  boundaries  of  lands."  It  is  claimed  that  there  is  no 
evidence  to  show  that,  prior  to  the  making  of  the  survey, 
there  was  dispute  among  the  owners  of  the  land  in  that 
township,  and  that  by  this  instruction  special  prominence 
was  given  to  the  evidence  of  the  deputy  state  surveyor 
who  made  the  survey  on  which  plaintiff  relies.  But  this 
criticism  is  not  well  founded,  as  appellant's  own  pleading 
alleges  that  there  was  a  dispute  over  the  line  as  early  as 
1907. 

Appellant  urges  that  there  was  error  in  giving  "in- 
struction No.  8,  which  reads: 

"In  this  case  if,  from  the  evidence,  you  believe  that  the 
line  between  the  said  northeast  quarter  and  the  south- 
east quarter  of  section  32,  as  shown  by  the  survey  of  the 
state  surveyor,  is  as  fixed  by  the  original  survey,  or  if, 
from  the  evidence,  you  believe  that  the  government  sur- 
veyor in  surveying  said  township  14,  range  40  west,  did 
not  establish  the  interior  corners,  but  that  the  line,  as 
established  by  the  state  surveyor,  is  approximately  where 
it  would  have  been  had  the  government  surveyor  surveyed 
the  interior  of  said  township,  and  established  corners,  in 
accordance  with  and  corresponding  to  the  known  lines  and 
corners,  established  by  the  government  surveyors  on  the 
outside  boundary  of  said  township  14,  range  40  west,  then 
you  should  return  a  verdict  finding  for  the  plaintiff. 

"In  other  words,  if,  under  the  evidence,  you  believe  that 
the  surveyors  in  making  the  original  government  survey 
did  not  run  the  interior  lines  and  establish  the  interior 
corners  of  said  township  14  north,  range  40  w^est,  then  you 
should  find  for  the  plaintiff  in  accordance  with  the  lines 
and  corners  run  and  established  by  the  state  surveyor.  *' 
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Appellant  claims  that  by  this  instruction  the  court  left 
to  the  jury  the  question :  Did  the  government  surveyors 
actually  run  the  lines  and  establish  corners  on  the  ground? 
And  it  is  claimed  that  this  was  an  attempt  to  attack  col- 
laterally, in  an  action  between  private  parties,  the  sur- 
veys of  the  United  States.  On  the  record  presented  it  may 
be  said  to  appear  that  the  deputy  state  surveyor,  after 
making  a  most  thorough  investigation,  reached  the  con- 
clusion that  the  pits  were  not  dug,  the  mounds  erected, 
nor.tlie  stake  driven  at  each  corner  in  accordance  with  the 
practices  and  usages  of  government  surveyors,  while  the 
defendant  contended  that  these  things  had  been  done. 

We  do  not  understand  that  the  deputy  state  surveyor 
reached  the  conclusion  that  the  government  surveyor  had 
not  run  the  lines  and  actually  made  the  field  notes,  because 
he  appears  to  have  relied  upon  the  field  notes  in  doing 
his  work.  The  record  appears  to  present  one  of  two  alter- 
natives: The  government  surveyors  did  not  actually 
erect  the  monuments  at  the  section  corners,  or,  if  they 
did  erect  them,  they  have  become  wholly  obliterated  and 
lost.  Under  the  instruction  given,  the  jury  were  left  free 
to  adopt  either  alternative.  The  effect  of  appellant's 
argument  would  be  to  hold  that,  before  a  corner  may  be 
located  by  the  state  surveyor,  it  must  first  affirmatively 
appear  that  the  corner  once  existed.  This  would  defeat  the 
very  purpose  of  the  statute  allowing  resurveys.  To  make 
proof  of  the  former  existence  of  a  corner  other  than  by  the 
official  plats  and  field  notes  is  often  impossible.  The 
survey  made  by  the  deputy  surveyor,  under  which  plaintiff 
claims,  corresponds  substantially  with  the  government  field 
notes,  and  the  instructions  of  the  court  in  stating  the  effect 
to  be  given  to  this  resurvey  is  supported  by  the  evidence  and 
in  harmony  with  the  provisions  of  the  statute  (Rev.  St 
1913,  sec.  5566).  Appellant,  however,  contends  that  the 
rule  runs  counter  to  the  holding  in  Cragin  v,  Powell^  128 
U.  S.  691.  A  careful  reading  of  the  opinion  in  that  case 
discloses  a  state  of  facts  materially  different  from  the  facts 
disclosed  in  the  instant  case,  and  it  does  not  appear  that 


380  NEBRASKA  REPORTS.  [Vol.  105 

__ _^ % 

Harris  v.  Harms. 


the  court  therein  conclusively  held  that,  where  the  govern- 
ment surveyor  in  running  the  lines  failed  to  properly  mark 
the  section  corners,  another  surveyor,  duly  authorized,  in 
making  a  subsequent  survey,  might  not. locate  the  corners 
in  keeping  with  the  field  notes  on  the  same  basis  as  though 
the  monuments  had  been  actually  placed  on  the  ground  and 
later  obliterated. 

Appellant  also  cites  the  case  of  Weaver  v.  Hoiratt,  161 
Cal.  77, 118  Pac.  519,  and  171  Cal.  302, 152  Pac.  925.  This 
case  was  twice  before  the  supreme  court  of  California. ,  The 
first  paragraph  of  the  syllabus  of  the  second  opinion,  as  it 
appears  in  152  Pac.  925,  when  read  alone,  appears  to  sup- 
port the  position  of  appellant;  but,  when  the  subsequent 
paragraphs  of  the  syllabus  and  the  whole  opinion  are  read, 
the  conclusion  of  the  court  does  not  seem  to  be  in  conflict 
with  the  rule  herein  announced. 

Evidently  the  supreme  court  of  California  took  the  same 
view  that  we  express,  for  the  paragraph  of  the  syallabus 
from  the  Pacific  Reporter,  quoted  in  the  brief  of  appellant, 
is  not  found  in  the  official  state  report. 

Instruction  No.  9,  given  by  the  court,  is  assailed  as  throw^ 
ing  the  burden  of  proof  upon  the  defendant.  By  this  in- 
struction the  court  told  the  jury  that  the  survey  made  by 
the  state  surveyor  was  prima  facie  correct,  and  that  the 
burden  rested  upon  defendants  to  overcome  the  pre  sumptive 
correctness  of  the  survey.  This  instruction  must  be  con- 
sidered in  connection  with  the  other  instructions  given, 
together  with  the  provisions  of  the  statute  (Rev.  St.  1913, 
sec.  5566),  and,  when  so  considered,  it  appears  to  be  a  cor- 
rect statement  of  the  law  applicable  to  the  facts  disclosed. 

It  is  further  argued  that  the  verdict  is  not  sustained  by 
suflicient  evidence.  To  set  out  the  conflicting  evidence 
found  in  the  bill  of  exceptions  will  serve  no  useful  purpose. 
It  may  be  summarized  by  saying  that  the  deputy  state 
surveyor  and  a  number  of  other  witnesses  testified  to  mak- 
ing an  investigation  in  the  township  and  to  their  inability  to 
find  the  original  monuments  erected  by  the  government 
surveyors,  but  they  admitted  finding  what  they  denomi- 
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nated  "locators'  comers."  They  express  the  opinion  that 
these  "corners''  were  erected  by  land  speculators  and  land 
agents,  and  that  they  dififer  in  many  essentials  from  the 
monuments  erected  by  government  surveyors.  On  the 
other  hand,  defendant,  by  a  number  of  witnesses,  undertook 
to  show  that  these  corners  were  recognized  by  the  early  set- 
tlers as  the  official  monuments;  that  land  was  entered ;  that 
roads  were  laid  out,  and  fences  built,  relying  upon  them, 
and  that  they  have  been  recognized  for  a  long  term  of  years 
by  parties  residing  within  that  township.  Defendant  also 
claimed  to  have  inclosed  the  land  in  dispute  Avith  a  fence 
and  to  have  acquired  title  by  adverse  possession.  All  these 
disputed  questions  of  fact  were  submitted  to  the  jury  and 
resolved  in  favor  of  the  plaintiflf.  The  finding  of  the  jury 
is  amply  supported  by  tha  evidence,  and  the  judgment  is 

Affikmbd. 


Bess  M.  Baiter^  Administratrix^  appellee^  v.  John  G. 

Griess,  appellant. 

Filed  December  23,  1920.     No.  21093.  ^ 

1.  AppeaL*  Action  fob  Death:  Life  Expectancy  of  Beneficiary. 
When  in  a  suit  by  a  wife  for  the  death  of  her  husband  his  life 
expectancy  is  affirmatively  shown,  but  no  proof  is  made  of  the 
age  or  life  expectancy  of  the  wife,  but  she  is  a  witness  before  the 
Jury,  and  the  lack  of  proof  as  to  her  age  and  expectancy  is  raised 
for  the  first  time  on  appeal,  the  court  will  assume  that  the  jury 
took  into  account  the  apparent  age  and  expectancy  of  the  wife. 

2.  Negligence:  Automobile:  Injury  to  Guest.  The  owner  of  an  auto- 
mobile who  invites  another  to  ride  with  him  as  a  guest,  the  invi- 
tation being  accepted,  does  not  thereby  become  the  insurer  of  the 
safety  of  the  guest,  but  he  is  bound  to  use  ordinary  care  not  to 
increase  the  danger  to  the  guest  by  fast  and  reckless  driving. 

3.  Instructions  examined,  and  held  free  from  error. 

Appeal  from  the  district  court  for  Clay  county :    Haury 
S.  DuNGAN,  Judge.  Affirmed. 
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Ambrose  C.  Epperson,  Charles  H.  Sloan,  Frank  W. 
Sloan  and  Thomas  J.  Keenan,  for  appellant. 

Reese  &  Stout,  contra. 

MORRISSEY^  C.  J. 

Plaintiff,  as  administratrix  of  the  estate  of  her  deceased 
husband,  Charles  J.  Bauer,  recovered  a  judgment  for  |5,000 
in  the  district  court  for  Clay  county  against  defendant, 
who  appeals. 

October  8,  1916,  defendant,  and  his  family,  being  about 
to  take  a  pleasure  ride  in  defendant's  automobile,  invited 
plaintiff  and  her  husband  to  accompany  them.  While  they 
were  driving  along  a  main  highway,  a  man  named  Mitchell 
drove  by  them,  or  attempted  to  do  so.  It  is  claimed  by  plain- 
tiff that,  at  the  suggestion  of  defendant's  wife,  defendant 
increased  the  speed  of  the  car  and  drove  it  in  a  reckless 
and  dangerous  manner ;  on  behalf  of  defendant  it  is  claimed 
that  the  speed  of  the  car  was  increased  to  comply  with 
the  expressed  wish  of  the  guests.  In  any  event  the  evidence 
is  clear  that  the  speed  of  the  car  was  accelerated.  Defend- 
ant drove  his  car  too  far  to  the  left  side  of  the  beaten 
tread  of  the  road,  thereby,  striking  a  small  ditch  extending 
from  the  end  of  a  culvert.  It  is  not  made  entirely  clear 
whether  this  directly  resulted  in  the  collapse  of  one  of  the 
front  wheels  of  the  car  or  whether  it  merely  caused  the 
driver  to  momentarily  lose  control  of  his  car.  The  car  was 
upset,  and  plaintiff's  intestate  and  one  of  defendant's 
children  sustained  injuries  from  which  they  died.  It  is 
stated  in  the  brief  of  appellant  in  enumerating  the  con- 
troverted facts  that  proof  was  made  of  the  life  expectancy 
of  deceased,  but  no  proof  was  made  of  plain tiff^s  life  ex- 
pectancy, or  the  life  expectancy  of  deceased's  father  or 
mother,  for  whose  benefit  the  suit  is  also  brought. 

No  evidence  was  offered  to  show  that  deceased  had  ever 
contributed  anything  to  the  support  of  either  his  father  or 
mother,  or  that  he  might  ever  be  called  upon  to  do  so.  But 
the  record  shows  affirmatively  that  he  had  used  his  entire 
income  for  the  support  of  himself  and  wife.    He  had  for 
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the  past  several  years  preceding  his  death  earned  flOO  a 
month  in  the  United  States  mail  service.  In  addition  to 
his  work  in  the  mail  service  he  and  his  wife  operated  a 
picture  show,  the  earnings  of  which  are  claimed  to  have 
been  f 250  a  month.  The  record  as  to  the  net  income  from 
the  picture  show  is  indefinite  and  unsatisfactory,  but  the 
earnings  definitely  shown,  owing  to  decedent's  long  life 
expectancy,  is  sufficient  to  sustain  the  judgment.  A  more 
serious  question  is  perhaps  presented  because  of  the 
failure  to  prove  the  life  expectancy  of  plaintiff.  Deceased 
had  a  life  expectancy  of  30  years.  The  proper  practice 
would  require  proof  of  the  wife's  expectancy.  But  she 
testified  before  the  jury  and  they  were  able  to  form  some 
judgment  of  her  expectancy.  Furthermore,  when  the  point 
is  not  brought  to  the  attention  of  the  trial  court,  but  is 
raised  for  the  first  time  on  appeal,  the  court  will  assume 
that  the  wife  was  not  older  than  her  husband,  3nd  that 
her  life  expectancy  was  equal  to  his. 

The  real  point  pressed  for  our  consideration  has  to  do 
with  the  rule  under  which  liability  may  attach  where  v.ae 
invites  another  to  ride  in  his  automobile,  as  a  guest,  and  the 
guest  is  injured.  Appellant  contends  that  under  such  cir- 
cumstances the  owner  of  the  car  is  not  liable  unless  it  is 
shown  that  he  is  guilty  of  gross  negligence. 

The  court  instructed  the  jury :  "When  defendant  invited 
Charles  J.  Bauer  and  his  wife  to  ride  in  the  automobile 
operated  by  him  and  undertook  to  provide  a  conveyance  for 
plaintiff  and  her  husband,  although  defendant  did  so  gratu- 
itously, he  was  bound  to  exercise  due  and  reasonable  care  in 
the  operation  of  said  car  for  the  safety  of  his  guests,  and  not 
by  any  act  of  his  to  increase  the  danger  or  create  a  new 
or  unnecessary  danger. 

"If,  therefore,  you  find  from  the  evidence,  taking  into  con- 
sideration the  condition  of  the  road,  the  experience,  knowl- 
edge and  skill  of  defendant  in  driving  the  car,  the  speed 
at  which  he  was  going,  and  all  the  conditions  and  circum- 
stances shown  by  the  evidence  that  defendant  Griess  was 
negligent  and  careless  in  the  operation  of  the  car,  or  you 
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find  that  by  his  acts  he  increased  the  danger  or  created  a 
new  and  unnecessary  danger,  and  you  also  find  that 
defendant's  negligence  and  want  of  care  was  the  proximate 
cause  of  the  injury  and  death  of  Charles  J.  Bauer,  then,  if 
you  so  find,  your  verdict  will  be  for  the  plaintiff.'' 

The  court  also  instructed  the  jurj^  "that  by  the  term 
*due  and  ordinary  care,'  as  used  in  these  instructions,  is 
meant  such  a  degree  of  care  as  a  prudent  and  reasonable 
man,  guided  by  those  considei  ations  which  ordinarily 
regulate  the  conduct  of  human  affairs,  would  exercise 
under  the  existing  circumstances  and  conditions. 

"By  the  term  ^negligence,'  as- used  herein,  is  meant  the 
failure  to  exercise  such  care,  prudence  and  forethought  as 
under  the  circumstances  duty  requires  should  be  given  or 
exercised." 

Defendant  complains  of  these  instructions,  claiming 
that  the  jury  ought  to  have  been  told  that  before  recovery 
could  be  had  they  must  find  that  defendant  was  guilty 
of  gross  negligence.  The  contention  of  defendant  appears 
to  be  not  without  support :  Massaletti  r.  Fitzroy,  228  Mass. 
487;  Fhjnn  v.  LewiSy  231  Mass.  550.  In  the  latter  case, 
however,  it  is  pointed  out  that  under  a  new  statute  of  Mas- 
sachusetts a  recovery  may  be  had  on  proof  of  only  ordinary 
negligence.  However,  the  rule  is  different  in  other  juris- 
dictions. In  Beard  v,  Klnsmeier,  158  Ky.  153,  in  a  case 
very  similar  to  the  one  at  bar,  the  court  said :  "The  prin- 
cipal question  for  decision  is  this:  What  duty  does  the 
owner,  who  drives  his  automobile,  owe  to  his  guest  who 
accepts  an  invitation  to  ride  with  him?  Appellant  likens 
the  case  to  that  of  one  who  is  invited  upon  the  premises 
of  another,  and  insists  that  an  invited  guest  must  take  the 
premises  of  the  host  as  he  finds  them,  and  cannot  complain 
of  the  conduct  of  his  host  in  regard  to  keeping  the  premises 
in  repair,  or  in  the  management  of  his  personal  property 
for  the  pleasure  and  enjoyment  of  the  guest,  unless  guilty 
of  gross  negligence."  This,  in  substance,  is  the  claim  made 
by  appellant  in  the  instant  case.  The  claim  of  appellee 
here  may  be  likened  to  the  claim  of  appellee  in  that  case, 
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which  is  started  by  the  court  as  follows :  "On  the  other  hand 
appellee,  arguing  along  the  same  line,  insists  that  the  host 
who  invites  a  guest  to  come  upon  his  property,  or  to  use 
his  property,  either  expressly  or  impliedly,  owes  him  the 
duty  of  exercising  ordinary  or  reasonable  care  to  keep 
the  property  or  premises  in  a  safe  condition  so  that  he  will 
not  be  unreasonably  exposed  to  danger  or  injury;  and  that 
appellant  having  invited  appellee  to  ride  in  his  automobile, 
he  owed  her  the  duty  to  operate  it  in  a  careful  and  prudent 
manner."  In  that  case,  as  in  this,  the  court  instructed  the 
jury  that  it  was  the  duty  of  the  host  to  exercise  ordinary 
care  in  the  operation  of  his  automobile  to  avoid  injury  to 
those  who  were  in  the  automobile  with  him,  and  that  if  he 
ran  his  automobile  at  an  unreasonable  speed,  thereby  caus- 
ing injury  to  the  guest,  he  was  liable  for  the  injury.  On  re- 
view the  instructions  were  approved,  and  the  court  held 
(164  S.W.  319) :  "It  was  defendant's  duty,  upon  inviting 
plaintiflf  to  ride  as  a  guest  in  defendant's  automobile,  to 
use  ordinary  care  not  to  increase  plaintiflPs  danger  or  to 
create  any  new  danger,  such  as  by  fast  and  reckless  driv- 
ing, so  that  defendant  would  be  liable  for  injuries  to  plain- 
tiflf from  driving  the  automobile  recklessly." 

It  may  be  conceded  that  the  host  is  not  the  insurer  of  the 
safety  of  his  guest,  but  in  sound  reason  and  good  morals 
it  cannot  be  disputed  that  the  driver  of  an  automobile  who 
invites  his  friend  to  ride,  the  invitation  being  accepted,  is 
bound  to  exercise  reasonable  and  ordinary  care  in  the  opera- 
tion of  his  car,  and  is  not  free  to  expose  his  guest  to  unneces- 
sary danger. 

Every  controverted  question  of  fact  was  submitted  to 
the  jury  and  by  the  jury  resolved  against  the  defendant, 
finding  no  error  in  the  instructions,  the  judgment  is 

Affirmed. 


105  Neb.— 25 
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Anton  Tramp  v.  State  op  Nebraska. 

Filed  December  23,  1920.     No.  21494. 


1.  Information:  Plea  'in  Bab:  Demubrer:  Amended  Information. 
When;  on  the  trial  of  one  charged  with  a  misdemeanor,  defendant 
has  entered  a  plea  in  bar  to  the  information,  and  the  county  at- 
torney has  filed  a  demurrer  thereto,  and  the  court  overrules  the 
demurrer,  It  is  not  error  for  the  court  to  fall  to  discharge  defend- 
ant, nor  error  to  permit  the  county  attorney  to  withdraw  the  In- 
formation and  file  an  amended  information. 

2.  Ghrimlnal  Law:  Information:  Plea  in  Bar:  Jury  Trial.  In  such 
case  it  was  not  error  to  refuse  a  jury  trial  on  the  issues  raised  by 
the  plea  in  bar,  since  it  was  not  filed  nor  urged  against  the  Informa- 
tion on  which  defendant  went  to  trial. 

3.  Evidence  examined,  and  held  sufficient  to  sustain  the  verdict, 

4.  Criminal  Law:  Sentence.  A  stentence  of  60  days'  imprisonment  In 
the  county  Jail  on  the  third  conviction  of  a  violation  of  chapter 
187,  Laws   1917,  Is  not  excessive. 

Error  to  the  district  court  for  Knox  county:  Anson 
A.  Welch,  Judge.  Affirmed. 

F.  L.  Bollen  and  R.  J.  Millard^  for  plaintiff  in  error. 

Clarence  A.  Davis,  Attorney  Oeneralj  and  (7.  L.  Dort, 
contra. 

MORRISSBY,  O.  J. 

Plaintiff  in  error  was  convicted  in  the  district  court  for 
Knox  county  of  giving  to  one  Carl  Yonke  a  quart  of 
whiskey  in  violation  of  chapter  187,  Laws  1917. 

May  27,  1919,  the  county  attorney  filed  an  information 
in  two  counts,  the  first  of  which  charged  that  defendant 
gave  and  furnished  to  one  Carl  Yonke  about  one  quart  of 
whiskey,  and  alleged  that  this  was  defendant's  third  of- 
fense, he  having  been  twice  convicted  of  a  violation  of 
chapter  187.  The  second  count  charged  defendant  with 
another  separate  and  distinct  violation  of  the  same  statute. 
June  2,  1919,  defendant  being  present  in  court,  the  state 
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wa«  given  leave  to  withdraw  the  information  then  on  file 
and  permitted  to  file  an  amended  information  instanter, 
and,  on  application  of  defendant,  the  trial  of  the  cause  was 
continued  to  the  succeeding  term.  The  amended  informa- 
tion, filed  by  leave  of  court,  charged  that — "On  the  18th 
day  of  eTuly,  1918,  he,  tlie  said  Anton  Tramp,  then  and  there 
being  in  said  county  of  Knox,  did  then  and  there  unlawful- 
ly ,  wilfully,  maliciously  and  feloniously  give  and  furnish  to 
one  Carl  Yonke  certain  intoxicating  liquors,  to  wit,  about 
one  quart  of  intoxicating  liquor,  commonly  called  whiskey, 
which  act  was  the  third  offense  of  said  Anton  Tramp,  in 
violation  of  chapter  187  of  the  Laws  of  the  1917  legislature 
of  the  state  of  Nebraska,  to  wit,  he  having  violated  said 
chapter  187  in  Dixon  county,  Nebraska,  on  April  14,  1918, 
and  pleaded  guilty  to  said  violation  on  the  16th  day  of  April, 
1918,  in  the  county  court  of  Dixon  county,  Nebraska,  and 
also  violated  said  chapter  187  in  Knox  county,  Nebraska, 
prior  to  this  offense,  by  furnishing  and  giving  to  Otto  Bartz 
three  drinks  of  intoxicating  liquor,  commonly  called  whis- 
key, on  the  18th  day  of  July,  1918,  and  wa^  convicted  of 
said  offense  on  the  19th  day  of  September,  1918,  in  the 
county  court  of  Knox  county,  Nebraska."  To  this  amended 
information  defendant  filed  a  general  demurrer.  The 
demurrer  was  overruled.  October  17,  1919,  defendant 
filed  his  plea  in  bar  to  the  amended  information  filed  June 
2,  1919.  The  county  attorney  thereupon  filed  a  demurrer 
to  the  plea  in  bar,  which  was  overruled  by  the  court,  but 
upon  request  of  the  county  attorney  he  was  given  leave  t<? 
withdraw  the  amended  information  then  on  file  and  to  file 
an  amended  information  instanter.  The  county  attorney 
thereupon  filed  his  second  ^mended  information  in  form 
and  substance  the  same  as  the  first  amended  information. 
October  20,  1919,  defendant,  being  present  in  court,  was 
arraigned  and  placed  on  trial  under  the  second  amended 
information.  The  jury  found  defendant  guilty  as  charged 
and  the  court  sentenced  him  to  60  days'  imprisonment  in 
the  county  jail. 


>. 
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As  grounds  for  reversal  it  is  first  •  alleged  that 
the  court  erred  in  not  discharging  defendant  on  its  own 
motion  after  the  demurrer  of  the  county  attorney  to  de- 
fendant's pleaMn  bar  had  been  overruled.  We  are,  however, 
cited  to  no  authority  requiring  such  summary  action  to  be 
taken.  It  is  also  said  the  court  erred  in  denying  defendant 
a  jury  trial  on  his  plea  in  bar.  The  ruling  of  the  court  was 
not  to  the  prejudice  of  the  defendant.  When  the  demurrer 
filed  by  the  county  attorney  was  overruled,  he  at  once 
asked  and  was  granted  leave  to  withdraw  the  amended  in- 
formation. The  information  being  withdrawn,  there  was 
nothing  before  the  court  to  submit  to  the  jury.  When  the 
second  amended  information  was  filed,  defendant  might 
again  have  filed  a  plea  in  bar,  but  he  did  not  do  so.  He 
elected  to  stand  trial.  This  being  true,  all  proceedings  had 
on  the  original  information  and  the  first  amended  informa- 
tion stood  for  naught. 

It  is  also  argued  that  the  verdict  is  not  supported  by 
sufficient  evidence,  and,  therefore,  the  court  erred  in  not 
directing  a  verdict  for  defendant.  There  is  a  direct  conflict 
in  the  evidence.  Bartz,  a  witness  for  the  state,  testified  to 
facts  which,  if  believed,  fully  support  the  verdict.  Defend- 
ant testified  to  an  entirely  different  state  of  facts.  Were 
we  sitting  as  the  triers  of  fact,  we  might  say  that  defend- 
ant's story  was  the  more  reasonable;  but  these  parties 
were  before  the  jury,  which  had  the  right  to  believe  the 
one  and  disbelieve  the  other.  Defendant's  former  convic- 
tions for  violation  of  this  statute  were  admitted.  It  is  clear 
that  he  was  present  at  the  time  this  liquor  was  given  to 
Yonke,  and  the  facts  and  circumstances  are  such  that  we 
cannot  say  the  verdict  is  not  sufficiently  supported,  and 
the  judgment  is 

AFFIHM£U>. 

Day^  J.,  not  sitting. 
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Myrtle  E.  Ohristensen^  appellant^  v.  Protector  Sales 

Company,  appellee. 

Filed  Decembeb  23,  1920.     Na.  21682. 

Master  and  Servant:  Workmen's  Compensation:  Review.  "On  appeal 
from  the  district  court  to  the  supreme  court  In  a  workmen's  com- 
pensation case,  findings  of  fact  supported  by  sufficient  evidence 
and  findings  of  fact  on  substantially  conflicting  evidence  will  not 
be  reversed  unless  cleaHy  wrong."  American  amelting  d  Refining 
Co,  V.  Casaih  104  Neb.  706. 

Appeal  from  the  district  court  for  Douglas  county: 
Willis  G.  Sears^  Judge.  Affirmed. 

B.  N.  Robertson,  for  appellant. 

Brome  &  Ramsey  and  Joseph  P.  Uvick,  contra. 

MORRISSBY^  C.  J. 

Plaintiff  appeals  from  a  judgment  of  the  district  court 
for  Douglas  county  denying  a  recovery  under  the  work- 
men's compensation  act  (Rev.  St.  1913,  ch.  35)  for  the 
death  of  her  husband,  Alex  O.  Christensen. 

November  22,  1919,  Alex  O.  Christensen  entered  into  a 
verbal  agreement  with  defendant  whereby  he  undertook 
to  sell  defendant's  products  to  the  retail  trade  on  a  commis- 
sion basis.  Under  this  agreement  Christensen  was  assigned 
a  territory,  and,  November  24,  1919,  he  called  at  defend- 
ant's ot&ce  and  was  given  an  advancement  of  |40.  He  was 
furnished  with  samples  of  the  goods  he  was  to  sell  and  with 
advertising  matter.  He  at  once  went  into  his  territory  and 
on  the  same  day  took  two  orders  for  merchandise.  On  the 
morning  of  the  second  day,  while  traveling  by  automobile 
between  two  towns  within  his  territory,  he  was  accidently 
killed. 

The  issue  involved  is  whether  at  the  time  Christensen 
met  his  death  he  was  an  employee  of  defendant  within  the 
contemplation  of  the  workmen's  compensation  act.  The  dis- 
trict court  found  that  he  was  not  such  employee.  In  Ameri- 
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can  Smelting  S  Refining  Co.  v.  Oassily  104  Neb.  706,  it  is 
said:  "On  appeal  from  the  district  court  to  the  supreme 
court  in  a  workmen's  compensation  case,  findings  of  fact 
supported  by  sufficient  evidence  and  findings  of  fact  on 
substantially  conflicting  evidence  will  not  be  reversed  un- 
less clearly  wrong."  In  the  instant  case  there  is  no  conflict 
in  the  evidence.  We  have  therefore  to  determine  whether 
there  is  sufficient  evidence  to  support  the  finding  of  the 
trial  court.  It  is  admitted  that  the  verbal  contract  was 
made,  and  that  Christensen  was  in  his  'territory  selling 
goods  on  commission  at  the  time  he  met  with  the  accident 
that  caused  his  death.  Plaintiff,  in  order  to  prove  that 
decedent  was  an  employee  of  the  defendant  within  the 
terms  of  the  statute,  shows  that  he  entered  into  this  agree- 
ment to  sell  defendant's  products,  to  be  compensated  there- 
for by  a  commission  of  10  per  cent,  on  the  total  sales ;  that 
defendant  had  other  salesmen  working  under  a  similar 
agreement,  each  assigned  to  a  separate  territory,  and  was 
endeavoring  to  engage  other  salesmen  to  take  over  other 
territory ;  that  the  company  had  advanced  |40,  which  was 
charged  against  commissions  yet  to  be  earned,  and  that 
this  seemed  to  have  been  the  practice,  it  being  shown  that 
a  similar  advance  had  been  made  to  another  salesman ; 
that  the  deceased  was  engaged  in  no  other  line  of  work 
and  was  carrying  samples  of  defendant's  merchandise  and 
advertising  matter  furnished  by  defendant.  There  is  also 
recited  a  telephone  conversation  between  the  undertaker 
at  Genoa,  where  Christensen  died,  and  the  manager  of  de- 
fendant company.  According  to  the  testimony,  the  under- 
taker called  the  manager  of  the  defendant  company,  in- 
formed him  of  Christensen's  death,  and  was  directed  by 
defendant's  manager  to  furnish  a  casket  and  prepare  the 
body  for  shipment.  The  undertaker  also  testified  that  de- 
fendant's manager  said :  "We  will  see  that  you  get  your 
money.  ♦  ♦  ♦  Mr.  Christensen  just  began  to  work  for 
us.  This  is  his  second  day  out  for  us,  as  he  just  started 
to  work."  It  is  also  pointed  out  that  the  contract  was 
silent  as  to  the  length  of  time  it  should  run;   that  there 


Vol.  105]         SEPTEMBER  TERM,  1920.  391 

_ • 

Christensen  y.  Protector  Sales  Co. 

was  no  agreement  as  to  any  definite  amount  of  work ;  that 
he  was  required  to  make  daily  reports  of  sales  made  by 
him ;  all  orders  were  taken  subject  to  the  approval  of  the 
defendant,  and  defendant  fixed  the  price  at  which  the 
goods  were  to  be  sold,  as  well  as  the  terms  of  payment; 
and  defendant's  manager  knew  that  Christensen  was  going 
into  the  territory  assigned  to  him. 

The  foregoing  is  in  substance  the  facts  and  circum- 
stances on  which  plaintiff  relies  to  show  that  Christensen 
was  an  employee  of  defendant  within  the  meaning  of  the 
statute.  It  is  argued  that  the  contract  is  in  law  one  of  gen- 
eral employment,  creating  the  relationship  of  master  and 
servant,  and  that  under  its  terms  defendant  retained  the 
right  to  direct  and  control  Christensen  as  to  the  time  and 
manner  of  executing  his  work. 

Generally,  to  determine  whether  the  relationship  of  em- 
ployer and  employee  exists,  it  is  necessary  to  determine 
the  right  of  the  employer  to  control  the  manner  and  method 
in  which  the  service  shall  be  rendered.  This  ordinarily  in- 
cludes the  right  to  determine  the  hours  of  service  and  to 
have  the  exclusive  right  to  the  time  demanded.  In  the 
instant  case  Christensen  was  not  required  to  render  service 
any  particular  day  or  to  travel  in  any  special  manner  or, 
'  in  fact,  to  travel  at  all.  He  might  devote  every  day  of  the 
week  to  the  sale  of  defendant's  products  or  he  might  let 
days  go  by  without  doing  any  act  whatever  in  relation  to 
his  contract.  Nor  was  he  required  to  render  the  service 
personally.  He  was  paying  his  own  expenses ;  and  he  was 
not  obligated  to  take  orders  for  any  specified  quantity  of 
defendant's  goods.  Defendant  had  no  right  to  dictate  to 
the  salesman  in  relation  to  the  method  of  transportation 
which  he  would  employ.  The  relationship  existing  be- 
tween these  parties  may  be  likened  to  that  between  insur- 
ance solicitors  and  their  companies.  When  day  dawns  the 
agent  is  free  to  work  or  play.  If  he  idles  away  the  day, 
he  does  so  at  his  own  loss.  The  company  has  the  right 
only  to  revoke  the  agency  agreement.  Christensen  was  free 
to  make  his  sales  by  writing  letters  to  the  dealers  within 
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his  territory;  he  might  have  called  them  by  telephone,  or 
he  might  have  employed  subagents.  He  was  the  master 
of  his  own  acts,  and  his  compensation  depended  solely 
upon  the  results  obtained. 

Under  the  facts  disclosed,  it  cannot  be  said  that  the 
finding  of  the  trial  court  is  not  supported  by  suflScient 
evidence,  and  the  judgment  is 

Affirmed. 


KussBLL  Cottrell  v.  State  of  Nebraska. 

Filed  Decembeb  23,  1920.    No.  217?1. 

1.  Evidence  examined,  and  held  to  sustain  the  verdict. 

2.  Criminal  Law:  Exhibits.  When  articles  are  introduced  in  evidence 
as  exhibits,  it  is  essential  to  their  consideration  by  a  reviewing 
court  that  they  be  properly  identified  as  forming  part  of  the  evi- 
dence in  the  case. 

3.   : .    When  such  objects  are  introduced  in  evidence,  they 

are  thereby  placed  in  the  custody  of  the  court,  and  should  not, 
without  leave  of  court,  be  taken  from  the  custody  of  the  official 
court  reporter.  The  county  authorities  should  provide  that  officer 
with  a  safe  place  in  which  to  keep  such  exhibits  under  his  sole 
control. 

Error  to  the  district  court  for  Douglas  county :  Alexan- 
der C.  Troup,  Judge.    Affirmed, 

Myers  S  Meecham^  for  plaintiff  in  error. . 

Clarence  A.  Davis,  Attorney  General,  and  J,  B.  Barnes, 
contra. 

Letton,  J. 

Plaintiff  in  error  was  convicted  of  murder  in  the  first 
degree.  The  penalty  imposed  was  life  imprisonment.  From 
this  conviction  he  prosecutes  error. 

The  trial  was  had  upon  an  information  charging  him 
jointly  with  Willard  Carroll,  and  both  were  convicted. 
The  undisputed  facts  show  that  the  accused  and  Carroll, 
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both  young  colored  men,  hurriedly  entered  the  premises  in 
Omaha,  where  the  deceased  conducted  a  grocery  store  and 
meat  market,  about  8 :30  or  9  o'clock  in  the  evening.  Car- 
roll had  a  pistol  in  his  hand.  At  that  time  Jake  Rosenthal, 
the  son,  and  Bessie  Rosenthal,  daughter-in-law  of  the  .de- 
ceased, were  in  the  store.  The  deceased  had  just  entered 
from  the  east,  and  was  standing  near  the  stove  facing  west, 
the  daughter-in-law  was  standing  near  the  counter  north- 
west of  him,  while  the  son  and  the  clerk  were  to  the  south, 
or  a  little  to  the  southeast,  of  where  the  deceased  stood 
when  the  fatal  shot  wa8  fired.  Mrs.  Rosenthal  testifies 
that  when  the  men  came  into  the  store  Carroll  had  a  gun 
in  his  hand.  One  of  them  said,  "Don't  move,''  and  said  to 
the  other  man,  "Get  the  cash,"  Cottrell  started  toward  the 
cash  register,  she  heard  a  shot,  but  cannot  say  who  fired 
it,  and  screamed  to  her  husband  to  "get  the  gin."  De- 
ceased fell  to  the  fioor,  falling  westward.  Her  husband 
did  not  fire  until  after  his  father  had  fallen,  and  she  had 
shouted  to  him  to  get  the  gun.  After  that  the  colored  men 
ran,  and,  as  they  ran  out  of  the  door,  Carroll  turned  and 
shot. 

The  medical  testimony  shows  that  a  bullet  had  entered 
the  left  ear  of  the  deceased,  ranging  upwards,  penetrated 
the  temporal  bone,  and  lodged  back  of  the  left  eye.  Cer- 
tain police  officers  testiried  to  arresting  both  of  the  accused, 
and  to  the  finding  of  Cottrell's  gun,  recently  discharged, 
in  the  bottom  of  a  trunk  in  his  room,  and  of  a  number  of 
recently  discharged  cartridge  shells  in  the  back  yard  of 
the  premises  where  Cottrell  lived,  where  they  had  been 
thrown  by  a  woman  with  whom  he  lived. 

Neither  of  the  accused  testified.  All  we  know  of  their 
version  of  the  affair  is  the  testimony  of  certain  police  offi- 
cers as  to  statements  and  admissions  they  made  after  ar- 
rest. The  pistol  used  by  Jake  Rosenthal  was  not  intro- 
duced in  evidence.  The  pistol  taken  from  Cottrell  was  ad- 
mitted, but  it  is  not  with  the  record.  Three  bullets  were 
introduced  in  evidence.  One  of  these,  exhibit  6,  is  the  bul- 
let taken  from  the  skull  of  the  deceased,  identified  by  Dr. 
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McCleneghan,  and  said  by  him  to  be  "in  his  judgment'^ 
32-caliber.  This  is  the  only  testimony  as  to  the  caliber  of 
the  bullets.  Another  is  exhibit  7,  which  was  dug  out  from 
the  woodwork  of  the  north  counter  by  Mr.  Dunn,  and  ap- 
pears to  be  of  the  same  caliber.  Both  of  these  bullets  are 
identified.  The  record  shows  that  another  bullet,  exhibit 
14,  was  in  evidence,  but  no  bullet  so  identified  is  here.  Sev- 
eral bullets  and  empty  cartridge  shells,  two  of  the  bullets 
of  a  larger  size  than  the  others,  have  been  sent  here  since 
the  case  was  submitted,  but  none  of  these  is  properly  identi- 
fied or  shown  to  have  been  received  in  evidence. 

Counsel  who  presented  the  case  in  this  court  was  not 
present  at  the  trial.  The  exhibits  were  not  retained  by  the 
court  reporter,  but  counsel  for  the  accused  has  procured 
them  from  the  county  attorney's  office  since  the  argument 
in  this  court.  It  was  said  that  the  reason  for  this  unsatis- 
factory condition  of  the  record  is  that  it  is  the  custom 
in  Douglas  county  for  exhibits  in  criminal  cases  to  be  re- 
tained by  the  county  attorney.  Such  exhibits  in  many 
cases  are  of  the  utmost  importance,.  When  they  are  intro- 
duced in  evidence  they  are  in  the  custody  of  the  court,  and 
should  be  delivered  to  the  official  court  reporter,  not  to  be 
taken  without  leave  of  court,  until  attached  to  a  bill  of 
exceptions,  or  to  be  safely  kept  until  the  time  for  taking 
an  appeal  has  expired.  It  is  essential  to  the  proper  ad'- 
ministration  of  justice  that  such  exhibits  be  kept  in  the 
control  of  the  court,  and  that  they  are  not  subject  to  be  in- 
terfered with- by  other  persons,  especially  where  such  a 
grave  penalty  as  death  or  life  imprisonment  may  be  inflict- 
ed upon  the  accused  person. 

We  have,  then,  this  condition  of  the  record  as  to  the 
guns  and  bullets.  The  testimony  of  Bessie  Rosenthal  is 
that  she  only  glanced  at  her  husband's  gun,  and  it  was 
32-caliber,  so  far  as  she  knew.  The  testimony  of  police  offi- 
cer Franks  as  to  the  gun  taken  from  Cottrell  is  that  it  is 
SS-caliber.  The  testimony  of  the  doctor  is  .that  in  his  , 
judgment  the  fatal  bullet  is  32-caliber,  and  the  testimony 
of  1.  J.  Dunn  is  that  the  caliber  of  exhibit  7,  which  was 
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taken  from  the  counter,  is  32.  As  we  have  said,  neither 
of  the  accused  testified ;  the  only  evidence  offered  in  their 
behalf  being  as  to  character.  There  is  no  positive  testi- 
mony to  show  that  both  men  had  only  one  gun.  There  was 
ample  opportunity  to  dispose  of  another  before  they  were 
arrested.  It  is  not  improbable  that  men  engaged  in  rob- 
bery would  both  be  armed.  There  is  no  definite  testimony 
as  to  which  of  the  accused  shot  when  in  the  store,  except 
a  statement  by  Carroll  that  he  fired  a  shot  accidentally. 
Jake  fired  five  shots.  Several  must  have  been  fired  by  the 
accused.  There  is  no  proof  as  to  the  number  of  shots  that 
were  fired  from  the  pistol  found  in  Cottrell's  room,  and  only 
one  discharged  bullet  is  here  of  a  larger  size  than  32-cali- 
ber.  Even  that  is  not  identified.  The  testimony  of  Jake 
Bosenthal  and  William  Laux  is  that  a  shot  was  fired  by  one 
of  the  accused  before  Jake  took  his  gun  from  the  desk,  and 
the  testimony  of  Bessie  is  positive  that  she  heard  a  shot 
and  saw  the  deceased  collapse  and  fall  before  she  screamed 
to  Jake  to  get  his  gun,  and  before  he  fired.  The  jury,  at 
the  request  of  the  accused,  were  permitted  to  view  the 
scene  of  the  tragedy  under  proper  precautions.  Under  all 
of  the  testimony  in  the  case,  and  considering  the  advan- 
tage the  jury  had  of  seeing  the  store  and  the  places  where 
the  bullets  were  fired,  and  of  weighing  and  applying  the 
testimony  in  connection  with  this  view,  we  believe  we  would 
not  be  justified  in  setting  aside  the  verdict. 

Affirmed. 


Cathryn  Sawyer^  appellee^  v.  Sovereign  Camp^  Wood- 
men OF  the  World,  appellant. 

Filed  December  23,  1920.     No.  21163. 

1.  Insurance:  Beneficiaby  Association:  Contract:  Future  By-Laws. 
An  agreement  by  a  member  of  a  fraternal  beneficiary  association 
to  comply  with  existing  and  subsequently  enacted  by-laws  applies 
to  a  future  by-law  exacting,  on  penalty  of  forfeiting  his  insurance, 
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payment  of  reasonable,  increased  assessments  to  cover  increased 
hazards  resulting  from  a  change  of  occupation. 

2.   :   :    By-Laws:    Reasonableness.     Reasonableness,   In 

view  of  the  powers,  purposes  and  duties  of  a  fraternal  beneficiary 
association,  is  the  test  of  a  by-law,  when  challenged  by  a  member 
as  interfering  with  vested  rights. 

3.   :  :  Status  of  Membebs.    The  status  of  a  member  of 

a  fraternal  beneficiary  association,  who  agrees  to  be  bound  by 
subsequently  enacted  by-laws,  is  not  merely  that  of  an  insured, 
since  he  is  part  of  a  fraternal  insurer,  and  is  thus  bound  by  the 
obligations  of  his  membership  to  contribute  his  share  to  a  general 
fund  raised  by  assessments  to  pay  the  insurance  of  all  beneficial 
members  in  good  standing 

4.  :  :  Obligation  of  Membebs.  By  statute  the  govern- 
ment of  a  fraternal  beneficiary  association  is  required  to  be  rep- 
resentative, and  each  member,  being  represented  in  its  sovereign 
body.  Is  bound  by  its  legal  enactments. 

9.   —J :  :   FoBFEiTUBE.  Forfeiture  of  fraternal  insurance  is 

a  reasonable  and  necessary  penalty  for  the  enforcement  of  con- 
tributions to  a  fraternal  insurance  fund  and  for  the  protection 
thereof. 

6.   : :  Change  of  Occupation:  Notice.  A  by-law  requiring 

a  member  of  a  fraternal  beneficiary  association  to  give  notice 
within  30  days  of  a  change  of  occupation  from  laborer  to  switch- 
man, and  to  pay  in  addition  to  his  regular  assessments  30  cents  for 
each  thousand  of  his  insurance  on  penalty  of  forfeiture,  is  on  its 
face  reasonable,  and  is  binding  on  a  member  who  agreed  in  ad- 
vance to  comply  with  subsequently  enacted  by-laws,  though  the 
occupation  of  switchman  was  not  a  prohibited  one  or  one  requiring 
payment  of  increased  dues  when  he  became  a  member. 

7.   :  :  Futube  By-Laws.  A  person  becoming  a  member 

of  a  fraternal  beneficiary  association  under  a  promise  to  conform 
to  existing  and  subsequently  enacted  by-laws  is  charged  with  the 
duty  of  informing  himself  in  regard  to  rules  and  regulations,  and 
this  duty  extends  to  the  exercise  of  the  association's  reserved 
power  to  make  amendments  or  to  enact  new  by-laws. 

8.  Pleading.  Under  the  statutory  rules  of  pleading,  new  matter  in 
the  reply  to  the  answer  is  treated  as  denied. 

9.  Insurance:  Fobfeitube:  Waiveb.  In  a  suit  on  a  fraternal  bene- 
ficiary certificate,  waiver  of  a  forfeiture  arising  from  insured's 
failure  to  pay  increased  dues  required  by  a  change  of  occupation 
is    not   established    by   defendant's   acceptance    and    retention    of 
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unearned  dues,  where  the  undisputed  evidence  shows  that  defend- 
ant was  without  knowledge  of  the  facts  resulting  in  the  for- 
feiture, and  did  not  thereaftei^  intend  to  waive  it. 

10.  :  Beneficiaht  Association;  Change  of  Occupation.  Fore- 
man of  a  switching  crew  in  the  switchyards  of  his  employer  held 
to  be  a  switchman  within  the  meaning  of  a  fraternal  beneficiary 
certificate,  where  he  was  required  to  perform  the  services  of  a 
switchman  as  a  substantive  part  of  the  duties  of  his  employment. 

Appeal  from  the  district  court  for  Douglas  county :  Lee 
S.  EsTELLB^  Judge.    Reversed, 

Gaines  £  Van  Orsdel  and  De  E,  Bradshaw,  for  appel- 
lant. 

Byron  G,  Burbank^  contra. 

ROSE^  J. 

This  is  an  action  on  a  fraternal  beneficiary  certificate  to 
recover  $2,000  for  life  insurance  and  $100  for  a  monument. 
The  certificate  was  issued  by  defendant,  a  fraternal  bene- 
ficiary association,  to  H.  W.  Sawyer,  insured,  November 
13,  1902.  He  died  July  26,  1918.  His  wife  was  the  benefi- 
ciary and  is  plaintiff.  The  defense  pleaded  is  forfeiture  of 
the  insurance  by  insured's  violation  of  a  by-law  alleged  to 
be  a  part  of  the  insurance  contract.  A  waiver  of  the  for- 
feiture is  pleaded  in  the  reply.  Plaintiff  recovered  a  judg- 
ment for  the  full  amount  of  her  claim,  and  defendant  has 
appealed. 

It  is  argued  by  defendant  that  the  judgment  is  erroneous, 
and  that  there  can  be  no  recovery  on  the  certificate  for 
the  reason  that  facts  showing  insured's  forfeiture  of  the 
insurance  are  established  by  undisputed  evidence.  Insured 
became  a  member  of  the  association  while  a  laborer,  and 
paid  his  monthly  assessments  or  dues  on  that  basis,  name- 
ly $1.40,  including  a  war  tax  of  10  cents,  for  sovereign 
camp  dues  and  25  cents  for  general  fund  dues.  The  right 
of  his  beneficiary  to  participate  in  the  insurance  funds,  of 
the  society  was  conditioned  upon  his  complying  witli  exist- 
ing and  subsequently  enacted  by-laws.  This  condition  was 
a  part  of  his  insurance  contract,  and  he  agreed  to  it  in 
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advance  as  an  obligation  of  his  membership.  As  early  as 
1917,  while  insured  was  in  good  standing,  defendant  en- 
acted a  by-law^  requiring  him,  in  the  event  of  his  engaging 
in  the  hazardous  occupation  of  switchman,  to  give  his  sub- 
ordinate camp  notice  of  the  change  within  30  days,  and 
to  pay  in  addition  to  his  regular  monthly  assessments  or 
dues  30  cents  on  each  thousand  of  his  insurance.  Forfei- 
ture of  the  insurance  was  the  penalty  for  a  violation  of  the 
new  by-law,  though  the  occupation  ,of  switchman  was  not 
a  prohibited  one  or  one  requiring  additional  payments  at 
the  time  insured's  certificate  was  issued.  Insured  entered 
the  employ  of  the  Union  Pacific  Railroad  Company  as  a 
switchman  January  7,  1918,  and  worked  in  that  capacity 
until  July  15,  1918,  when  he  became  engine  foreman  of  the 
switching  crew  in  the  switch-yards  of  the  same  employer. 
While  engaged  in  his  duties  as  such  foreman  July  26, 1918, 
insured  was  dragged  from  the  top  of  a  railroad  car  by  con- 
tact with  an  overhead  wire  and  killed.  After  changing  his 
occupation  as  laborer  insured  paid  his  assessments  at  the 
old  rates,  but  he  did  not  give  the  notice  or  make  the  addi- 
tional payments  required  by  the  subsequently  enacted  by- 
law. 

The  facts  outlined  are  not  in  dispute,  but  plaintiff  con- 
tends that  the  new  by-law  is  void  as  being  unreasonable 
and  as  depriving  her  of  vested  rights.  In  this  connection 
it  is  argued  that  the  agreement  to  comply  with  subsequent- 
ly enacted  by-laws  applies  alone  to  rules  of  conduct  and 
other  fraternal  features  of  membership  or  to  reasonable 
regulations  relating  to  insurance,  but  not  extending  to 
new  grounds  of  forfeiture  or  to'impairment  of  vested  rights. 
It  is  earnestly  insisted  that  impairment  or  forfeiture  of 
the  insurance  contract  was  not  within  the  contemplation 
of  the  parties,  and  that  such  consequences  were  not  within 
the  purview  of  a  future  by-law.  The  doctrine  invoked  by 
plaintiff  to  save  her  insurance  runs  through  a  line  of  cases 
cited  by  her.  It  may  be  conceded  also  that  the  universal 
opinion  of  the  courts  is  that  no  unreasonable  or  confisca- 
tory by-law  enacted  by  a  fraternal  beneficiary  association 
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is  binding  on  a  member.  The  power  to  adopt  a  rule  of 
that  nature  has  been  taken  away  from  the  legislative  de- 
partment of  government  by  the  fundamental  law  of  the 
state,  and  of  course  has  not  been  granted  to  voluntary,  fra- 
ternal associations.  The  test  of  validity,  however,  is  rea- 
sonableness, when  the  powers,  purposes  and  duties  of  the 
society  are  considered  in  connection  with  the  by-law  chal- 
lenged as  interfering  with  vested  rights.  The  cases  cited 
by  plaintiff  do  not  seem  to  justify  the  conclusion  that  the 
by-law  in  question  is  unreasonable  and  void,  in  the  light 
of  principles  to  which  this  court,  like  many  others,  is 
committed. 

In  considering  the  question  presented  the  relationship 
of  insured  to  the  association  is  a  material  factor.  His 
status  was  not  merely  that  of  an  insured  whose  risk  the 
association  assumed.  His  membership  made  him  a  part  of 
the  fraternal  insurer  of  all  members.  The  association  as- 
sumed no  greater  obligation  to  pay  his  individual  insur- 
ance than  he  assumed  to  pay  his  share  of  a  fund  for  the 
payment  of  all  insurance  losses  of  members  in  good  stand- 
ing. The  obligations  were  mutual.  Risks,  occupations, 
assessments,  dues  and  forfeitures  were  necessary  subjects 
of  fraternal  legislation.  In  the  legislative  body  each  mem- 
ber was  represented  by  delegates.  The  government  of 
the  association  is  representative,  being  made  so  by  statute. 
Lange  v.  Royal  Highlanders,  75  Neb.  188.  Each  member, 
either  directly  or  indirectly,  participated  in  the  legislative 
proceedings  and  is  bound  by  legal  enactments.  In  agreeing 
to  abide  by  subsequently  enacted  by-laws,  insured  con- 
templated all  reasonable  changes  which  might  become 
necessary  by  experience  or  by  changed  or  new  conditions. 
In  his  contract  he  was  apprised  of  unexercised,  reserved 
power  to  enact  future  by-laws.  In  the  very  nature  of  the 
organization  changes  relating  to  occupations,  dues,  assess- 
ments and  the  means  of  enforcing  payments  are  as  essen- 
tial as  rules  of  conduct  or  other  fraternal  features  of  mem- 
bership. Changes  in  both  respects  are  contemplated  by  a 
member's  agreement  to  conform  to  present  and  future  by- 
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laws.  Farmers  Mutual  Ins.  Co.  v.  Kinney,  64  Neb.  808; 
Lange  v.  Roy  at  Highlanders,  75  Neb.  188;  Funk  v.  Stevens , 
102  Neb.  681. 

There  is  nothing  in  the  evidence  to  show  that  the  period 
of  30  days  for  giving  notice  of  a  change  of  occupation  from 
laborer  to  switchman,  as  requird  by  the  new  by-law,  was 
too  short,  or  that  the  additional  payments  were  not  re 
quired  by  the  imperative  demands  of  insurance  obligations. 
On  the  face  of  the  by-law  itself  both  notice  and  increase 
are  reasonable.  From  the  standpoint  of  insurance  the 
occupation  of  switchman  is  obviously  more  hazardous  than 
that  of  laborer.  The  cost  of  insurance  increases  with 
hazards.  There  is  no  proof  that  the  assessments  were  un- 
necessarily increased  or  that  the  increase  was  excessive. 
In  absence  of  such  proof  the  provision  for  forfeiture  is 
not  shown  to  be  unreasonable. 

Notice  of  a  change  of  occupation  is  a  reasonable  require- 
ment. Occupation  is  an  essential  feature  of  an  insurance 
risk  and  knowledge  thereof  is  a  prerequisite  to  member- 
ship. It  follows  that  notice  of  a  change  of  occupation  may 
be  required  by  a  subsequently  enacted  by-law,  and  that  it 
is  reasonable. 

Forfeiture  is  a  reasonable  and  necessary  penalty  for  the 
enforcement  of  contributions  to  a  fraternal  insurance  fund 
and  for  the  protection  thereof.  Mitchell  v.  Lycoming  Mu- 
tual Ins.  Co.,  51  Pa.  St.  402.  It  seems  clear,  therefore, 
that  insured,  having  made  compliance  with  subsequently 
enacted  by-laws  a  condition  of  his  membership  and  of  his 
contract  for  fraternal  insurance,  had  no  vested  right  which 
prevented  the  association  from  requiring  him  to  give  notice 
of  his  change  of  occupation  from  laborer  to  switchman  and 
to  contribute  his  just  share  to  the  general  insurance  fund 
on  penalty  of  forfeiture.  By  such  exactions  and  penalties 
only  can  a  fraternal  beneficiary  association  perpetuate  its 
insurance  feature  and  meet  its  insurance  obligations  to 
all  of  its  members.  According  to  the  better  reasoning  and 
the  weight  of  authority,  the  subsequently  enacted  by-law 
is  reasonable.     Under  it  and  other  terms  of  his  contract 
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insured  forfeited  his  insurance  by  his  failure  to  conform  to 
its  requirements.  Gienty  v.  Knights  of  Columbus^  105  N. 
Y.  Supp.  244;  Schmidt  v.  Supreme  Tent  of  Knights  of 
Maccabees,  97  Wis.  528 ;  Loeffler  v.  Modern  Woodmen  of 
America,  100  Wis.  79;  Norton  v.  Catholic  Order  of  Fores- 
ters, 138  la.  464,  24  L.  R.  A.  n.  s.  1030;  Gilmore  v.  Knights 
of  Columbus,  77  Conn.  58;  Sovereign  Camp,  W.  O.  W,,  v: 
Nigh,  223  S.  W.  ( Tex.  Civ.  App. )  291 ;  Carter  v.  Sovereign 
Camp,  W.  0.  W.,  220  S.  W.  (Tex.  Civ.  App.)  239. 

On  the  undisputed  facts  plaintiff  cannot  escape  the  con- 
sequence of  forfeiture  on  the  ground  that  insured  had  no 
notice  of  the  new  by-law.  The  obligations  of  his  member- 
ship, his  duties  as  part  of  a  fraternal  association  engaged 
in  raising  money  by  assessments  to  pay  the  insurance  of 
members,  and  his  promise  in  advance  to  conform  to  sub- 
sequently enacted  by-laws  imposed  upon  him  the  duty  of 
informing  himself  in  regard  to  rules  and  regulations. 
Mitchell  V.  Lycoming  Mutual  Ins,  Co,,  51  Pa.  St.  Wl,  This 
duty  extended  to  the  exercise  of  the  reserved  power  of 
amendment  or  of  future  enactment.  Supreme  Lodge, 
Knights  of  Pythias  v.  Knight,  117  Ind.  489,  3  L,  R.  A.  409. 
Pursuant  to  statute  defendant  filed  with  the  auditor  of 
public  accounts  of  the  state  a  duly  authenticated  copy  of 
the  new  by-law,  where  it  w^as  open  to  public  inspection. 
Without  such  a  filing  the  forfeiture  pleaded  would  be  un- 
availing as  a  defense.  Hart  v.  Knights  of  Maccabees  of 
the  World,  83  Neb.  423.  Insured  had  30  days  in  which 
to  give  his  local  camp  notice  of  the  change  of  occupation. 
Besides,  he  had,  during  a  former  period  of  his  long  mem- 
bership, paid  additional  assessments  for  increased  hazards, 
and  therefore  had  knowledge  of  this  feature  of  his  frater- 
nal insurance. 

Waiver  of  the  forfeiture  is  urged  to  sustain  the  recovei^ 
in  favor  of  plaintiff  in  the  trial  court.  This  plea  is  based 
on  the  failure  of  defendant  to  allege  rescission  qf  the  in- 
surance contract  and  the  return  or  tender  of  the  unearned 
assessments  received  under  it;  on  the  acceptance  of  the 
assessment  for  July,  1918,  with  knowledge  of  the  circum- 
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stances  attending  insured's  deatb ;  on  the  failure  to  refund 
within  a  reasonable  time  the  unearned  assessments  re- 
ceived, including  those  paid  after  the  alleged  forfeiture; 
on  a  demand  by  defendant  for  proofs  of  death. 

The  plea  of  rescission  and  tender  was  unnecessary.  Plain- 
tiff's petition  is  based  on  the  beneficiary  certificate.  In 
the  answer  defendant  pleaded  a  forfeiture.  The  reply  to 
the  answer  contained  the  plea  that  the  forfeiture  had  been 
waived  by  the  acceptance  and  retention  of  dues  and  by  a 
demand  for  proofs  of  death.  Under  the  statutory  rule  of 
pleading  in  Nebraska,  new  matter  in  the  reply  is  treated 
as  denied.  To  disprove  a  waiver  of  forfeiture,  therefore, 
it  was  proper  to  adduce  evidence  that  the  beneficiary  cer- 
tificate had  been  forfeited,  thus  showing  there  was  no  in- 
surance contract  in  force  to  be  rescinded;  that  there  was 
no  intention  to  retain  the  unearned  dues  received,  and  that 
they  had  been  tendered  back. 

Is  a  waiver  of  the  forfeiture  established  by  the  accept- 
ance and  the  retention  of  unearned  dues  and  by  the  de- 
mand for,  and  the  resulting  expense  of,  the  proofs  of  death  ? 
In  law  a  waiver  is  the  voluntary  relinquishment  of  a 
known  right.  Knowledge  and  intention  are  elements  of  a 
waiver,  and  both  must  be  proved.  Though  it  was  a  con- 
tract obligation  of  insured,  on  penalty  of  forfeiture,  to 
give  notice  of  the  change  of  occupation  within  30  days,  de- 
fendant was  not  apprised  of  that  fact  until  after  insured 
had  been  killed  six  months  later.  Plaintiff,  with  knowledge 
of  insured's  death  July  26,  1918,  asked  her  brother  to  pay 
the  July  assessment  for  that  year  and  gave  him  the  neces- 
sary money.  Pursuant  to  i^structions  he  went  to  the  oflfice 
of  the  clerk  of  the  local  camp  July  27,  1918,  presented  the 
usual  post  card  notice  of  the  items  due  for  that  month  ac- 
cording to  his  regular  rates  for  the  occupation  of  laborer, 
paid  the  dues  to  a  young  woman  whom  he  found  on  duty, 
and  procured  from  her  a  receipt  for  "Sovereign  Camp  dues, 
instalment  No.  7,  $1.40,"  and  for  "general  fund  dues  to 
August  1,  1918,  I  .25,"  total,  |1.65.  The  additional  item 
of  30  cents  for  each  thousand  of  insurance,  required  by  the 
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subsequently  enacted  by-law,  was  not  included  in  the  no- 
tice, payment,  or  receipt,  nor  had  the  increase  been  paid 
for  any  month  between  January,  1918,  and  July,  1918. 
When  the  brother  of  plaintiff  stated  his  errand  in  the 
ofllce  of  the  clerk  of  the  local  camp,  the  woman  in  charge 
inquired :  "Is  this  the  man  that  was  killed  in  South  Oma- 
ha last  night ?^'  The  answer  was:  "No.  It  happened  in 
Omaha,  the  Omaha  yards  of  the  Union  Pacific."  In  reply 
to  a  further  inquiry  she  was  told  that  insured  was  "riding 
on  the  top  of  a  car,''  was  hit  by  a  wire,  and  was  knocked 
off,  falling  about  35  feet  to  the  ground.  Neither  this  testi- 
mony nor  any  other  proof  shows  that  defendant,  w^hen  the 
last  dues  were  accepted,  nad  knowledge  that  insured  had 
changed  his  occupation  from  laborer  to  switchman,  or 
that  he  had  been  killed  while  working  in  that  capacity,  or 
that  as  to  increased  assessments  he  had  been  in  default 
for  six  months,  or  that  his  insurance  had  been  forfeited; 
nor  is  there  evidence  that  defendant  knew  these  facts  be- 
fore plaintiff  was  asked  to  furnish  proofs  of  death.  When 
the  demand  was  made  for  proofs  of.  death,  therefore,  after 
the  unearned  dues  had  been  accepted,  the  knowledge  es- 
sential to  a  waiver  was  wanting. 

Is  there  any  evidence  that  defendant  intended  to  waive 
the  forfeiture?  On  that  issue  the  burden  was  on  plaintiff. 
Retention  of  unearned  dues  under  the  circumstances  does 
not  prove  such  an  intention,  when  the  uncontradicted  facts 
are  considered.  Five  days  after  insured  lost  his  life  proofs 
pf  death  were  verified  by  plaintiff,  and  it  is  thus  shown 
that  he  was  killed  while  engaged  in  the  occupation  of 
switchman.  Within  a  few  days,  the  exact  date  not  being 
given,  plaintiff  had  a  conference  with  an  attorney  for  de- 
fendant in  his  office  in  regard  to  her  loss.  It  is  a  fair  in- 
ference from  her  version  of  what  took  place  there  that  he 
denied  liability  for  insurance;  she  having  testified  that 
he  offered  her  $200  to  settle  her  claim  of  $2,100.  The  clerk 
of  the  local  camp  was  directed  by  defendant  to  refund  to 
plaintiff  the  last  dues  paid  by  her,  and  the  tender  was 
made  probably  witliin  a  month  after  the  death  of  insured. 
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Plaintiflf  was  told  that  the  tender  was  made  under  instruc- 
tions from  the  lodge.  While  the  suflGLciency  of  the  tender 
is  questioned,  it  refutes  an  intention  to  retain  unearned 
dues  or  to  waive  the  forfeiture.  Less  than  fiye  months  af- 
ter the  fatal  accident  an  attorney  for  defendant  wrote,  and 
plaintiflf  received,  a  letter  inclosing  a  check  for  the  dues 
paid  after  insured  changed  his  occupatiori.  This  letter 
contains  the  unchallenged  statement  that  plaintiflf  was  al- 
ready aware  her  claim  had  been  rejected  on  the  ground 
that  insured  had  engaged  in  a  hazardous  occupation  with- 
out notice  and  without  paying  the  increased  rate.  This 
undisputed  evidence  shows  conclusively  that  the  intention 
necessary  to  a  waiver  of  forfeiture  has  no  basis  in  fact,  and 
utterly  refutes  any  inference  of  waiver  from  the  accept- 
ance and  retention  of  unearned  dues.  Norton  v.  Catholic 
Order  of  Foresters,  138  la.  464,  24  L.  R.  A.  n.  s.  1030; 
GHenty  v.  Knights  of  Columbus,  105  N.  Y.  Supp.  244; 
Ridgeway  v.  Modern  Woodmen  of  America,  98  Kan.  240. 

In  addition  to  the  questions  discussed  it  is  contended 
.  that  insured  was  not  a  switchman  when  killed.  This  propo- 
sition is  based  on  his  promotion  from  switchman  to  fore- 
man of  the  switching  crew  July  15,  1918,  resulting  in  a 
change  of  occupation  and  in  an  increase  of  daily  wages 
from  |4.94  to  $5.18.  As  already  explained  insured  had 
exposed  himself  to  the  hazards  of  a  switchman  from  Janu- 
ary 7,  1918,  until  July  15,  1918,  without  giving  the  notice 
or  paying  the  increased  rates  required  by  his  insurance 
contract.  Furthermore,  the  switching  crew  was  composed 
of  two  switchmen  and  insured,  as  foreman,  all  working  to- 
gether in  the  switch-yards  where  the  switching  crew  work- 
ed before  insured  was  promoted.  His  duties  as  foreman 
required  him  to  perform  at  times  the  ordinary  work  of  a 
switchman  as  a  substantive  part  of  the  duties  of  his  em- 
ployment. He  was  on  top  of  a  car  with  a  switchman  in 
active  service  as  such  when  knocked  oflf  the  car.  Tho 
evidence  is  insuflScient  to  sustain  a  finding  that  he  was  not 
then  a  switchman  within  the  meaning  of  his  fraternal 
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beneficiary  certificate.    For  these  reasons  this  point  does 
not  seem  to  be  well  taken. 

On  the  record  as  it  now  stands,  the  judgment  in  favor 
of  plaintiff  for  insurance  is  without  support  in  the  evi- 
dence, but  she  is  entitled  to  recover  the  amount  conceded 
by  defendant  to  be  due  for  unearned  assessments  paid. 
The  judgment  is,  therefore,  reversed  and  the  cause  re- 
manded for  further  proceedings. 

Bbvebsbd. 


Martha  Dittberner  et  al.,  appellants,  v.  Gustave  Teske 

ET  AL.,  appellees. 
Filed  December  23,  1920.     No.  20911. 

Trusts.    Evidence  examined  and   held  insufficient  to  estabUsh  the  parol 
trust  pleaded  in  the  petition. 

Appeal  from  the  district  court  for  Madison  county: 
Anson  A.  Welch,  Judge.    Affirmed. 

Mapes  S  McFarland,  M'Ulis  E,  Reed  and  James  E.  Brit- 
taifiy  for  appellants. 

M.  B,  Foster  and  M,  D,  Tyler,  contra. 

Dean,  J. 

The  parties  to  this  suit  are  all  members  of  the  Teske 
family.  Plaintiffs  allege  that  they  are  sisters,  and  that 
the  defendant.  Gustina  Teske  McAllister  is  their  sister, 
and  defendants  Carl  Teske,  now  and  for  more  than  12  years 
insane,  and  Gustave  Teske  are  their  brothers.  Carl  Teske 
appears  as  defendant  by  his  guardian,  William  C.  Elley. 
It  is  alleged  by  plaintiffs  and  denied  by  defendants  that 
approximately  five  quarter  sections  of  Madison  county 
land  have  "been  impressed  with  an  equitable  trust  in  favor 
of  said  (Teske)  family;"  and  that  a  large  amount  of  per- 
sonal property  is  in  defendants'  hands  or  has  been  wrong- 


406  NEBRASKA  REPORTS.  [Vol.  105 

Dittberner  v.  Teske. 


fully  disposed  of  by  them,  and  they  "ask  that  an  account- 
ing be  had  by  and  between  all  parties  to  this  action."  Judg- 
ment was  rendered  in  favor  of  defendants;  plaintiffs' 
suit  was  dismissed  and  they  appealed. 

The  plaintiffs  allege  that  the  transactions  out  of  which 
the  present  controversy  arose  had  their  beginning  in  1872 
and  that  no  settlement  has  been  had  between  the  parties. 

It  seems  that  in  1871  Frederick  Teske  and  his  wife  and 
four  minor  children  came  to  this  country  from  Germany. 
In  1872  they  settled  on  a  quarter  section  of  government 
land  in  Madison  county  and  in  the  same  year  Mr.  Teske 
bought  an  adjoining  quarter  section.  This  half  section 
became  the  family  home  and  so  remained  for  many  years. 
Here  the  younger  children,  Carl  Teske  and  Martha  Ditt- 
berner, were  born  and  here  in  1893  Mrs.  Teske  died.  The 
Teskes  lived  and  worked  together  on  the  home  place  until 
1881.  In  that  year  Gustave  was  21  and  was  about  to  leave 
home  to  earn  money  for  himself.  The  defendants  contend 
that  their  parents,  who  could  neither  read  nor  write  the 
English  language  and  were  unacquainted  with  business 
usages,  agreed  with  Gustave  that,  if  he  would  remain  at 
home  and  work  the  land  and  take  care  of  and  manage  the 
home  farm  and  the  business  generally,  for  this  service  they 
would  give  him  one-half  the  proceeds  of  the  farm,  the 
parents  retaining  the  other  half.  Defendants  also  contend 
that  it  was  agreed  between  Gustave  and  his  parents  that 
another  quarter  section  of  land  should  be  bought  for  him, 
and  that  within  a  year,  pursuant  to  agreement,  the  "Broe- 
ker  quarter,"  as  it  is  known  in  the  record,  was  bought  for 
f  1,050  and  deeded  by  the  parents  to  Gustave.  Under  this 
agreement  Gu»tave  testified  that  he  remained  at  home 
until  the  early  part  of  1893,  when  at  the  age  of  32  he 
married  and  had  a  settlement  with  his  father,  and  that  his 
share  of  the  money  then  on  hand  was  ^,500  which  he  re- 
ceived in  the  division,  that  being  all  the  money  that  he  ever 
received  from  the  home  place  or  from  his  father.  At  about 
the  same  time  or  soon  thereafter  Gustave  sold  the  "Broeker 
quarter"  to  his  brother  Carl,  for  which  he  took  his  note  in 
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the  sum  of  f4,000,  which  was  subsequently  paid  by  Carl. 
Gustave  testified  that  in  1893  Carl,  who  succeeded  him  as 
tenant  and. manager  of  the  home  place,  bought  a  half-sec- 
tion of  land  north  of  Madison,  for  which  he  paid  either 
J15  or'flT  an  acre,  and  that  Carl  borrowed  a  part  of  the 
mpney  from  him  to  pay  for  it,  and  that  subsequently  Carl 
bought  another  quarter  of  land,  for  which  he  paid  |3,000, 
and  that,  to  pay  for  it,  he  mortgaged  the  "Broeker  quar- 
ter," and  that  he^  Gustave,  paid  this  mortgage  off,  as  Carl's 
guardian,  after  Carl  became  insane.  He  further  testified 
that  there  was  never  anv  talk  among  the  members  of  the 
family  while  he  was  at  home,  nor  that  he  ever  heard  of  any 
agreement  or  talk,  to  the  effect  that  any  property  of  the 
family  or  any  part  of  the  property  in  controversy  should 
be  or  that  it  was  the  joint  property  of  the  family. 

Mrs.  Dittberner  testified,  on  plaintiffs'  part,  that  her 
father  was  the  director  of  the  work  on  the  home  farm,  and 
that  the  girls  did  all  kinds  of  farm  work  just  the  same  as 
the  boys ;  that  the  talk  in  the  family  was  that  if  Gustave  got 
the  "Broeker  quarter"  of  land  he  would  not  get  any  money ; 
that  the  land  was  farmed  by  all  the  family  together  and 
the  proceeds  were  placed  in  a  common  fund.  Alvina  Ditt- 
mar,  one  the  plaintiffs,  testified  that  she  and  her  sister 
Gustina  worked  in  Omaha  during  the  winter  as  domestics 
and  worked  at  home  on  the  farm  during  the  summer ;  that 
at  one  time  they  sent  $500  home,  and  that  their  father  used 
it  in  the  purchase  of  a  horse,  some  farm  machinery,  and 
a  wagon ;  she  corroborated  the  testimony  of  Gustina  with 
respect  to  the  work  that  the  girls  did  on  the  farm,  and 
further  testified  that  she  became  the  owner  of  some  town 
property  and  that  the  rents  therefrom  were  used  in  the 
business  on  the  farm.  She  said  that  the  land  "was  simply 
a  company  farm,"  and  that  the  father  said  the  children 
were  to  have  a  farm  apiece.  Albert  Crane,  formerly  an  em- 
ployee of  the  Teskes,  testified  that  he  heard  Carl  Teske  in 
speaking  of  the  land  say,  "we  own  it  altogether ;"  and  that 
this  statement  was  made  after  father  Teske  died.  Henry 
Kerich  is  a  brother-in-law  of  Gustave  Teske.    lie  testified 
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that  he  had  seen  the  Teske  girls  working  on  the  farm,  "not 
once  but  hundreds  of  times,''  and  that  they  were  doing  all 
kinds  of  farm  work ;  that  father  Teske  could  not  speak  Eng- 
lish, and  that  he  had  a  talk  with  him  about  a  year  or  two  be- 
fore  his  death  in  his"  native  tongue,  and  that  the  old  gentle- 
man and  Carl  said  they  were  all  working  together,  and  that 
Carl  said  he  was  foreman;  that  he  had  another  talk  with 
the  family  when  the  mother  was  living,  and  slie  said,  in 
speaking  of  the  children,  "They  will  be  satisfied  and  the 
time  will  come  when  they  will  get  their  ^share.  So  far 
they  have  worked  well" — "and  he  (the  old  gentleman)  said, 
^Yes,  yes.'  I  heard  several  such  conversations  during  my 
visits;"  that  mother  Teske  said,  "Carl  is  always  satisfied 
with  anything  his  father  does,  and  never  hardly  questions 
anything."  Sheriff  Smith  testified  that  in  1896  or  1897 
or  1898  he  took  out  some  blank  deeds  or  papers  "made  out 
to  be  signed  up  by  Carl  and  the  old  man."  He  thought 
that  Carl  and  the  two  older  girls  were  at  home,  and  that 
he  told  them  he  came  out  there  to  talk  with  them  abqut 
dividing  up  the  property,  and  that  "the  girls  run  us  off  the 
place ;  told  us  to  get  off  the  place.  They  said  all  that  land 
belonged  to  them;"  that  he  had  seen  them  work  on  the 
farm  and  haul  grain  and  the  like.  On  cross-examination 
he  testified:  "Q.  You  went  out  with  the  old  gentleman. 
What  did  you  say  after  you  had  been  run  off  of  the  place  by 
the  girls?  Do  you  remember  what,  if  anything,  the  old 
gentleman  said  then?  A.  I  can't  tell  just  exactly.  He 
said  why  if  they  don't  want  to  he  would  let  it  go." 

Gustina  McAllister  testified,  on  the  part  of  defendants, 
that  when  the  family  came  to  Nebraska  in  1872  she  was 
15.  She  corroborated  Gustave's  evidence  respecting  the 
contract  he  made  with  his  parents  to  farm  the  land  on 
shares,  and  also  respecting  Carl's  purchase  of  the  "Broeker 
quarter"  from  Gustave  when  he  married  and  left  home. 
She  testified  that  it  was  then  agreed  between  Carl  and  his 
parents  that  Carl,  on  account  of  the  parents  continued  in- 
ability to  speak  the  English  language  or  to  transact  busi- 
ness, should  take  Gustave's  place  as  farm  and  business 
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manager.  She  said  that  Carl  afterwards  bought  a  half 
section  of  land  north  of  Madison  for  $5,000,  and  that  he 
subsequently  deeded  a  quarter  section  of  it  to  her  because 
she  stayed  at  home  and  worked  longer  than  the  others; 
that  she  never  made  any  claim  on  Carl  for  the  f  1,000  that 
he  was  to  pay  her  under  the  oral  agreement  with  his  father, 
that  will  be  presently  noted.  She  further  testified  that 
about  three  years  before  the  present  case  was  tried  she 
was  visiting  with  her  sister,  Martha  Dittberner,  and  that 
Frederick  Dittberner,  her  husband,  in  Martha's  presence 
said  this  in  regard  to  Carl  Teske's  land:  "Q.  Now,  yoii 
may  state  what  the  talk  was,  what  Mr.  Dittberner  said 
there  in  the  presence  of  yourself  and  Martha  Dittberner. 
A.  Well,  he  said  to  me,  'Let  us  take  each  one  piece  of  land 
from  Carl,  and  if  Carl  should  get  healthy  and  well  again 
we  can  give  it  back  to  him.'  I  told  him,  Tred,  that  dpn't 
go.  The  court  will  overrule  that.'  *  *  *  Q.  You  may 
state  whether  you  ever  at  any  time  heard  any  talk  in  the 
family  by  your  father,  mother  or  sisters  or  brothers,  that 
all  of  the  land  that  Carl  had  and  your  father  had  and 
all  the  rest  of  you  had  was  to  belong  to  all  of  you — belong, 
not  to  Carl  or  to  your  father  or  to  whoever  had  title  to  it, 
but  to  all  of  you?  A.  There  was  no  such  socialist  talk,  it 
wasn't  in  our  family." 

It  appears  that  in  January,  1893,  Carl  and  his  father 
made  an  oral  agreement,  and  by  its  terms  the  home  place 
was,  upon  the  death  of  the  parents,  to  become  Carl's  prop- 
erty ;  that  at  the  time  Carl  went  into  and  retained  posses- 
sion; that  the  consideration  for  the  land  was  that  Cai'l 
would  provide  support  and  a  home  for  the  parents,  and 
give  the  three  sisters  J1,000  each,  pay  all  taxes,  keep  up 
the  improvements,  and  pay  his  parents  each  JlOO  a  year 
provided  they  chose  to  leave  the  home  place  and  live  else- 
where. ,  The  part  of  the  agreement  that  devolved  upon 
Carl  was  in  all  respects  performed  by  him. 

Several  circumstances  stand  out  prominently  in  the  rec- 
ord tending  to  show  that  the  property  in  suit  was  not 
community  property.    Only  a  few  w^ill  be  noticed.    In  1909 
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Alvina  Dittmar,  one  of  the  plaintiflfs,  sued  to  compel  C^rl 
to  convey  to  her  one  of  the  quarter  sections  of  land  in  con- 
troversy here,  alleging  that  he  had  so  agreed.  In  that 
case  a  judgment  was  rendered  against  her  in  favor  of  Carl 
Teske.  It  seems  to  us  that  by  instituting  and  pressing  her 
suit  she  thereby  admitted  Carl's  ownership  and  the  valid- 
ity of  the  oral  agreement  of  1893.  It  appears,  too,  that 
Mrs.  Dittmar  filed  a  claim  against  the  estate  of  her  in- 
sane brother,  Carl,  for  the  ?1,000  that  was  payable  under 
the  oral  agreement.  The  money  and  interest  thereon  was 
paid  to  her  in  July,  1913,  in  all  amounting  to  f  1,704.88. 
Her  receipt  filed  in  the  county  court  inter  alia  recites  that 
it  is  for  "the  one  thousand  dollars  due  Alvina  Dittmar  un- 
der and  by  virtue  of  a  certain  oral  agreement  entered 
into  in  January,  1893,  by  and  between  Frederick  Teske  and 
his  wife  and  the  said  Carl  Teske.''  So  that  again  is  the 
validity  of  the  oral  agreement  recognized.  Another  cir- 
cumstance :  After  the  death  of  his  wife,  Frederick  Teske 
deeded  one-half  of  the  home  place  to  Martha  Dittberner, 
one  of  the  plaintiffs.  Carl  then  began  an  action  to  cancel 
the  deed  and  to  compel  specific  performance  of  the  1893 
contract.  He  obtained  judgment  against  Mrs.  Dittberner, 
that  was  aflBrmed,  after  three  hearings  in  this  court,  except 
as  to  a  46-acre  tract  because  of  its  homestead  character. 
This  feature  of  the  Teske  litigation  is  discussed  at  great 
length  in  Teske  v,  Dittberner^  63  Neb.  607,  on  rehearing, 
65  Neb.  167,  on  second  rehearing,  70  Neb.  544,  and  need 
not  here  be  further  discussed  more  than  to  add  that  in 
the  final  rehearing  it  is  said:  "The  agreement  in  ques- 
tion is  testamentary.  ♦  ♦  ♦  They  (such  agreements) 
have  been  upheld  and  enforced  from  an  early  period. 
*  *  *  Nor  is  it  necessary  that  the  agreement  be  in  ex- 
press terms  to  make  a  will.  A  promise  that  the  promisee 
shall  receive  the  proi>erty,  or  that  it  shall  be  left  to  him, 
at  the  death  of  the  promisor,  is  suflacient.  Kofka  v.  Rosi- 
cky,  41  Neb.  328." 

The  record,  when  considered  in  its  entirety,  seems  con- 
clusively to  show  that  the  Teske  family  did  not  own  any 
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of  the  property  in  common  that  is  involved  here  or  that  is 
referred  to  in  this  action  as  contended  by  plaintiffs.  We 
couclnde  that  the  evidence  is  insufllcient  to  establish  the 
parol  trust  pleaded  in  the  petition.  The  judgment  of  the 
district  court  is  right,  and  it  is 

Affirmed. 


Joseph  Witty  v.  State  of  Nebraska. 

Filed  December  23,  1920.     No.  21585. 

1.  Grimlnal  Law:  Evidence:  Voluntabt  Statements.  Voluntary  state- 
ments against  interest,  made  by  a  defendant  in  a  criminal  case 
at  or  about  the  time  of  the  alleged  commission  of  the  crime  with 
which  he  is  charged,  are  admissible  in  eviddnce  against  the  accused. 

2.   : : :  Instruction.  Where  a  witness  in  a  criminal 

case  testified  to  an  alleged  voluntary  declaration  against  interest, 
made  by  the  defendant  at  or  about  the  time  of  the  alleged  com- 
mission of  the  crime  with  which  he  is  charged,  and  it  does  not 
appear  that  such  declaration  was  induced  by  the  fear  of  punishment 
or  the  hope  of  reward,  it  is  not  error  for  the  court  to  refuse  to 
give  a  tendered  instruction  which  emphasizes  in  its  charge  to  the 
jury  that  evidence  of  "all  verbal  admissions,  declarations  or  con- 
versations," made  by  the  accused,  ''should  always  be  received  with 
great  caution." 

3.  Bape:  Evidence.  ''While  in  a  prosecution  for  rape,  or  an  assault 
with  intent  to  commit  rape,  the  state  may  only  inquire  of  the 
prosecutrix  whether  she  made  complaint  of  the  injury,  and  when 
and  to  whom,  but  not  as  to  the  particular  facts  which  she  stated, 
still  the  defense,  in  cross-examination,  may  inquire  as  to  such  par- 
ticular facts."  Woodv.  State,  46  Neb.  58. 

4.   :  — . — :  Consent.    "In  a  prosecution  for  an  assault  upon  a 

girl  under  the  statutory  age  of  consent,  with  intent  to  commit  a 
rape,  whether  the  girl  consented  or  resisted  is  immaterial,  and  to 
constitute  the  offense  it  is,  therefore,  unnecessary  to  prove  that 
the  defendant  intended  to  use  force  if  necessary,  to  overcome  her 
resistance."  Wood  v.  State y  46  Neb.  58. 

Error  to  the  district  court  for  Douglas  county :  Alexan- 
der O.  Troup,  Judge.    Afjfirmed. 
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John  M.  Berger  and  Albert  8.  Ritchie,  for  plaintiff  in 
error. 

Clarence  A.  Darns,  Attorney  General,  J.  B.  Barnes  and 
C.  L.  Dort,  contra. 

Dean^  J. 

Joseph  Witty  was  indicted  by  the  grand  jury  in  Douglas 
countj^  and  charged  with  having  committed  rape,  July  8, 
1919,  upon  the  person  of  a  thirteen-year  old  female  child. 
At  the  first  trial  the  jury  disagreed.  At  the  next  trial  he 
was  convicted  and  sentenced  to  serve  a  term  of  ten  years 
in  the  penitentiary.    He  prosecutes  error. 

Owing  to  the  numerous  assignments  of  alleged  error  in 
the  record,  the  necessity  has  been  laid  upon  us  of  repr6- 
ducing  and  discussing  more  of  the  evidence  than  is  usual 
and  more  than  would  otherwise  have  been  necessary.  But 
for  this  fact  much  of  it  might  well  have  been  omitted. 

The  father  of  Mildred,  that  being  the  name  of  the  prose- 
cutrix, died  when  she  was  about  eight.  From  that  time 
until  she  was  twelve,  she  and  a  brother,  three  years  her 
junior,  lived  at  an  Omaha  creche,  her  mother  being  em- 
ployed at  a  bakery.  For  about  a  year  prior  to  July  8,  1919, 
she  lived  in  a  home  occupied  by  her  mother,  her  little  sister, 
her  grandmother  and  an  uncle  and  aunt.  Mildred  was 
living  with  them  when,  on  Wednesday  July  2, 1919,  she  was 
taken  by  her  aunt  to  the  Witty  home  in  answer  to  an  ad- 
vertisement by  Mrs.  Witty  that  she  wanted  a  little  girl 
between  the  age  of  twelve  and  fourteen  to  help  with  the 
housework  and  to  assist  in  the  care  of  an  infant  child  about 
two  years  old.  Mrs. 'Witty  was  then  about  five  months 
advanced  in  pregnancy.  For  her  services  Mildred  was  to 
be  clothed,  boarded  and  lodged.  There  was  some  talk 
about  the  Wittys  adopting  her.  The  house  had  three  rooms. 
Mildred  slept  in  the  front  room  on  a  couch.  The  Witty 
family  slept  in  the  middle  room,  adjoining  the  front  room, 
a  kitchen  being  in  the  rear.  After  she  retired  on  Sat- 
urday evening,  that  being  her  fourth  day  at  the  Witty 
home,   she   testified   that   the   defendant   came   into    the 
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room  at  about  9  o'clock,  clad  only  in-  his  undergar-. 
ments,  and  made  improper  proposals  to  her ;  that 
he  there  told  her  about  a  little  neighbor  girl  of  thirteen  and 
said,  "  ^Alice  never  does  tell  her  mother  and  father,'  and 
I  says,  ^That  is  no  sign  I  won't  tell  my  mother ;'  *'  that  she 
kicked  at  him  and  told  him  to  go  away ;  that  he  finally  went 
away,  but  after  she  had  fallen  asleep  he  came  again  and 
putting  his  hands  on  her  person  awakened  her ;  that  again 
she  resented  his  advances  and  again  he  went  away  and  did 
not  disturb  her  for  two  or  three  nights;  that  on  Tuesday 
night  following,  namely,  July  8,  1919,  he  again  came  into 
her  room  after  she  had  retired.  Concerning  his  conduct 
that  night  she  testified :  "Then  he  kicks  me  into  the  other 
room.  Q.  JECow  did  he  kick  you?  A.  Hitting  me  on  the 
back  and  everything.  Q.  What  did  he  hit  you  with?  A.  His 
knee.  Q.  What  happened  then?  A.  He  pushes  me  on  the 
bed.  *  *  *  Q.  What  did  you  say  to  Mr.  Witty,  if  any- 
thing, when  he  pulled  you  out  of  your  room  into  his?  A.  He 
said  not  to  say  anything  or  *I  will  slap  you  with  the  razor 
strap.'  Q.  Did  you  say  anything  while  he  was  doing  this 
thing  to  you?  A.  I  screamed  and  says,  ^Quit  that.'  Q. 
What  did  he  say  if  anything?  A.  He  just  laughed.  Q.  Did 
Mrs.  Witty  say  anything  at  that  time?  A  No,  sir.  Q.  Did 
she  say  anything  later?  A.  Yes,  sir."  The  witness  then  tes- 
tified that  Mrs.  Witty  said  to  her,  in  substance,  that  she 
must  submit.  She  further  testified  that  she  protested  and 
tried  to  get  away  from  him,  but  that  he  succeeded  finally  in 
accomplishing  his  evil  purpose.  She  said  that  Mrs.  Witty 
at  the  time  threatened  that  she  would  whip  her  with  a  raz- 
or strap  if  she  refused  to  submit  to  Witty's  demands  and 
that  she  was  afraid  of  her.  The  next  morning  she  went  with 
her  grandfather  and  another  man  to  the  police  station  and 
later  the  same  day  to  her  grandmother's  home.  She  testi- 
fied, over  defendant's  objection,  that  in  the  afternoon  or 
evening  she  complained  to  her  grandmother  and  told  her 
about  what  Witty  had  done  on  the  previous  Tuesday  night. 
Mrs.  Elizabeth  Kent  is  Mildred's  grandmother.  She 
testified  that  she  talked  with  Mrs.  Witty  on  July  1,  in 
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answer  to  her  advertisement,  and  that  subsequently  Mr. 
Witty  called  her  up  and  said,  "What  do  you  think  about 
me  adopting  the  little  girl?"  to  which  she  replied  that  she 
thought  it  was  rather  early  to  talk  of  adoption.  She 
further  testified  that  Mildred  told  her  in  the  afternoon  of 
July  9  about  Witty's  conduct  toward  her  the  night  before. 
Delbert  Weaver  is  an  employee  of  the  smelting  company 
at  Omaha  where  defendant  was  employed.  He  testified 
that,  in  July,  shortly  before  his  arrest.  Witty  told  him 
"about  a  certain  girl  that  he  was  familiar  with,"  and  told 
him  that  he  had  sexual  intercourse  with  her.  Edward 
Bryant  is  employed  by  the  same  company.  He  testified 
that  some  time  before  the  commission  of  the  alleged  offense 
he  heard  defendant  talk  about  a  little  girl  with  whom 
he  said  he  tried  to  have  sexual  intercourse,  but  that 
when  she  screamed  he  desisted;  that  the  next  day  he  said: 
"I  am  going  home  earlier  and  I  am  going  to  try  it  over." 
Clark  Kent,  Mildred's  uncle,  testified  that  defendant  told 
him  when  he  was  at  the  Witty  home  on  July  4,  1919,  that 
he  wanted  to  adopt  Mildred ;  that  Mrs.  Witty  was  present 
part  of  the  time,  but  said  nothing  about  adoption; 
that  Witty,  in  speaking  about  Mildred  crying  a  day  or 
two  before,  said  to  him :  "He  said  he  came  home  and  found 
her  crying  and  he  kind  of  consoled  her  and  loved  her  up, 
that  is  the  way  he  quieted  her  by  putting  his  arms  around 
her  and  loving  her  in  that  way."  Doctor  Marcia  Young,  an 
examiner  for  the  juvenile  court,  subjected  Mildred  to  a 
physical  examination  in  her  oflBice  July  10,  1919,  and  testi- 
fied that  in  her  opinion  Mildred's  physical  condition  in- 
dicated jpecent  sexual  intercourse. 

The  defendant  denied  in  detail  all  of  the  material  and 
damaging  evidence  of  the  state's  witnesses.  He  not  only 
denied  calling  up  or  talking  to  Mildred's  grandmother 
about  adopting  Mildred,  but  in  referring  to  Clark  Kent's^ 
evidence  he  said  that  Mr.  Kent  told  him  he  had  trouble 
with  the  girl,  and  that  if  she  would  not  consent  that  defend- 
ant adopt  her  "he  would  send  her  to  the  reform  school;" 
that  Mildred  overheard  her  uncle's  statement  and  when  he 
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went  away  she  began  to  cry  and  said :  "If  you  adopt  me  I 
will  run  away  and  tell  lies  on  you  and  cause  you  trouble." 
In  his  cross-examination  defendant  testified :  "Q.  Isn't  it 
a  fact  that  Mildred's  nightgown  was  retained  out  at  your 
house?  A.  There  was  a  nightgown  left  there,  if  somebody 
didn't  get  it;  they  didn't  know  who  it  belonged  to.  Q. 
How  do  you  know  they  didn't  know  who  it  belonged  to?  A. 
I  didn*t  know;  I  was  locked  up;  I  was  in  jail.  Q.  The 
fact  of  the  matter  is  it  is  still  there?  I  wouldn't  know; 
my  wife  wouldn't;  that  is  immaterial  to  me  any  way." 
On  the  cross-examination  defendant  denied  too  that  he  had 
told  Mildred  that  Alice  did  not  object  to  having  her  dress 
raised  or  that  she  did  not  object  to  his  familiarities.  He 
denied  that  he  had  said  to  Mildred  that  Alice  did 
not  tell  her  parents  about  his  conduct.  He  emphatically 
denied  that  he  ever  attempted  to  take  liberties  with  Alice. 
Mrs.  Witty  testified.  It  developed  in  her  testimony  that 
she  had  been  indicted  by  the  same  grand  jury  that 
indicted  her  husband,  and  that  she  was  charged  with  aid- 
ing and  abetting  him  in  the  commission  of  the  crime  for 
which  he  was  tried.  Elsewhere  in  the  record  it  appears 
that  a  nolle  prosequi  was  entered  and  that  the  case  as  to 
her  was  dismissed.  She  corroborated  substantially  all  of 
the  material  evidence  introduced  on  the  part  of  her  hus- 
band. She  testified  that  on  the  night  of  July  8  she  called 
Mildred  into  the  house  from  the  front  yard  and  told  her  to 
go  to  bed ;  that  she  then  wfent  into  her  bedroom ;  that  her 
husband  was  then  in  bed ;  and  she  slept  in  the  front  of  the 
bed  and  he  slept  next  to  the  wall,  as  had  been  his  custom 
for  four  years;  that  Mildred  was  not  in  their  room  that 
night  nor  did  her  husband  get  out  of  bed  after  he  retired 
until  the  usual  time  the  next  morning.  She  denied  in  de- 
tail all  of  Mildred's  evidence  respecting  the  occurrences  that 
Mildred  said  took  place  on  the  night  of  July  8;  that  she, 
and  not  her  husband,  called  up  Mildred's  grandmother  and 
told  her  that  she  would  like  to  adopt  her ;  she  corroborated 
her  husband's  testimony  in  regard  to  his  talk  with  Clark 
Kent  about  Mildred's  adoption;   that  in  speaking  of  the 
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Witty  home  Mildred  had  said  to  her :  "She  didn^t  like  the 
place,  and  if  we  adopted  her  she  would  run  away  and  tell 
lies  on  us."  In  regard  to  the  removal  of  Mildred's  clothes 
she  testified  on  the  cross-examination :  "A.  They  asked  my 
husband  for  the  clothes,  and  I  wasn't  at  home  that  day  and 
my  uncle  came  and  got  them.  Q.  Did  you  pack  them  for 
her?  A.  No;  he  got  them  himself.  Q.  Your  uncle  did?  A. 
Yes."  The  testimony  of  the  matron  of  the  creche  reflected 
upon  Mildred's  conduct  while  she  was  under  her  contiol. 
Her  testimony,  even  if  true,  does  not  bear  on  the  issues. 
Mildred,  hQ;svever,  denied  all  of  her  accusations.  Two  phy- 
sicians testified  on  the  part  of  defendant  to  the  effect  that 
Mildred's  condition  as  disclosed  by  Doctor  Marcia  Young's 
evidence  might  have  been  produced  by  some  other  cause 
than  sexual  intercourse.  Under  the  circumstances  here 
we  do  not  think  their  evidence  is  relevant  to  the  issue. 
Alice  was  recalled  in  rebuttal  to  explain  former 
testimony.  She  testified :  "Q.  This  morning  you  testified 
that  Mr.  Witty  had  done  something  bad  to  you,  and  you 
told  Mr.  Ritchie,  in  answer  to  his  question,  that  you  had 
told  that  at  the  last  trial.  Now,  did  you  mean  you  had  told 
it  in  this  room  at  the  last  trial,  or  out  here  in  the  hall  to 
some  officer?  A.  I  didn't  tell  it  in  the  last  trial.  Q.  Where 
did  you  tell  it,  Alice?  A.  To  Mrs.  Hopkins.  Q.  That  is 
the  juvenile  officer?  A.  Yes,  sir."  On  the  cross-examina- 
tion she  testified  that  Mr.  Witty  raised  her  dress  and  that 
Mildred  was  in  the  front  room  and  did  not  see  him  do  so. 
When  the  rebuttal  testimony  of  Alice  Avas  concluded  de- 
fendant's counsel  asked  leave  to  recall  him,  which  was  de- 
nied. He  then  offered  to  show  by  defendant  that  he  never 
raised  Alice's  dress  and  never  made  any  indecent  proposals 
to  her.  The  offer  was  denied,  and  error  is  alleged.  Error 
cannot  be  predicated  on  the  court's  ruling  on  this  point 
because  defendant  had  already  testified  before  Alice  was 
called  to  the  stand  that  he  had  not  committed  either  of- 
fense as  against  her.  He  cannot  maintain  that  he  was 
denied  a  substantial  right  or  that  he  was  prejudiced  merely 
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because  he  was  not  permitted  to  submit  the  same  denial 
two  times  to  the  same  jury. 

Counsel  argues  that  the  court  erred  in  permitting  Mrs. 
Kent,  the  grandmother,  to  testify  that  Mildred  made 
complaint  to  her  in  the  afternoon  or  evening  of  July  9  that 
defendant  had  sexual  intercourse  with  her  the  night  before. 
In  his  brief  he  says  that  the  complaint  was  not  one  "aris- 
ing spontaneously  out  of  the  transaction.  Here  it  was 
only  at  best  a  relation  of  a  past  event,  too  remote  from  the 
time.  It  was  inadmissible  altogether.''  We  think  the 
testimony  of  Mrs.  Kent  comes  within  the  rule.  The  com- 
plaint was  made,  recently  after  the  alleged  commission  of 
the  outrage,  to  one  of  the  persons  to  whom  she  would 
naturally  go  for  that  purpose.  Evidently  it  was  the  first 
opportunity  that  she  had  to  make  complaint  to  one  of  her 
own  sex  of  the  abhorrent  humiliation  to  which  it  is  charged 
that  she  had. been  subjected.    Wood  v,  State,  46  Neb.  58. 

The  defendant  argues  that  the  court  erred  in  giving  in- 
struction numbered  1  because  in  part  it  is  in  the  language 
of  the  indictment.  We  do  not  think  the  court  erred.  The 
instruction  has  the  merit  of  brevity  and  is  to  the  point.  It 
has  no  tiresome  repetitions  and  is  easily  understood.  It  is 
elementary  that  instructions  should  be  applicable  to  the 
issue  that  is  being  tried.  They  were  so  in  the  present  case. 
Flege  v.  State,  90  Neb.  390. 

It  is  argued  *^that  it  cannot  be  seriously  claimed  that 
the  intercourse  was' a  rape  by  force,"  and  an  instruction  is 
criticised  wherein  the  jury  is  informed  that,  ''Whether  she 
was  previously  chaste  and  whether  she  consented  or  re- 
sisted is  entirely  immaterial."  The  prosecutrix  was  under 
the  statutory  age  of  consent.  It  follows  that  it  was  im- 
material whether  she  consented  or  resisted.  Wood  v.  State, 
46  Neb.  58.  The  law  relating  to  the  complaint  respecting 
when  and  to  whom  made  by  the  prosecutrix,  and  that  per- 
taining to  the  age  of  consent,  resistance,  and  the  like,  is 
fully  discussed  by  Judge  Irvine  in  the  Wood  case. 

Defendant  argues  that  the  court  erred  in  refusing  to 
give  a  tendered  instruction  that  cautioned  the  jury  with 

105  Neb.— 27 
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respect  to  its  consideration  of  the  testimony  of  the  wit- 
nesses Weaver  and  Bryant  who  testified  to  alleged  state- 
ments made  to  them  by  the  defendant  against  interest. 
We  do  not  think  the  court  erred  in  its  refusal.  The  state- 
ments were  alleged  to  have  been  made  to  fellow  employees 
and  appear  to  have  been  entirely  voluntary  and  somewhat 
boastful.  It  does  not  appear  that  the  declarations  were 
induced  by  the  fear  of  punishment  or  the  hope  of  reward. 
It  is  elementary  that  voluntary  statements  so  made  by 
the  accused  at  or  about  the  time  of  the  alleged  commission 
of  a  crime  are  admissible  in  evidence  against  him  the  same 
as  other  competent  evidence.  Where  a  witness  in  a  crim- 
inal case  testifies  to  an  alleged  voluntary  declaration 
against  interest,  made  by  the  defendant  at  or  about  the 
time  of  the  alleged  commission  of  the  crime  with  which  he 
is  charged,  and  it  does  not  appear  that  such  declaration 
was  induced  by  the  fear  of  punishment  or  the  hope  of  re- 
ward, it  is  not  error  for  the  court  to  refuse  to  give  a  ten- 
dered instruction  which  emphasizes  in  its  charge  to  the 
jury  that  evidence  of  "all  verbal  admissions,  declarations 
or  conversations,"  made  by  the  accused,  "should  always 
be  received  with  great  caution." 

With  respect  to  alleged  error  in  the  giving  and  refusing 
of  instructions  generally,  and  with  respect  to  the  admission 
and  exclusion  of  evidence  over  counsel's  objection,  we  are 
unable  to  discover  that  the  substantial  rights  of  the  defend- 
ant were  prejudiced.  The  evidence  conflicts,  but  it  was 
submitted  to  the  jury  and  appears  to  be  amply  sufficient 
to  support  the  verdict.  We  do  not  find  reversible  error. 
The  judgment  is  therefore 

Affiemed. 
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Maey  M.  Griffin^  appellee^  v.  Bankers  Realty  Invest- 
ment Company^  appellant. 

Filed  December  23,  1920.     No.  21190. 

1.  Corporations:  Sale  of  Stock:  Contbact.  A  contract  providing  for 
sale  which  contains  an  agreement  to  repurchase  this  stock  is  one 
and  the  same  transaction,  and  it  is  held  as  constituting  but  a 
single  and  original  contract. 

2.  Statute  of  Frauds:  Ck>NTBACT:  Pesfobmance.  "The  sale  and  delivery 
of  stock  and  payment  of  the  price,  under  a  contract  whereby  the 
seller  agreed  to  repurchase  at  the  buyer's  option,  constituted  an 
entire  transaction  which  was  sufficiently  performed  to  take  it  out 
of  the  statute  of  frauds,  relating  to  contracts  for  sale  of  goods, 
though  the  agreement  to  repurchase  was  oral."  Hankwitz  v.  Bar- 
rett, 128  N.  W.  430  (143  Wis.  639). 

3.  :  Obiotnal  Contract.    "If  an  officer  of  a  corporation  orally 

promises  a  prospective  purchaser  of  the  corporate  stock  to  repay 
the  purchase  price  at  any  time  and  the  purchaser  acts  upon  the 
promise,  the  agreement  is  an  original  contract,  and  is  not  within 
the  statute  of  frauds.  The  promisor  does  not  thereby  agree  to 
answer  for  the  debt,  default  or  misdoings  of  another  i)erson,  nor 
does  he  agree  to  purchase  goods,  wares,  merchandise  or  things  in 
action."  Trenholm  v.  Kloepper^  88  Neb.  236.  ' 

4.  Ck>rporations:  Contract:  Validity.  "A  contract  with  a  corporation 
by  which  it  sells  certain  of  its  shares  of  stock  and  agrees  to  re- 
purchase the  same  upon  the  happening  of  a  certain  specified  event, 
is  not  ultra  vires;  and  for  a  breach  thereof  the  purchaser  may 
recover  of  the  corporation  the  amount  agreed  upon  as  the  price  of 
such  repurchase."  Fremont  Carriage  Mfg,  Co.  v.  Thomsen,  65 
Neb.  370. 

5.  :  :  Pebfobmance.     Where  a  seller  of  stock   under  »■ 

contract  of  purchase  agreed  to  repurchase  the  same  for  ihe  cor 
poration  and  to  pay  therefor  the  same  price,  the  purcoaser  trus't. 
as  a  condition  precedent  to  the  right  to  compel  the  corporation 
to  repurchase,  perform  all  the  concurrent  things  necessary  for 
the  redelivery  to  the  corporation. 

6.  :  :  Defense.    Defendant  cannot  be  heard  to  say  that 

the  sale  Is  valid  so  far  as  the  contifict  for  purchase  of  stock  is 
concerned  and  void  so  far  as  repurchase  is  concerned,  since  the 
entire  contract  is  one  and  indivisible. 
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7.  Contracts:  Coxstbuction.  Where  the  parties  entered  into  an  oral 
contract  to  repurchase  the  stock  so  issued  and  in  pursuance  of 

•this  contract  did  repurchase  three  hundred  dollars  worth  of  the 
same,  such  action  by  the  parties  places  their  own  construction 
upon  the  meaning  of  the  contract,  and  the  meaning  the  parties  so 
give  to  their  own  contract  will  be  followed  by  the  court 

8.  Corporations:  Coxtbact:  Defense.  A  corporation  cannot  be  heard 
in  retaining  the  fruits  of  an  unautborizecl  contract  to  advance  the 
defense  of  ultra  vires  when  sued  on  the  contract,  especially  when 
the  contract  is  an  eiUirefy  and  indivisible.  Then  every  proposi- 
tion therein  contained  must  stand  or  fall  together. 

9.  Evidence:  SrescRiPTioN  for  Stock:  Inducement.  When  an  agent 
resorts  to  artifice  and  deceit  as  an  inducement  to  one  to  subscribe 
for  stock  in  a  corporation,  then  evidence  is  admissible  to  show 
what  it  was  that  induced  the  party  to  subscribe  for  the  stock. 
Fairbanks,  Morse  d  Co.  v.  Burgert,  81  Neb.  465;  Birnett  v.  Pratt, 
37  Neb.  349;    Norman  v.  Waitc,  30  Neb.  302. 

10.  Statute  of  Frauds:  Parol  Contract.  The  statute  of  frauds  can 
only  be  invoked  to  avoid  an  oral  contract  in  case  one  is  free  from 
deceit  and  false  representations. 

11.  Corporations:  Subscription  fob  Stock:  Rescission.  When  one  is 
induced  by  'misrepresentations  to  subscribe  for  stock  by  a  cor- 
poration, he  is  entitled  to  a  rescission  of  the  contract  in  the  same 
manner  and  to  the  same  extent  as  between  two  natural  persons. 

Appeal  from  the  district  court  for  I  )oii<:las  county : 
Charles  Leslie,  Judge.     Affirmed. 

Tsidor  Zicfjlery  for  appellant. 

Sutton,  McKenziCy  Cox  &  Harris  and  Ralph  E.  Weaver- 
ling,  contra. 

Aldrich^  J. 

This  is  a  law  action.  On  August  11,  1915,  Mary  M. 
(iriffln,  plaintiff  herein,  purchased  from  defendant,  Bank- 
ers Realty  Investment  ('ompany,  1,000  shares  preferred 
capital  stock  of  defendant  at  ^\.2Q  a  share.  Also  on 
DecemlK^r  27,  1917,  she  purchased  50  shares  more  at  fl.20 
a  share. 

In  paragraph  two  of  plaintiff's  petition  she  allege* 
as  follows:  ^'That  on  or  about  the  12th  day  of  August, 
1915,  the  defendant,  by  and  through   its   agent   Smith, 
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entered  into  an  oral  contract  and  agreement  with  the 
plaintiff,  whereby  it  agreed  with  the  plaintiff  that  the 
plaintiff  was  to  purchase  from  the  defendant  a  certificate 
of  stock  in  said  defendant  company  for  the  sum  of 
f  1,200,  and  the  said  defendant  on  its  part  agreed  tliat, 
if  the  plaintiff  should  at  any  time  thereafter,  within  a 
period  of  four  years,  desire  to  return  said  stock  to  the 
said  defendant,  the  said  defendant  would  pay  to 
plaintiff,  upon  demand,  the  amount  so  paid  by  the  plain-  • 
tiff  to  the  defendant,  with  interest  thereon  at  the  rate 
of  seven  per  cent,  per  annum  from  the  date  of  purchase 
to  the  date  of  demand." 

It  was  orally  agreed  further  that,  if  at  any  time  after 
one  year  plaintiff  should  desire  to  return  the  stock  to 
the  defendant,  plaintiff  should  give  three  days'  notice 
in  writing  to  the  manager  of  the  resale  fund  of  such  in- 
tention. 

In  compliance  with  the  oral  contract  which  the  parties 
entered  into,  plaintiff  desired  to  obtain  from  defendant 
the  sum  of  |300.  She  made  a  demand  for"^  the  same  as 
provided  in  her  oral  contract  for  the  return  of  flJOO  and 
interest.  The  defendant,  strictly  in  conformity  with  this 
oral  contract,  did  return  to  plaintiff  $300.  and  interest. 

It  is  admitted  that  pursuant  to  this  oral  contract 
plaintiff  purchased  from  defendant  1,000  shares  of  stock, 
and  that  she  did  return  to  the  defendant  the  stock  so 
purchased  by  her,  and  demanded  payment  of  the  money 
by  the  defendant  to  the  plaintiff  and  interest  thereon 
from  the  loth  day  of  October,  1918,  less  certain  sums 
stated  which  defendant  acknowledged  was  paid  to  plain- 
tiff. The  defendant  company  was  represented  in  this 
transaction  by  an  agent  named  Smith  who  sold  the  1,000 
shares  of  stock,  together  with  another  50  shares,  at  |1.20 
a  share.  It  is  admitted  that  plaintilT  purchased  these 
shares.  The  defendant  delivered  this  stock  to  the  plain- 
tiff and  plaintiff  paid  the  money,  the  purchase  price, 
and  the  defendant  accepted  the  same.  Under  this  state 
of  facts  the  case  was  tried  to  a  juiy  under  instructions 
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of  the  court,  and  the  jury  rendered  a  verdict  for  |877.86, 
and  from  this  judgment  defendant  appeals. 

Appellant  in  the  beginning  lays  down  the  proposition 
of  law  that  one  who  deals  with  an  agent,  knowing  that 
he  is  clothed  with  certain  circumscribed  authority,  can- 
not hold  the  principal  where  the  act  of  the  agent  tran- 
scends such  authority.  As  a  general  proposition  of  law^ 
this  is  good,  but  it  is  not  absolute  under  all  circumstances. 
A  limitation  of  this  proposition  would  be  that  a  contract 
which  by  its  terms  may  be  performed  within  a  year  is 
not  within  the  statute  of  frauds.  It  was  said  in  Carter 
White  Lead  Co.  v.  Kinlin,  47  Neb.  409:  "A  contract 
not  to  be  performed  within  one  year,  as  m^ant  by  the 
statute  of  frauds,  is  one  which  by  its  terms  cannot  be 
performed  within  one  year.  A  contract  is  not  within  the 
statute  merely  because  it  may  or  probably  will  not  be 
performed  within  a  year.'^ 

A  contract  providing  for  sale  w^hich  contains  an  agree- 
ment to  repurchase  this  stock  is  one  and  the  same  trans- 
action, and  as  a  matter  of  law  may  be  considered  as  con- 
stituting but  a  single  and  original  contract. 

The  sale  and  agreement  to  repurchase  by  the  defend- 
ant and  the  acceptance  of  stock  by  the  purchaser  consti- 
tuted a  part  performance  sufficient  to  take  the  entire 
transaction  out  of  the  statute  of  frauds.  The  evidence 
on  this  proposition  in  the  record  is  clear  and  undisputed. 
Further  in  answer  to  defendant's  proposition  hereinbe- 
fore quoted,  see  Eanktcitz  v.  Barrett,  128  N.  W.  430  (143 
Wis.  639 ) .  The  law  laid  down  in  that  case  is  as  follows  : 
"The  sale  and  delivery  of  stock  and  payment  of  the  price, 
under  a  contract  wherebj^  the  seller  agreed  to  repurchase 
at  the  buyer's  option,  constituted  an  entire  transaction 
which  was  sufficiently  performed  to  take  it  out  of  the 
statute  of  frauds,  relating  to  contracts  for  sale  of  goods, 
though  the  agreement  to  repurchase  was  oral." 

Further  answering  defendant's  first  law  proposition 
we  call  attention  to  the  case  of  Fremont  Carriage  Mfg. 
Co.  V.  Thomsen,  65  Neb.  370.    This  case  holds:    "A  con- 
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tract  with  a  corporation  by  which  it  sells  certain  of  its 
shares  of  stock  and  agrees  to  repurchase  the  same  upon 
the  happening  of  a  certain  specified  event,  is  not  ultra 
vires;  and  for  a  breach  thereof  the  purchaser  may  re- 
cover of  the  corporation  the  amount  agreed  upon  as  the 
price  of  such  repurchase/^ 

In  this  connection  we  discuss  the  proposition  that  a 
corporation  cannot  be  heard  to  contend  that  the  sale  of 
its  stock  was  valid  and  that  the  contract  to  repurchase 
was  void  when  they  are  made  up  of  the  same  contract. 
In  this  case  the  corporation  must  approve  the  contract 
as  a  whole  or  return  the  purchase  money  and  place  the 
parties  in  statu  quo.  It  is  the  overwhelming  weight  of 
authority  that  a  private  corporation  while  it  may  pur- 
chase its  own  stock,  the  transaction  must  be  fair  and  in 
good  faith.  It  must  be  free  from  fraud  both  actual  and 
constructive.  Porter  v.  Plymouth  Oold  Mining  Co,,  29 
Mont.  347,  101  Am.  St.  Rep.  569.  That  case  lays  down 
the  following  propositions  of  law: 

"A  private  corporation  may  purchase  its  stock  if  the 
transaction  is  fair  and  in  good  faith,  if  it  is  free  from 
fraud,  actual  or  constructive,  if  the  corporation  is  not 
insolvent  or  in  process  of  dissolution,  and  if  the  rights 
of  its  creditors  are  in  no  way  affected  thereby. 

"The  mere  repurchase  of  capital  stock  by  a  corpora- 
tion does  not  tend  to  decrease  the  same  unless  the  direc- 
tors should  absolutely  merge  or  extinguish  the  stock 
after  its  purchase,  within  the  meaning  of  Civil  Code,  sec. 
438,  providing  that  directors  of  corporations  must  not 
reduce  or  increase  the  capital  stock  except  as  thereinafter 
specially  provided.'^ 

"A  contract  for  the  sale  of  stock  by  a  corporation, 
whereby  the  corporation  agreed  to  take  back  the  stock 
if  the  purchaser  should  become  dissatisfied  therewith,  is 
not  objectionable  as  a  secret  contract  between  a  corpora- 
tion and  a  subscriber,  by  which  the  subscriber  is  at  liberty 
to  withdraw  his  subscription,  but  is  valid'and  enforceable." 

It  is  plain  that,  when  a  seller  of  stock  under  a  contract 
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of  purchase  agreed  to  repurchase  the  same  from  the  cor- 
poration and  to  pay  therefor  the  same  i)rice,  the  purchaser 
must,  as  a  condition  precedent  to  the  right  to  compel  the 
corporation  to  repurchase,  perform  all  the  concurrent 
things  necessary  for  the  redelivery  to  the  corporation. 

It  must  be  conceded  to  be  true  as  a  matter  of  law  that, 
where  an  agent  practices  deceit  in  procuring  subscrip- 
tions to  th§  capital  stock  of  a  corporation,  the  subscrib<^r 
is  entitled  to  a  rescission  of^  the  contract  in  the  same 
manner  and  to  the  same  extent  as  between  natural  per- 
sons. 

There  are  indications  that  this  contract  was  intrepret- 
ed  alike  by  the  parties,  because  the  defendant  promptly 
and  unhesitatingly  met  the  demand  of  the  plaintiff  and 
repurchased  three  hundred  dollars  worth  of  stock  as  per 
their  contract.  Therefore  this  must  be  in  ratification  of 
the  terms  and  conditions  of  the  oral  contract  as  alleged 
by  the  plaintiff. 

The  next  proposition  appellant  lays  down  is  that  parol 
evidence  is  not  admissible  to  change,  add  to,  vary  or 
modify  a  written  subscription  for  stock  in  a  corporation. 
In  support  of  this  question,  which  we  regard  as  axio- 
matic, appelant  cites  a  formidable  array  of  authorities. 
We  may  properly  concede  that  as  a  rule  these  citations 
state  the  law,  but  they  do  not  come  within  the  exceptions 
to  this  rule  and  are  not  applicable  under  the  facts  of 
this  case.  A  party  cannot  be  heard  to  invoke  authority 
to  sustain  that  which  works  inequity  and  injustice  and 
opens  the  doors  to  fraud. 

It  is  also  defendant's  contention  that  the  subscrip- 
tion for  stock  Avas  the  only  contract  between  the  parties 
and  was  a  Avritten  contract  that  could  not  be  varied  or 
changed  by  parol  testimony.  It  is  also  provided  in  ex- 
hibit A  that  each  purchaser  of  stock  shall  be  entitled  to 
the  services  of  the  resale  manager  after  one  vear  from 
the  date  his  stock  certificate  has  been  issued,  and  that  it 
is  the  duty  of  the  resale  manager  to  take  over  such  stock 
as  is  offered  for  resale  upon  such  terms  as  such  manager 
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shall  deem  for  the  best  interest  of  the  company.  Then 
it  is  plain  that,  if  this  contract  is  binding  between  these 
parties,  the  agent  Smith  of  the  defendant  company  who 
sold  the  stock  to  plaintiff  must  have  known  of  this  con- 
tract and  knew  of  this  provision.  These  representations 
that  he  made  to  the  plaintiff  that  the  stock  was  7  per 
cent,  guaranteed  stock  and  that  the  company  would  take 
the  stock  over  were  facts  and  matters  peculiarly  within 
the  knowledge  of  this  agent.  These  representations  slie 
had  a  right  to  believe,  for  it  shows  how  the  defendant 
company  interpreted  its  own  contract.  She  did  not  know 
that  this  resale  manager  would  interpret  the  contract 
solely  for  the  bt3St  interests  of  the  defendant  company. 
The  agent  knew;  he  was  in  a  position  to  know.  He  was 
defendant's  authorized  representative.  See  Blair  v,  Min- 
zesheimer,  108  N.  Y.  Supp.  799. 

As  a  proposition  of  law  we  hold  that,  when  a  corporation 
enters  into  a  contract  to  sell  stock  agreeing  that  at  the 
expiration  of  six  months  from  the  date  of  the  sale  if  the 
purchaser  becomes  dissatisfied  with  the  investment  he 
should  be  efttitled  to  return  the  same,  it  could  not  be  heard 
to  say  the  sale  was  valid  and  the  contract  for  repurchase 
was  void.  That  would  necessarily  rescind  the  sale  and 
return  the  purchase  money  and  in  this  way  place  the  pur- 
chaser in  statu  quo.  Porter  v,  Plymouth  Oold  Mining  Co., 
supra.  We  must  assume  in  this  case  that  the  contract 
sued  upon  was  made  in  a  proper  corporate  manner  and  ap- 
proved by  the  proper  corporate  officers.  Trenholm  v. 
KloeppeVy  88  Neb.  23G.  If  an  officer  of  a  corporation  orally 
promises  a  prospective  purchaser  of  the  corporate  stock 
to  repay  as  an  inducement  the  purchase  price  at  any  time, 
and  the  purchaser  then  acts  upon  that  promise,  then  it  is 
not  within  the  statute  of  frauds. 

It  is  plain  that,  in  all  the  citations  made  by  appellant, 
there  are  exceptions  made,  when  it  is  necessary  to  get  at 
the  real  intent  and  purpose  of  the  contracting  parties,  to 
avoid  fraud,  injustice  and  misrepresentations. 
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The  next  proposition  appellant  lays  down  is  that  a  con- 
tract for  the  repurchase  of  shares  of  stock  which  is  not  to 
be^nd  cannot  be  performed  within  a  year  is  within  the  stat- 
ute of  frauds  which  renders  unenforceable  agreements  not 
to  be  performed  within  a  year  from  the  making  thereof. 
The  citations  are  eminent  and  contain  a  vast  array  of  legal 
authority,  but  the  answer  to  the  propositions  therein  con- 
tained is  that  said  in  the  case  of  Cerny  v.  Paxton  &  Galla- 
gher Co,^  78  Neb.  134.  This  court  has  said  that  ordinarily 
deceit  to  be  a  ground  for  a  recovery  must  relate  to  exist- 
ing facts ;  but  if  one  person  by  means  of  a  promise  which 
he  makes  with  the  secret  intention  of  not  performing  it  in- 
duces another  to  part  wath  his  money  or  property  he  is 
guilty  of  actionable  fraud.  That  is  the  precise  situation 
obvious  in  this  case.  See  2  Elliott,  Contracts,  sec.  837. 
This  law  constitutes  ,the  exception  to  the  general  rule  ar- 
gued by  appellant.  This  proposition  is  well  stated  and  to 
the  point.  There  was  deception  and  general  deceit* in- 
dulged in  to  induce  the  plaintifiE  to  purchase.  This  appel- 
lant has  received  $1,500  in  the  sale  of  stock,  and  in  con- 
sideration of  doing  the  same  cannot  be  heard  to  refuse  to 
repurchase  the  same,  thereby  receiving  the  approval  of  the 
law.  It  has  been  held,  and  properly  so,  that  a  corporation 
retaining  the  fruits  of  an  unauthorized  contract  cannot 
plead  ultra  vires  when  sued  on  the  contract.  The  whole  con- 
tract being  an  .entirety  and  indivisible,  every  proposition  in 
it  must  either  stand  or  fall  together.  Then  it  naturally  fol- 
lows that,  since  the  contract  is  indivisible,  if  it  is  claimed 
that  a  porton  of  it  is  ultra  vires  and  hence  a  nullity,  the 
proposition  of  ultra  vires  would  permeate  and  make  void 
the  entire  contract.  Considering  the  alleged  oral  agree- 
ment and  also  the  terms  of  the  written  contract,  in  our 
opinion,  it  makes  but  little  difference  in  the  result  of  this 
decision  whether  the  contract  was  oral  or  written,  because 
it  plainly  appears  it  was  the  inducements  of  the  agent 
that  caused  plaintiff  to  part  with  her  money.  We  believe 
it  to  be  the  law  that,  where  one  relies  upon  the  statute  of 
frauds  to  avoid  an  oral  contract,  he  can  only  invoke  this 
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defense  when  he  himself  is  free  from  deceit  and  false 
representations;  that  one  cannot  be  heard  to  invoke  the 
statute  of  frauds  as  a  defense  in  those  cases  and  be  per- 
mitted to  reap  the  fruits  or  results  of  such  a  defense  as 
this. 

It  is  claimed  by  the  secretary  of  defendant  company  that 
he  had  charge  of  issuing  the  stock  and  the  general  manage- 
ment of  the  sales  business,  and  that  the  sales  agent  exceed- 
ed his  written  authority  and  that  it  never  had  the  approval 
of  the  defendant  company.  If  that  is  true,  then  why  did 
the  company  upon  notice  and  request  pay  to  the  plaintiff 
1300?  Does  not  this  payment  indorse  the  contract  their 
agent  made,  and  does  it  not  also  show  that  both  parties 
understood  the  contract  alike?  We  recognize  the  applica- 
tion of  the  law  as  laid  down  in  Joyce  &  Co.  v.  Eifert,  56 
Ind.  App.  190,  wherein  it  was  held :  "Whenever  an  agent 
of  a  corporation  duly  authorized  to  procure  subscriptions 
to  its  capital  stock,  induces  persons  to  subscribe  to  shares 
of  such  stock  by  fraudulent  representations  or  conceal- 
ments, any  person  so  defrauded  will  be  entitled  to  a  rescis- 
sion of  the  contract  in  the  same  manner  and  to  the  same 
extent  as  between  two  natural  persons." 

It  is  an  axiom  of  the  law  that  he  who  asks  relief  of  a 
court  of  equity  must  as  a  condition  precedent  to  the  grant 
of  relief  come  into  court  with  clean  hands.  While  this 
was  said  with  reference  to  a  court  of  equity,  yet  we  deem 
it  just  as  wholesome  and  salutary  when  applied  to  a  court 
of  law.  There  was  ample  and  sufficient  evidence  to  sustain 
the  verdict  of  the  jury.  As  it  appears  in  this  record,  the 
jury  arrived  at  the  only  possible  verdict  under  the  evidence 
and  the  law  as  was  given  by  the  court  in  its  instructions. 

The  judgment  is 

Affirmed. 

MoERissEY,  C.  J.,  and  Letton,  J.,  concur  in  the  conclu- 
sion only. 
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Clyde  Longstne  v.  State  of  Nebraska. 

Filed  December  23,  1920.     No.  21584. 

1.  Information:  Joinder.  It  is  Incompetent  to  charge  a  defendant  with 
a  felony  punishable  by  20  years*  imprisonment  in  the  penitentiary, 
and  join  with  that  charge  a  charge  of  a  misdemeanor,  punishable 
only  by  a  fine  and  jail  sentence,  when  the  lesser  charge  is  not 
wholly  proved  by  evidence  properly  introduced  upon  the  greater. 

2.    :  Sitfficiency:  Delinquency.   An  information  which  charges 

that  the  defendant  "did  then  and  there  encourage,  cause  and  con- 
tribute to  the  delinquency  of  one  Ella  Genevieve  Meyers  by  giving 
her  money  and  by  enticing  and  inducing  her  to  leave  her  home 
and  run  away  with  him,  the  said  Ella  Genevieve  Meyers  being  a 
delinquent  child  as  defined  by  the  statutes  of  Nebraska,"  does  not 
charge  an  offense  under  section  1263,  Rev.  St.  1913,  in  that  the 
acts  described  as  constituting  the  offense  are  not  among  those 
constituting  the  offense  as  enumerated  in  section  1244,  Rev.  St.  1913. 

3.  Criminal  Law:  Delinquency:  Admission  of  Record.  It  is  an 
axiom  of  the  law  that  a  defendant  shall  not  be  affected  by  proceed- 
ings to  which  he  is  a  stranger.  He  must  have  been  directly  in- 
terested in  the  subject-matter  of  the  proceedings,  with  the  right  to 
make  defense,  to  adduce  testimony,  to  cross-examine  the  witnesses 
on  the  opposite  side,  to  control  in  some  degree  the  proceedings,  and 
to  appeal  from  the  judgment.  10  R.  C.  L.  1117,  sec.  323. 

Error  to  the  district  court  for  Furnas  county :  Charles 
E.  Eldred^  Judge.   Reversed. 

Lambe  S  Butler,  for  plaintiff  in  en-or. 

Clarence  A.  Davis,  Attorney  General,  and  Mason  Wheel- 
er, contra. 

Aldrich,  J. 

The  defendant,  Clyde  Longsine,  is  prosecuting  his  ap- 
peal from  a  conviction  in  March,  1920,  in  the  district  court 
for  Furnas  county  for  an  alleged  contribution  to  the  de- 
linquency of  Ella  ^levers,  a  fourteen-year  old  girl.  De- 
fendant was  sentenced  to  30  days  in  jail  and  a  fine  of  $300 
and  costs. 
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The  information  had  two  counts,  one  charging  kidnap- 
ping or  cliild  stealing  and  the  second  count  thereof  charg- 
ing contribution  to  delinquency  in  violation  of  section 
1263,  Rev.  St.  1913. 

The  information  charges  the  defendant  with  a  felony 
under  one  section  of  the  statute  and  with  a  misdemeanor 
under  another.  These  charges  vary  widely  in  the  degree  of 
punishment.  Child  stealing  or  kidnapping  is  punishable  by 
imprisonment  in  the  penitentiary  for  a  period  of  20  years, 
and  a  violation  of  section  1263,  Rev.  St.  1913,  is  simply  a 
misdemeanor  punishable  by  a  fine  not  exceeding  f  500,  or 
imprisonment  in  the  county  jail  not  exceeding  six  months, 
or  both.  It  is  illegal  to  charge  defendant  with  a  felony 
carrying  with  it  a  sentence  second  only  to  murder,  and 
join  that  charge  with  a  misdemeanor  punishable  only  by 
fine  and  jail  sentence,  and  under  different  sections  of  the 
statute.  The  defendant  is  handicapped  in  defending  the 
charge  of  kidnapping  carrying  with  it  the  enormous  penal- 
ty, and  being  at  the  same  time  charged  with  contributing 
to  the  delinquency  of  a  female  child.  It  does  not  matter 
that  the  jury  acquitted  him  of  the  larger  crime.  The  bur- 
den of  the  defense  of  the  larger  crime  was  imposed  upon 
him,  and  he  had  to  labor  against  the  prejudice  of  a  heinous 
crime,  which  in  the  eyes  of  tlie  jury  might  import  guilt 
under  the  lesser  crime.  The  county  attornej^  on  motion 
should  have  elected  upon  which  count  he  would  proceed. 

In  the  matter  of  the  information  there  is  the  more  seri- 
ous criticism  that  it  does  not  charge  a  crime  under  the 
statute.  It  will  be  noted  that  the  information  charges  that 
the  defendant  "did  then  and  there  encourage,  cause  and 
contribute  to  the  delinquency  of  one  Ella  Genevieve  Mey- 
ers by  giving  her  money  and  by  enticing  and  inducing  her 
to  leave  her  home  and  run  away  with  him,  the  said  Ella 
Genevieve  Meyers  being  a  delincpient  child  as  defined  by 
the  statutes  of  Nebraska.''  It  has  frequently  been  held  by 
this  court  that  an  information  laid  in  the  terms  of  the  stat- 
ute is  a  sufficient  description  of  the  offense  in  an  informa- 
tion. But  when  the  information  goes  further  and  describes 
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the  specific  acts  upon  which  the  pleader  relies  as  constitut- 
ing the  offense,  and  when  such  specific  acts  are  not  among 
those  described  in  section  1244,  Rev.  St.  1913,  as  constitut- 
ing an  offense,  the  information  does  not  state  an  offense  un- 
der the  statute.  A  comparison  of  the  various  acts  constitut- 
ing delinquency  under  section  1244,  supra^  with  the  infor- 
mation will  clearly  disclose  that  giving  the  delinquent 
child  money  and  "enticing  and  inducing  her  to  leave  her 
home  and  run  away. with  him"  is  not  one  of  the  acts  de- 
clared to  be  an  offense. 

The  information  charges  him  with  giving  the  delinquent 
money,  while  the  statute  provides  specifically  and  definite- 
ly the  particular  acts  or  things  which  are  necessary  and 
essential  to  support  the  charge  of  delinquency.  There  is 
nothing  in  this  information  which  imputes  in  any  way 
any  particular  offense  under  the  statute,  and  for  this 
reason  the  information  was  insufficient,  and  in  the  particu- 
lar of  delinquency  did  not  charge  a  violation  of  section 
1263,  supra. 

The  county  attorney  in  this  case  introduced  in  evidence 
the  record  made  by  the  county  judge  against  Ella  Meyers 
when  she  was  accused  and  convicted  of  delinquency  after 
the  arrest  of  the  defendant.  Such  a  procedure  is  contrary 
to  the  constitutional  provisions  of  our  state.  The  accused 
is  accorded  the  genuine  American  right  to  have  an  oppor- 
tunity to  see  and  cross-examine  the  witnesses  against 
him.  Here  the  trial  court  resorted  to  the  remarkable  pro- 
cedure of  allowing  necessary  and  essential  facts  to  be 
proved  against  defendant  by  resorting  to  an  ex  parte  pro- 
ceeding to  which  this  defendant  was  not  a  party.  This  is 
contrary  to  the  well-considered  case  of  State  v.  Weil,  83 
S.  Car.  478,  26  L.  R.  A.  n.  s.  461.  The  note  to  that  case 
in  26  L.  R.  A.  n.  s.  461,  is  very  instructive.  It  is  as  fol- 
lows: "A  judgment  for  or  against  an  accused  person  is 
not  admissible  in  a  criminal  prosecution  wherein  he  is 
prosecuted  for  tlie  transaction  involved  in  a  civil  proceed- 
ing, since  tlie  parties  in  the  two  actions  are  not  identical, 
and  the  judgment  in  the  civil  action  is  rendered  on  a  mere 


Vol.  105]  SEPTEMBER  TERM,  1920.  431 

Longsine  y.  State. 

preponderance  of  the  evidence,  which  would  not  be  suflfi- 
cient  in  a  criminal  cause  to  satisfy  the  jury  beyond  a  reason- 
able doubt."  This  was  a  well-considered  case  and  correctly 
lays  down  the  law.  DepositioiHg  or  ex  parte  affidavits  tak- 
en in  a  civil  proceeding  are  not  admissible  in  evidence  to 
prove  the  guilt  or  innocence  of  one  who  is  charged  with  the 
commission  of  an  act  which  is  quasi-criminal.  The  ac- 
cused in  this  case  did  not  waive  his  constitutional  right  to 
confront  the  witnesses  against  him,  nor  does  the  record 
show  that  he  had  an  opportunity  to  confront  and  cross- 
examine  them. 

It  may  be  said  to  be  ^'an  axiom  of  the  law  that  no  man 
shall  be  affected  by  proceedings  to  which  he  is  a  stranger. 
*  *  *  He  must  have  been  directly  interested  in  the  sub- 
ject-matter of  the  proceedings,  with  the  right  to  make  de- 
fense, to  adduce  testimony,  to  cross-examine  the  witnesses 
on  the  opposite  side,  to  control  in  some  degree  the  proceed- 
ings, and  to  appeal  from  the  judgment.  Persons  not  hav- 
ing these  rights  are  regarded  as  strangers  to  the  cause." 
10  R.  C.  L.  1117,  sec.  323.  Fitzhugh  v,  Croghan,  2  J.  J. 
Marsh.  (Ky.)»  429,  19  Am.  Dec.  139;  Smith  v.  White,  14 
L.  R.  A.  n.  s.  530 ;  People  v.  Pierro,  17  Cal.  App.  741. 

Other  errors  are  alleged,  but  it  is  unnecessary  to  discuss 
them.  Those  errors  mentioned  and  discussed  go  to  the 
foundation  of  the  charge  herein  made.  The  judgment  or 
finding  must  be  reversed  and  remanded,  for  it  is  contrary 
to  fundamental  law  and  justice. 

Reversed  and  remanded. 
MoRRisSEY,  C.  J.,  and  Letton,  J.,  not  sitting. 
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In  re  Estate  of  Lesteu  S.  Pollard. 

Amanda  Forsythe  Murray^  appellant^  v.  John  C.  Pol- 
lard, APPELLEE. 

Filed  December  23,  1920.     No.  21081. 

1.  Executors  and  Administrators:  Appointment  of  Administrator:  Pe- 
TiTON.  "In  a  petition  to  the  county  court  for  administration  on  the 
estate  of  a  deceased  person,  the  only  averments  essential  to  the 
jurisdiction  of  the  court  are,  that  such  person  died  intestate,  and 
was  at  the  time  of  his  death  a  resident  or  Inhabitant  of  the  county 
where  the  petition  is  filed;  or,  in  case  he  was  at  the  time  of  his 
death  a  nonresident  of  the  state,  that  he  left  an  estate  in  such 
county  to  be  administered."  Larson  v.  Union  P.  R,  Co.,  70  Neb.  261, 
followed. 

2.  : :  Petitioner.  In  such  case,  no  objection  to  the  juris- 
diction of  the  court  to  appoint  an  admini^rator  can  be  predicated 
upon  the  fact  that  the  petitioner  has  no  beneficial  interest  In  the 
estate. 

3.   :   .    Under  the  provisions  of  section   1339,   Rev.   St. 

1913,  the  preference  given  by  the  statute  to  the  classes  of  persons 
named  therein  to  be  appointed  as  administrators  is  obligatory  upon 
the  court,  and  It  is  error  to  appoint  a  stranger  to  the  estate  where 
some  one  falling  within  the  preferential  class  asks  to  be  appointed; 
and  Is  competent  to  discharge  the  trust. 

4.  :  :  Evidence.    It  is  incumbent  upon  one  who  applies 

to  be  appointed  as  administrator  to  produce  satisfactory  testimony 
as  to  his  fitness  to  discharge  the  trust. 

5.  Evidence  examined,  and  held  sufficient  to  sustain  the  findings  and 
judgment  of  the  lower  court. 

Appeal  from  the  district  court  for  Doiiel  county :  Han- 
^ON  M.  Grimes,  Judge.    Affirmed, 

Hainer,  Craft  <&  Edgerton^  for  appellant. 
McKillip  cG  Barth^  contra, 

Lester  S.  Pollard,  a  resident  of  Deuel  county,  Nebraska, 
•I'u  (1  intestate  on  November  14,  1J)18,  leaving  surviving  him 
Day,  J. 
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as  his  only  heirs  at  law  his  two  minor  children,  Thelraa  and 
Esther,  aged,  respectively,  8  and  6  years.  His  wife  had 
died  a  few  days  previous.  He  left  an  estate  consisting  of 
real  and  personal  property  of  the  alleged  value  of  |48,250 
to  be  administered.  On  November  27,  1918,  John  C.  Pol- 
lard, a  brother  of  the  deceased,  filed  a  petition  in  the  county 
court  of  Deuel  county,  alleging  in  substance  that  Lester 
S.  Pollard  died  intestate  on  November  14,  1918;  that 
immediately  prior  to  his  death  he  was  an  inhabitant  of 
Deuel  county;  that  he  left  as  his  onlv  heirs  at  law  the 
two  minor  children;  and  that  he  left  real  and  personal 
property  to  be  administered.  He  prayed  for  his  own  ap- 
pointment as  administrator.  The  county  court  gave  notice 
of  the  pendency  of  the  petition,  and  fixed  December  23, 
1918,  as  a  day  for  hearing.  On  December  20,  1918,  Aman- 
da Forsythe  Murray,  the  maternal  grandmother  of  the 
minor  children,  filed  objections  to  the  petition  and  to  the 
appointment  of  John  C.  Pollard.  The  objections  to  the 
petition,  in  so  far  as  they  relate  to  the  main  question  dis- 
cussed by  appellant's  counsel,  challenge  the  jurisdiction 
of  the  court  to  appoint  an  administrator  on  the  petition 
filed  by  John  C.  Pollard,  for  the  reason  that  he  was  not  the 
next  of  kin  or  a  creditor,  and  that  his  petition  was  filed 
within  30  days  next  following  the  death  of  deceased.  To- 
gether with  her  objections,  Mrs.  Murray  filed  a  "counter 
petition,''  setting  forth  that  she  was  a  creditor,  and  pray- 
ing for  her  own  appointment  as  administratrix.  Upon  the 
hearing  the  county  court  found  that  John  C.  Pollard  was 
entitled  to  be  appointed,  and  issued  letters  of  administra- 
tion to  him.  Mrs.  Murray  appealed  from  this  order  to  the 
district  court,  where  upon  a  trial  the  court  found  generally 
in  favor  of  John  C.  Pollard  and  against  Mrs.  Murray,  and 
directed  the  issuance  of  letters  of  administration  to  John 
C.  Pollard.  From  this  judgment  Mrs.  Murray  has  appeal- 
ed to  this  court. 

Counsel  for  appellant  in  their  brief  say  that  the  question 
raised  is  this :  "Can  one  who  is  not  benefi(*ially  interested 
in  an  estate  file  a  petition  in  the  countv  court  within  the 

105  Neb.— 28 
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first  30  days  after  the  death  of  the  intestate  and  confer 
upon  the  county  court  jurisdiction  to  appoint  an  adminis- 
trator?" Upon  the  authority  of  Larson  v.  Union  P.  R.  Co,, 
70  Neb.  261,  we  think  the  question  should  be  answered  in 
the  aflBirmative.  In  that  case  the  petition  of  Mary  West- 
lund,  a  sister  of  the  deceased,  was  filed  in  the  county  court 
of  Dawson  county  on  April  27,  1899,  in  which  she  alleged 
that  Christine  Anderson  died  intestate  on  April  18,  1899 ; 
that  immediately  preceding  her  death  she  was  a  resident 
and  Inhabitant  of  said  county,  and  was  possessed  of  person- 
al property  to  be  administered ;  that  she  left  surviving  her 
two  minor  children,  Esther  and  Ezekiel,  aged,  respectively, 
7  and  5  years.  The  petition  alleged  that  the  petitioner  is  the 
next  of  kin  and  the  only  relative  of  the  deceased  within  the 
state  of  Nebraska,  and  prayed  that  letters  of  administra- 
tion be  granted  to  Lawrence  Larson.  Administration  was 
granted  to  said  Larson,  who  later  commenced  a  suit  against 
the  Union  Pacific  Railroad  Company  for  damages  for  neg- 
ligently causing  the  death  of  Christine  Anderson.  It  was 
the  contention  of  the  defendant  in  that  case  that  the  peti- 
tion upon  its  face  shows  that  the  petitioner  was  not  the 
next  of  kin,  and  as  it  was  filed  less  than  30  days  from  the 
death  of  the  intestate,  the  petitioner  was  not  a  proper 
party  to  apply  for  administration  under  the  provisions  of 
section  1339,  Rev.  St.  1913,  and  for  that  reason  the  county 
court  acquired  no  jurisdiction  to  make  the  appointment. 
The  court  held  that  the  recital  in  the  petition  that  the 
petitioner  was  the  next  of  kin  was  an  erroneous  conclusion, 
and  that  the  petition  must  be  regarded  as  an  application 
for  administration  by  one  who  was  not  the  next  of  kin. 
The  court  said : 

"We  have,  then,  a  case  where  the  record  affirmatively 
shows  that  administration  was  granted  on  an  application 
made  within  30  days  of  the  death  of  the  intestate,  by  one 
not  the  next  of  kin,  and  which  fails  to  show  that  the  peti- 
tioner was  a  creditor  of  the  estate,  or  that  the  next  of  kin 
or  the  creditors  had  renounced  their  right  to  administer. 
The  question  presented,  then,  and  the  only  question  in  this 
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case,  is  whether  tlie  appointment  of  an  administrator  based 
upon  an  application  of  that  character,  and  made  under 
such  circumstances,  should  be  held  void  when  assailed  in  a 
collateral  proceeding.'' 

The  provisions  of  the  statute  then  under  consideration 
were  exactly  the  same  as  section  1339,  Rev.  St.  1913,  which 
provides : 

"Administration  of  the  estate  of  a  person  dying  intestate 
shall  be  granted  to  some  one  or  more  of  the  persons  herein- 
after mentioned,  and  they  shall  be  respectively  entitled  to 
the  same  in  the  following  order:  First— The  widow,  or 
next  of  kin,  or  both,  as  the  judge  of  probate  may  think 
proper,  or  such  person  as  the  widow  or  next  of  kin  may 
request  to  have  appointed,  if  suitable  and  competent  to 
discharge  the  trust;  second — If  the  widow,  or  next  of 
.  kin,  or  the  persons  selected  by  them,  shall  be  unsuitable  or 
incompetent,,  or  if  the  widow  or  next  of  kin  shall  neglect, 
for  thirty  days  after  the  death  of  the  intestate,  to  ap: 
ply  for  administration,  or  to  request  that  administration 
be  granted  to  some  other  person,  the  same  may  be  granted 
to  one  or  more  of  the  principal  creditors,  if  any  such  are 
competent  and  willing  to  take  it;  third — If  there  be  no 
such  creditor  competent  and  willing  to  take  administra- 
tion, the  same  may  be  committed  to  such  other  person  or 
persons  as  the  judge  of  probate  may  think  proper.'' 

It  was  held  that  the.  provisions  of  the  statute  above 
quoted  do  not  go  to  the  jurisdiction  of  the  county  court, 
but  rather  to  the  manner  of  its  exercise,  and  the  rule 
was  announced  that,  "in  a  petition  to  the  county  court 
for  administration  on  the  estate  of  a  deceased  person,  the 
only  averments  essential  to  the  jurisdiction  of  the  court 
are,  that  such  person  died  intestate,  and  was  at  the  time 
of  his  death  a  resident  or  inhabitant  of  the  county  where 
the  petition  is  filed;  or,  in  case  he  was  at  the  time  of 
his  death  a  nonresident  of  the  state,  that  he  left  an  estate 
in  such  county  to  be  administered." 

While  it  is  true  that  in  the  Larson  case  the  appointment 
of  the  administrator  was  assailed  collaterally,  and  the 
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precise  holding  w  as  that  it  could  not  be  attacked  in  a  col- 
lateral proceeding,  still  if  the  petition  filed  conferred  no 
jurisdiction  on  the  county  court  to  act,  all  proceedings 
thereunder  would  have  been  an  absolute  nullity,  and  sub- 
ject to  attack  at  any  time  in  a  direct  or  collateral  pro- 
ceeding. The  judgment  having  been  sustained,  it  logically 
follows  that  the  court  must  have  determined  that  the 
petitioner  was  a  proper  person  to  call  the  jurisdictional 
facts  to  the  attention  of  the  court.  In  that  case,  as  in  the 
case  at  bar,  the  petitioner  had  no  beneficial  interest  in  the 
estate.  While  the  authorities  are  not  entirely  uniform  upon 
the  question  as  to  who  is  a  proper  person  to  call  to  the  atten- 
tion of  the  county  court  the  jurisdictional  facts,  it  has  been 
held  in  some  jurisdictions  that  it  is  immaterial  in  what 
manner  the  jurisdictional  facts  are  brought  to  the  atten- 
tion of  the  court.  In  Bruhaler  v.  Jones,  23  Kan.  411,  un- 
der a  statute  substantiallv  like  our  own,  the  court  said : 

"The  statute  does  not  anywhere  prescribe  how  the  juris- 
dictional facts  shall  be  ascertained;  hence  the  probate 
court  may  ascertain  them  as  l>est  it  can ;  and  if  it  ascertain 
them  correctly,  that  is  all  that  is  required.  All  that  is 
really  necessary  is,  that  the  jurisdictional  facts  shall 
exist  as  facts ;  and  how  the  court  ascertains  them  is  wholly 
immaterial." 

In  this  state  the  uniform  practice  has  been  to  officially 
call  the  county  court's  attention  to  the  existence  of  the 
jurisdictional  facts  by  a  petition.  It  has  not  been  the  uni- 
form practice,  however,  that  the  petitioner  be  a  person  bene- 
ficially interested  in  the  estate.  Any  person  who  knows 
the  facts  is  a  qualified  person  to  do  so. 

(Counsel  for  appellant  cites  In  re  Estate  of  Glover^  104  ^ 
Neb.  151,  and  In  re  Estate  of  Anderson^  102  Neb.  170. 
There  is  nothing  in  these  cases,  however,  which  runs 
counter  to  our  holding  in  the  Larson  case.  .  AVe  are  then 
confronted  with  the  question  whether  the  doctrine  as  an- 
nounced in  the  Larson  case  should  be  modified  or  overruled. 
The  rule  there  announced  has  stood  as  the  law  of  the  state 
for  over  17  years.    Courts,  attorneys,  and  parties  interest- 
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ed  have  relied  upon  its  correctness,  as  they  had  the  right 
to  do.  Numerous  estates  have  been  settled  under  it,  and  ti- 
tles to  real  estate  rest  upon  it.  To  overthrow  it  now  on 
jurisdictional  grounds  would  likely  result  in  great  hard- 
ship in  the  disturbing  of  property  rights.  This  we  are 
not  inclined  to  do.  The  mischief  wliich  may  arise  from  a 
stranger  invoking  the  power  of  the  court  for  his  own  ap- 
pointment can  readily  be  controlled  by  the  county  court. 
IQnder  the  provisions  of  section  1339,  Rev.  St.  1913,  here- 
tofore quoted,  certain  designated  classes  of  persons  have 
a  preferential  right  of  administration,  and  as  between 
strangers  the  matter  of  selection  rests  within  the  discre- 
tion of  the  court.  But  it  may  be  urged  that  a  stranger  who 
thus  invobed  the  jurisdiction  of  the  court  may,  in  case  of  de- 
feat, attempt  to  appeal  and  thus  delay  the  due  administra- 
tion of  the  estate.  While  this  question  is  not  now  before 
us,  and  hence  not  decided,  it  would  seem  that  a  suffl<!ient 
answer  would  be  that,  having  no  interest  in  the  estate,  the 
right  of  appeal  would  not  lie. 

From  what  has  been  said,  it  would  seem  to  follow  that 
no  objections  to  the  jurisdiction  of  the  county  court  can 
successfully  be  predicated  upon  the  mere  fact  that  the 
petitioner  has  no  beneficial  interest  in  the  estate. 

Having  determined  that  the  court  had  jurisdiction  of 
the  subject-matter  the  question  arises,  Did  the  court  err 
in  failing  to  appoint  the  appellant? 

Under  the  plain  provisions  of  section  1339,  Rev.  St. 
1913,  Mrs.  Murray,  being  a  creditor  and  having  filed  her 
application  for  appointment  as  administratrix,  was,  as 
against  Mr.  Pollard,  entitled  to  be  named,  if  competent  to 
discharge  the  trust.  The  preferential  right  given  by  the 
statute  to  the  classes  of  persons  named  therein  to  be  ap- 
pointed administrators  is  obligatory  upon  the  court,  and  it 
is  error  to  appoint  a  stranger  to  the  estate  where  some  one 
falling  within  the  preferential  class  asks  to  be  appointed, 
and  is  competent  to  discharge  the  trust.  Two  things  were 
necessary  to  make  Mrs.  Murray's  right  absolute.  She  must 
have  been  a  creditoi-,  and  she  must  have  l>een  compi^tent. 
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To  her  petition  for  appointment,  John  C.  Pollard  had 
filed  an  answer  in  which  he  specifically  charged  that  Mrs. 
Murray  on  account  of  her  lack  of  business  experience  was 
not  competent  to  discharge  the  trust.  Under  this  state  of 
the  record,  it  was  incumbent  upon  Mrs.  Murray  to  satisfy 
the  court  that  she  was  capable  of  handling  the  estate.  Upon 
the  trial  in  the  district  court  testimony  was  offered  in  behalf 
of  Mr.  Pollard  tending  to  show  that  he  was  a  man  of  some 
business  experience,  and  that  he  could  discharge  the  trust. 
No  testimony  whatever  was  taken  wdth  respect  to  Mrs. 
Murray.  Under  this  state  of  the  record,  we  think  the  trial 
court  was  amply  justified  in  its  general  finding  in  favor  of 
Mr.  Pollard  and  against  Mrs.  Murray.  Other  questions 
have  been  suggested  in  the  briefs  of  counsel,  but  we  think 
what  has  been  said  disposes  of  the  case. 

For  the  reasons  announced,  the  judgment  of  the  district 
court  is 

Affirmed. 


Mamie  Peterson^  appellee^  v.  Mayme  Hedrick  Cleaver 

et  al.,  appellants. 

Filed  Decembeb  23,  1920.     No.  21090. 

1.  Libel:  Pbivileged  Communications.  When  a  publication  is  made 
by  a  chief  officer  of  a  fraternal  insurance  association,  addressed  to 
the  members  of  the  association,  concerning  a  subject-matter  which 
affects  the  general  welfare  of  the  association,  such  communication, 
although  containing  words  which  are  libelous  per  se^  is  qualifiedly 
privileged,  and  is  a  complete  defense  unless  it  is  shown  by  plain- 
tiff by  a  preponderance  of  the  evidence  that  the  publication  was 
made  with  express  malice. 

2.  Insurance:  Fraternal  Associations:  Liability  fob  Libel.  A  fra« 
ternal  beneficiary  association,  organized  under  the  laws  of  this 
state  without  capital  stock,  is  liable  to  a  member  of  such  association 
for  libel  published  by  its  officers,  acting  within  the  scope  of  their 
authority  and  in  the  discharge  of  its  business. 

8.  Libel:  Libelous  Publication:  Liability  of  Author.  The  author  of 
an  article  which  is  libelous,  and  which  is  published  at  his  iEstance, 
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is  liable  with  the  publisher  in  an  action  brought  by  the  person 
defamed. 

4.   :  Instructions.  Instructions  examined,  and  held  to  be  with- 
out error  to  the  appellant. 

5.  :  Express  Malice:  Evidence.    Evidence  examined,  and  held 

sufficient  to  submit  to  the  jury  the  question  of  express  malice. 

6.  Evidence  examined,  and  held  to  sustain  the  verdict. 

Appeal  from  the  district  court  for  Douglas  county: 
Lee  S.  Estelle^  Judge.  Affirmed. 

Mattheic  Gering,  MilliamJ.  Iloiz  and  Stincr  &  Boslaugh, 
for  appellants. 

Anson  H.  Bigclow  and  Weaver  d  Giller,  contra. 

Day,  J. 

The  plaintiff  recovered  a  judgment  in  the  district  court 
for  Douglas  county  for  $1,500  against  the  defendants  in 
an  action  for  libel.    Defendants  have  appealed. 

The  defendant,  the  Degree  of  Honor  of  the  state  of  Neb- 
raska, is  a  fraternal  organization  doing  a  fraternal  in- 
surance business,  having  also  social  features,  and  composed 
of  a  grand  lodge  with  subordinate  .lodges.  It  is  a  corpor- 
ation organized  under  the  special  provisions  of  our  statute 
relating  to  fraternal  benefit  societies. 

At  the  time  in  question  the  defendant,  Mayme  Hedrick 
Cleaver,  held  the  post  of  Grand  Chief  of  Honor,  which 
was  the  chief  executive  oiBce  of  the  society.  The  Degree 
of  Honor  owned  and  controlled  a  paper  known  as  the  De- 
gree of  Honor  Journal,  which  was  the  official  organ  of  the 
society,  in  which  were  published  communications  from 
the  offi<?ers  to  the  members,  as  well  as  news  items  of  special 
interest  to  the  membership.  This  paper  circulated  only 
among  the  members  and  a  few  of  its  advertisers. 

Among  the  suboidinate  lodges  of  the  association  was 
Washington  Lodge  No.  27,  located  at  Omaha,  in  which 
the  plaintiff  held  the  position  of  financier.  As  such  officer 
it  was  the  duty  of  the  plaintiff  to  collect  dues  and  assess- 
ments from  the  several  members  of  lodge  No.  27,  and  turn 
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the  money  so  collected  over  to  the  treasurer  of  such  lodge, 
for  which  service  she  was  paid  four  cents  per  capita. 

As  the  outgrowth  of  some  difficulties  in  the  affairs  of 
lodge  No.  27,  reference  to  which  will  be  hereinafter  made, 
Mrs.  Cleaver,  as  Grand  Chief  of  Honor,  prepared  and  had 
published  in  the  Degree  of  Honor  Journal  the  article  which 
forms  the  basis  of  this  action.  The  communication  is  quite 
lengthy,  and  we  set  out  only  that  portion  of  which  com- 
plaint is  made,  ommitting  innuendoes :  "The  financial  af- 
fairs of  the  order  were  placed  in  the  hands  of  John  M. 
Gilchrist,  certified  public  accountant,  who  found  the  treas- 
urer's books  $1,266  short,  and  the  financier's  not  only  short, 
but  in  such  condition  that  more  than  140  members  were 
suspended  during  the  time  between  December  28th  and 
March  7th,  who  did  not  know  of  nor  sus])(^ct  their  sus- 
pension. The  former  treasurer  of  the  lodge  has  assisted  in 
every  way  possible  to  straighten  out  the  affairs  of  the 
order,  and  has  promised  to  make  good  her  shortage,  but  the 
former  financier  has  not  only  refused  to  assist  in  straight- 
ening out  her  books,  but  has  persisted  in  communicating 
with  and  collecting  assessments  and  dues  from  the  mem- 
bers, and  has  also  tacitly  refused  to  make  good  her  short- 
age. I  have  issued  three  official  letters.  In  my  last  I 
explained  that  from  and  after  Mav  13th  anv  member  who 
I)aid  assessments  to  any  one  excepting  those  whom  I  had 
designated  would  be  suspended  individually.  According 
to  the  expert  accountant's  report,  AVashington  Lodge  No. 
27,  suspended,  was  paying  a  salary  to  the  financier  com- 
puted on  a  basis  of  739  members,  while  in  fact  they  actual- 
ly had  only  7)69  members.  If  the  plaintifTs  in  this  case 
had  met  with  the  overtures  of  the  grand  lodge  officers 
this  might  all  have  bcnai  amicably  settled  by  April  1st, 
and  it  is  earnestly  to  be  lioped  that  better  judgment  will 
l)revail  very  soon." 

The  petition  avers  that  the  article  charges  that  plaintiff  • 
was  short  in  her  accounts  as  financier  of  her  lodge,  and 
also  that   she  was  receiving  a  salary  based  upon  a  per 
ropitft  uuMubership  of  739,  while  in  fact  the  lodge  had  but 
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569  members.  The  petition  also  contained  the  usual  aver- 
ments in  actions  for  libel. 

The  answers  of  the  defendants  admitted  the  preparation 
and  publication  of  the  article  in  the  Degree  of  Honor  Jour- 
nal, the  official  organ  of  the  order,  and  by  way  of  defense 
pleaded  that  it  was  a  privileged  communication,  and  made 
without  malice  or  ill  will,  and  made  only  for  the  pur- 
pose of  informing  all  of  the  members  of  the  conditions  ex- 
isting in  the  order.  The  answers  also  pleaded  that  the 
article  was  true  and  publishec'  with  good  motives  and  for 
justifiable  ends.  The  reply  denied  the  affirmative  allega- 
tions of  the  answers. 

In  this  state  of  the  record  the  trial  court,  correctly  we 
think,  ruled  that  the  article  was  libelous  per  se,  and  per- 
mitted evidence  to  be  introduced  as  to  the  damages  the 
plaintiff  had  sustained.  There  being  no  dispute  in  the 
testimony  as  to  the  occasion  of  the  publication,  the  court 
ruled  that  it  was  qualifiedly  privileged,  and  that  the  quali- 
fied privilege  was  a  complete  defense  unless  the  plaintiff 
established  by  a  preponderance  of  the  testimony  that  the 
publication  was  made  with  express  malice. 

We  think  the  theory  upon  which  the  cast*  was  tried  was 
the  proper  one,  in  harmony  with  the  evidence  and  support- 
ed by  the  law. 

In  the  brief  for  defendants  it  is  urged  that  the  publica- 
tion was  privilege<l,  and  hence  a  complete  defense.  The 
word  ^'privileged,"  as  applied  to  libel,  is  a  general  term. 
For  the  sake  of  clearness  of  application  it  is  often* divided 
into  two  classes,  viz.,  absolute  privilege  and  conditional  or 
qualified  privilege.  Townsend,  in  his  work  on  Slander  and 
Libel  (4th  ed.)  sec.  209,  says: 

"By  an  absolutely  privileged  publication  is  not  to  be 
understood  a  publication  for  which  the  publisher  is  in  no 
wise  responsible,  but  it  means  a  publication  in  respect  of 
which,  by  reason  of  the  occasion  upon  which  it  is  made,  no 
remedy  can  be  had  in  a  civil  action  for  slander  or  libel.  A 
conditionally  i)rivileged  publication  is  a  publication  made 
on  an  occasion  which  furnishes  a  prima  facie  legal  excuse 
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for  the  making  of  it ;  and  which  is  privileged,  unless  some 
additional  fact  is  shown  which  so  alters  the  character  of 
the  occasion  as  to  prevent  it  furnishing  a  legal  excuse. 
The  additional  fact  which,  in  the  majority  of  cases,  is  re- 
quired to  be  shown  to  destroy  this  conditional  privilege 
is  malice,  meaning  bad  intent  in  the  publisher,  i.  e.,  an  in- 
tent to  injure  the  person  whom  or  whose  affairs  the  lan- 
guage concerns." 

Newell,  Slander  and  Libel  (3d  ed.)  sec.  496,  states  the 
rule  as  follows:  "A  communication  made  in  good  faith 
upon  any  subject-matter  in  which  the  party  communicat- 
ing has  interest  or  in  reference  to  which  he  has  a  duty, 
either  legal,  moral,  or  social,  if  made  to  a  person  having 
a  corresponding  interest  or  duty,  is  qualifiedly  privileged, 
and  the  burden  of  proving  the  existence  of  malice  is  east 
upon  the  person  claiming  to  have  been  defamed.'^  Wise  v. 
Brotherhood,  L.  F.  S  E.,  252  Fed.  961;  Finley  v.  Steele, 
159  Mo.  299.  Tested  by  this  rule,  it  is  clear  that  the  de- 
fendants would  be  protected  in  making  the  publication, 
provided  that  in  so  doing  they  did  not  act  maliciously. 

But  it  is  urged  on  behalf  of  defendant  the  Degree  of 
Honor  that  an  action  for  libel  will  not  lie  against  it  at 
the  instance'  of  one  of  its  members.  It  is  pointed  out  that 
it  is  a  corporation  organized  under  special  provisions  of 
our  statute  authorizing  fraternal  societies  to  be  created 
without  capital  stock,  and  privileged  to  insure  its  members, 
and  to  conduct  its  business  for  the  sole  benefit  of  the  mem- 
bers. It  is  argued  that  such  organizations  can  hardly  be 
classed  as  corporations  or  copartnerships.  We  are  not 
willing  to  assent  to  this  proposition. 

Notwithstanding  the  fact  that  it  is  organized  under  spe- 
cial provisions  of  the  statute,  without  capital  stock,  it  is 
none  the  less  a  corporation,  having  a  distinct  entity,  apart 
from  its  members.  It  is  an  artificial  person  created  by 
statute,  in  which  capacity  it  may  sue  and  be  sued.  The 
mere  fact  that  it  does  not  make  dividends  for  its  members, 
or  that  there  may  not  be  funds  out  of  which  a  judgment 
could  be  paid,  does  not,  in  our  judgment,  exempt  it  from 
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being  sued.  A  libel  is  a  wrongful  act,  a  tort,  and  there 
seems  to  be  no  good  reason  why  a  corporation  of  this 
character  should  not  respond  in  an  action  for  libel  brought 
by  one  of  its  members,  the  same  as  in  any  other  tort. 

The  cases  cited  by  counsel  for  either  side  are  hardly 
to  the  point  now  being  considered.  Neither  has  our  con- 
siderable research  been  rewarded  in  finding  one.  In  Gilbert 
V.  Crystal  Fountain  Lodge,  80  Qa.  284,  it  was  held  that  a 
member  of  a  mutual  aid  association  cannot  maintain  an 
action  against  the  association,  sued  as  a  partnership,  for 
slanderous  words  spoken  of  and  concerning  him  by  the 
association  while  a  member  of  it.  In  discussing  the  ques- 
tion the  court  said : 

"After  diligent  search,  we  have  been  unable  to  discover 
any  authority  supporting  the  theory  that  a  man  can  slan- 
der himself,  either  when  he  speaks  directly  as  an  indi- 
vidual,- or  when  he  speaks  indirectly  through  a  partner- 
ship of  which  he  is  a  member.  Upon  principle,  we  do  not 
see  how  he  could  charge  the  partnership  assets  with  the 
damages  that  might  be  recovered,  he  having  an  interest  in 
the  assets  as  a  part  owner  of  the  same." 

In  De  Senacour  v.  Societe  La  Prevoyance,  146  Mass.  616, 
the  case  was  decided  upon  the  point  that  there  was  no  evi- 
dence of  publication  by  the  society.  In  Holmes  v.  Royal 
Fraternal  Union,  222  Mo.  556,  26^  L.  R.  A.  n.  s.  1080,  a 
communication  containing  libelous  matter  was  written  by 
the  president  of  a  fraternal  order  to  members  at  a  certain 
place  concerning  the  plaintiff  who  was  also  a  member.  Tlie 
case  was  decided  upon  the  point  that  the  communication 
was  qualifledly  privileged,  and  that  there  was  not  suflicient 
evidence  to  show  express  malice.  In  Wise  r.  Brotherhood, 
L.  F.  d  Fj.,  252  Fed.  961,  the  plaintiff  was  a  menrber  of  the 
brotherhood.  The  secretary  of  the  defendant  orgnuization 
wrote  the  libelous  letter  which  formed  the  basis  of  tJie 
suit,  in  which  the  plaintiff  was  nonsuited.  The  defense 
was  that  the  communication  was  privileged.  The  judg- 
ment was  reversed  for  the  reason  that  the  court  failed  to 
submit  the  question  of  malice  to  the  jury.    In  Kirkpatrick 
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V.  Eagle  Loihjc,  2G  Kan.  384,  it  was  held  that  the  sustain- 
ing of  a  demurrer  an  the  ground  that  the  petition  did  not 
state  a  cause  of  action  was  error.  In  these  cases,  as  well 
as  others  which  might  be  ^ited,  it  was  assumed  rather  than 
decided  that  an  action  by  a  member  would  lie  against  the 
association,  when  the  association  was  a  corporation. 

We  do  not  understand  counsel  for  the  defendant  to  chal- 
lenge the  general  rule  that  a  corporation  is  liable  in  an 
action  for  libel  committed  by  its  authorized  agents  while 
acting  within  the  scope  of  their  employment.  Numerous 
cases  are  readily  found  supporting  this  general  proposi- 
tion. Newell,  Slander  and  Libel  (3d  ed.)  436;  Evening 
Journal  As8^n  v.  McDermott,  44  N.  J.  Law,  430;  17  R.  C. 
L.  382,  sec.  134 ;  Odgers,  Libel  and  Slander,  p.  502 ;  John- 
son V,  St,  Louis  Dispatch  Co.,  65  Mo.  539;  Aldrich  r.  Press 
Printing  Co.,  9  Minn.  123. 

This  court,  while  not  passing  in  terms  upon  the  question, 
has  recognized  the  liability  of  corporations  in  actions  for 
libel.  Bee  Publishing  Co.  v.  Shields,  68  Neb.  750,  759; 
Bee  Publishing  Co.  v.  World  Publishing  Co.,  59  Neb.  713; 
Estelle  V.  Daily  News  Publishing  Co.,  101  Neb.  610. 

In  the  case  at  bar  it  is  clear  that  in  making  the  publica- 
tion Mrs.  ( -leaver  was  acting  as  the  chief  officer  of  the  De- 
gree or  Honor.  Her  acts  were  within  the  scope  of  her  pow- 
ers as  such  offi-cer.  She  was  acting  for  it  in  its  affairs, 
and  for  its  benefit.  The  Degree  of  Honor  f^annot  be  ex- 
cused upon  the  ground  that  she  exceeded  hvv  nutliority. 
Perhaps  in  no  case  do  corporations  or  individuals  author 
ize  their  agejits  to  commit  torts,  and  yet  tliey  are  held 
answerable  for  the  acts  of  their  agents  while  acting  within 
the  sco])e  of  their  employnicnt,  and  while  engaged  in  the 
furtherance  of  the  master's  business. 

The  questions  then  arise  whether  there  was  sufficient 
evidence  of  malice  to  be  submitted  to  the  jury,  and  whether 
the  evidence  is  sufficient  to  support  the  veidict.  The  record 
shows  that  dissensions  of  a  serious  natuie  had  arisen  ii! 
the  affairs  of  Washington  Lodge  No.  27,  which  became  so 
accute  as  to  threaten  disruption  of  the  lodge.     At  this 
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sta{2:e  of  the  disorder,  Mrs.  Cleaver  appeared  at  a  meeting 
of  the  lodge,  and,  in  the  exercise  of  her  power  as  Grand 
Chief  of  Honor,  placed  herself  in  the  presiding  officer's 
chair  and  announced  that  she  suspended  lodge  No.  27 
"for  insubordination  on  the  part  of  your  financier  for  not 
sending  out  those  cards.''  She  ordered  the  charter  taken 
from  the  wall,  and  appointed  temporary  officers  to  take 
the  place  of  the  regularly  elected  officers  of  the  lodge,  and 
directed  that  the  books,  records,  and  funds  be  turned  over 
to  the  newly  appointed  officers.  Plaintiff,  who  was  present 
with  her  books  and  records,  refused  to  turn  her  books  over 
until  they  were  audited.  There  is  a  dispute  in  the  testi- 
mony as  to  what  occurred.  The  plaintiff's  testimony  was 
to  the  effect  that,  upon  plaintiff's  refusal  to  give  up  her 
books,  Mrs.  Cleaver  "run  across  from  the  station  and  shook 
her  fist  at  me,"  and  said,  "Mrs.  Peterson,  I  have  put  up 
with  you  for  six  years,  turn  those  books  over  or  I  will  have 
a  policeman  accompany  you  home."  Another  witness  testi- 
fied, "She  (Mrs  Cleaver)  was  shaking  her  fist  at  her,  and 
said,  'Well,  we  will  get  you.'  "  Other  testimony  of  a  simi- 
lar import  was  offered.  Following  this  episode,  the  plain- 
tiff surrendered  her  books,  records,  and  cash.  Later  plain- 
tiff and  other  members  of  the  lodge  joined  in  court  action 
to  prevent  interference  on  the  part  of  defendant  Mrs. 
Cleaver  in  the  affairs  of  lodge  No.  27.  While  the  tr  ns- 
actions  occurring  in  the  lodge,  just  alluded  to,  were  denied 
on  the  part  of  the  defendants,  we  think  the  testimony  on 
the  question  of  malice  was  clearly  within  the  province  of 
the  jury  to  determine.  Following  these  several  difficulties 
the  article  in  question  was  prepared  by  Mrs.  Cleaver, 
signed  by  her  in  her  official  capacity,  and  ordered  pub- 
lished in  the  official  organ  as  a  communication  to  the  mem- 
bers. 

Under  all  the  circumstances,  we  think  the  testimony  on 
the  question  of  express  malice  was  properly  submitted  to 
the  jury,  and  that  the  verdict  of  the  jury  is  sustained  by 
the  evidence. 
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The  defendants  urge  that  there  was  error  in  the  giving 
of  instructions  ifos.  2,  3,  4,  and  7.  Instructions  Nos.  4  and 
7  are  in  identical  language,  respectively,  as  instructions 
9  and  7  requested  by  the  defendants.  Having  requested 
these  instructions,  they  are  in  no  position  to  now  complain. 

Instruction  No.  2  is  as  follows :  "Unless  you  find  from 
the  evidence  that  the  libelous  matter  was  true  and  pub- 
lished with  good  motives  and  for  justifiable  ends,  or  you 
fail  to  find  that  the  libelous  matter  was  a  privileged  com- 
munication, as  hereinafter  defined,  then  your  verdict 
should  be  for  the  plaintiff;  but,  if  you  find  the  libelous 
matter  was  true,  or  find  that  it  was  a  privileged  communi- 
cation, then  yout  verdict  should  be  for  the  defendants." 
There  is  nothing  in  this  instruction  which  gives  the  de- 
fendants ground  to  complain.  The  first  part  is  based  upon 
section  5,  art.  I  of  our  Constitution,  which  provides :  "In 
all  trials  for  libel,  both  civil  and  criminal,  the  truth  when 
published  with  good  motives,  and  for  justifiable  ends,  shall 
be  a  suflBcient  defense."  The  latter  part  of  the  instruc- 
tion, "but,  if  you  find  the  libelous  matter  was  true, 
*  *  *  then  your  verdict  should  be  for  the  defendants," 
is  perhaps  faulty  in  not  adding,  following  the  word  "true," 
"and  was  published  with  good  motives,  and  for  justifiable 
ends."  The  instruction  given  affords  the  defendants  no 
ground  for  complaint,  for  it  was  more  favorable  to  them 
than  they  were  entitled  to  receive. 

The  defendants  also  complain  of  the  giving  of  instruc- 
tion No.  3.  This  instruction  in  substance  charged  that  the 
members  of  the  order  had  the  right  to  know  how  the  affairs 
of  each  lodge  were  being  conducted,  and  that  defendant, 
through  its  official  organ,  had  the  right  to  give  such  in- 
formation to  the  several  members,  and  that  if,  when  the 
article  was  published,  the  defendants  believed,  or  had 
reasonable  ground  to  believe,  that  the  statements  therein 
were  true,  then  and  in  such  event  the  defendant  would  not 
be  liable  to  the  plaintiff  in  any  sum  whatsoever,  unless  the 
plaintiff  has  established  by  a  preponderance  of  the  testi- 
mony that  the  publication  was  made  with  express  malice. 
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This  instruction  is  responsive  to  the  facts,  and  is  in  no 
wise  prejudicial  to  the  defendants. 

There  are  other  errors  complained  of  in  the  briefs  which 
will  not  be  considered  further  than  to  say  that  we  have 
examined  them  carefully,  and  do  not  find  any  prejudicial 
error  to  the  appellants. 

The  judgment  of  the  district  court  is  accordingly 

Affirmed. 

RosB^  J.,  not  sitting. 


May  Rooney^  appellee^  v.  City  of  Omaha^  appellant. 

Filed  December  23,  1920.     No.  21352. 

1.  Master  and  Servant:  Workmen's  Compensation  Act:  ''Term  of 
Office."  A  regular  term  of  office,  as  the  term  is  applied  to  govern- 
ment employees  in  the  workmen's  compensation  law  (Rev.  St.  1913. 
sec.  3656),  means  such  term  of  office  as  has  a  fixed  and  definite  dura- 
tion and  a  date  of  termination  known  and  fixed  by  law  or  other 
general  regulation.    Former  opinion,  104  Neb.  260,  modified. 

2.  : :  Policemen.  A  policeman,  in  the  regular  service  of 

the  Omaha  police  department,  is  not  employed  for  the  "gain  or 
profit"  of  the  city,  as  those  terms  are  used  in  the  workmen's 
compensation  law,  and  is,  therefore,  not  within  the  operation  of 
the  act 

Opinion  on  motion  for  rehearing  of  case  reported  in  104 
Neb.  260.    Former  opinion  modified  and  rehearing  denied. 

Flansbueg,  J. 

The  former  opinion  in  this  ease  is  reported  in  104  Neb. 
260. 

The  matter  comes  up  on  rehearing. 

Plaintiff  makes  a  claim  for  compensation  under  the 
workmen's  compensation  law,  for  the  death  uf  her  husband, 
who  was  killed  while  performing  his  duties  as  a  police- 
man for  the  city  of  Omaha.  She  recovered  judgment,  and 
defendant,  city  of  Omaha,  appeals. 
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The  workmen's  compensation  law,  aside  from  the  ex- 
ceptions hereinafter  referred  to,  covers  ^^every  person  in 
the  service  of  the  state  or  of  anv  s^rovernniental  affencv  ere- 
ated  by  it,"  but  excludes  from  its  operation  any  official  in 
the  service  of  the  state  ^Svho  shall  have  been  elected  or  ap- 
pointed for  a  regular  term  of  ()frice,  or  to  complete  the  un- 
expired portion  of  any  regular  term.-'  Rev.  St.  1913,  sec. 
3G56,  as  amended  by  section  4,  cli.  8."),  Laws  1917, 

We  adhere  to  our  former  oj^inion  that  a  member  of 
the  police  department  of  the  city  of  Omaha  is  an  officer 
and  in  the  service  of  a  governmenttal  agency  of  the  state, 
ahd  take  up  for  consideration  now  the  question,  only,  of 
whether  or  not  such  police  officer  holds  for  a  ^^regular 
term  of  office." 

The  charter  of  the  city  of  Omaha  (Rev.  St.  1913,  sec. 
5300)  provides  that  no  member  of  the  police  department 
shall  be  discharged  for  political  reasons,  nor  except  in 
case  a  complaint  is  filed  against  him,  a  hearing  had,  and 
opportunity  given  him  to  defend  against  the  charges  made. 
It  is  further  provided  (Rev.  St.  1913,  sec.  5301)  that  the 
city  authorities  "shall  have  power  to  discontinue  any  em- 
ployment or  abolish  any  office  at  any  time  when,  in  the 
judgment  of  the  council,  such  emjdoyment  or. office  is  no 
longer  necessary." 

A  police  officer,  then,  holds  indefinitely  during  good  be- 
havior and  cannot  Ix^  discharged  for  cause  without  a  hear- 
ing and  opi>ortunity  to  defend,  f^tafe  r.  City  of  Lincoln^ 
101  Neb.  57.  Rut  when,  for  reasons  of  economy  or  lack 
of  public  necessity  for  his  services,  the  city  authorities  see 
fit  to  terminate  his  employment,  he  has  no  right  to  a  statu- 
tory hearing  upon  the  question  of  whether  or  not  the  pub- 
lic welfare  requires  a  continuance  of  a  full  polic^e  force,  or 
of  whether  or  not  the  revenues  available  are  ade(]uate  for 
the  payment  of  his  salary.  Moores  r.  Utatr,  54  Neb.  48(5; 
note  4,  A.  L.  R.  205  [Htate  r.  City  of  Seattle,  74  Wash. 
199). 

The  fact  that  the  tenure  of  offic(*  may  be  interrupted  by 
the  discontinuance  of  the  service  or  abolition  of  the  office 
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does  not  directly  bear  uiK>n  the  question  of  whether  or  not 
the  period  of  incumbency  resulting  from  the  appointment 
is  for  "a  regular  term,"  but  it  is,  however,  a  statutory  rec- 
ognition of  the  necessity,  peculiar  in  employments  of  this 
kind,  and  of  the  right  of  the  city  to  reduce  or  increase  the 
police  force  from  time  to  time,  and  does  to  that  extent  in- 
dicate one  element  of  uncertainty  as  to  the  actual  period 
of  tenure  of  oflBce  in  the  police  department.  To  this, 
kowever,  we  attach  little  importance,  for  the  general  right 
to  abolish  an  oflSce  may  be  exercised  at  any  time  during 
the  incumbency  of  that  olBce,  even  though  the  term  is  of 
a  fixed  and  definite  duration,  and  regardless  of  whether 
or  not  the  officer  holds  for  a  regular  term. 

Whether  or  not  a  member  of  the  police  department  holds 
for  a  "regular  term  of  office^'  depends  upon  whether  or  not 
the  period  of  time  for  which  he  is  appointed  shall  be  called 
a  "regular  term."  A  police  officer  of  the  city  of  Omaha 
is  appointed  to  serve  during  good  behavior.  That  means 
an  indefinite  period.  No  two  officers  will  hold  for  the 
same  duration  of  time.  The  law  has  fixed  no  limitation 
on  the  tenure  of  office.  One  may  hold  for  life  or  as  long 
as  he  desires,  unless,  through  his  own  misconduct,  he  is 
discharged  for  cause.  With  such  irr^ularity  of  duration, 
the  period  of  tenure  can  hardly  be  denominated  a  "regular 
term"  of  office,  within  the  meaning  of  the  statute. 

The  word  "term"  implies  a  period  of  time  with  some 
definite  termination.  A  "regular  term"  must  contemplate 
that  those  terminations  must  come  at  regular  intervals 
of  time.  The  wording  of  the  statute  bears  out  this  con- 
struction. It  speaks  of  appointments  "for  a  regular  term 
of  office,  or  to  complete  the  unexpired  portion  of  any  regu- 
lar termJ^  The  regular  term  contemplated,  therefore,  was 
one  of  definite  duration  and  one  which  might  continue, 
though  the  incumbent  does  not  serve  out  the  entire  period. 
In  order  that  there  ever  exist  an  "unexpired  portion  of 
any  regular  term,"  that  term  must  have  some  regularly 
fixed  terminus  in  point  of  time. 

105  Neb.— 29 
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This  court,  in  the  case  of  State  v.  Oalusha,  74  Neb.  188, 
in  the  opinion  said:  "Ordinarily,  say  the  authorities, 
the  word  *term^  or  *term  of  oflBLce,'  when  used  in  reference 
to  the  tenure  of  office,  means  a  fixed  and  definite  period  of 
time.  Orovatt  v.  Mason,  101  Oa.  246,  28  S.  E.  891 ;  State 
V.  Breidenthal,  55  Kan.  308,  40  Pac.  651;  State  v.  Tall 
man,  25  Wash.  295,  64  Pac.  759 ;  People  v,  Brundage,  78 
N.  Y.  403 ;    State  v.  Stonestreet,  99  Mo.  361, 12  S.  W.  895.'' 

The  question  of  the  meaning  of  the  phrase  "term  of 
ofllce"  has  frequently  arisen  where  an  appointment  has 
been  made  and  the  officer  to  hold  at  the  pleasure  of  the 
appointing  power.  In  those  cases,  since  no  definitely  fixed 
date  for  termination  of  the  office  can  be  ascertained  in  ad- 
vance of  its  actual  terminatioii,  it  has  been  universally 
held  that  such  an  officer  does  not  hold  for  a  "term  of 
office."  State  v.  Gordon,  238  Mo.  168 ;  State  v.  Oklahoma 
City,  38  Okla.  349;  Somers  v.  State,  5  S.  Dak.  321;  City 
of  Lexington  v.  Rennick,  105  Ky.  779 ;  State  v.  Boughner, 
55  N.  J.  Law,  380. 

In  these  cases,  it  is  considered  that  the  period  of  tenure 
does  not  constitute  a  term,  since  the  continuance  of  the 
incumbency  is  uncertain  and  unfixed,  until,  by  the  order 
of  the  appointing  power,  the  service  is  terminated.  An 
appointment,  then,  to  hold,  not  for  any  specific  duration 
of  time,  but  during  the  pleasure  of  the  incumbent,  unless 
sooner  removed  for  cause,  can  hardly  be  said  to  be  more 
definite  as  to  period  of  tenure  than  an  appointment  to  hold 
during  the  pleasure  of  the  appointing  power. 

In  Minnesota  the  supreme  court  has  passed  upon  the 
identical  question  under  consideration  here,  in  the  case  of 
State  V.  District  Court,  134  Minn.  26.  The  workmen's 
compensation  act  in  that  state,  like  our  own,  excepted  from 
its  operation  a  city  official  appointed  for  a  "regular  term 
of  office."  The  court,  holding  that  a  member  of  the  police 
department  was  not  excluded  from  the  operation  of  the 
act,  said:  "Under  the  Duluth  charter  policemen  receive 
their  office  by  appointment  under  civil  service  rules.  They 
hold  offixre  during  good  behavior.    There  is  no  term  at  all. 
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Manifestly  this  is  not  an  appointment  for  'a  regular  term 
of  office.' " 

The  defendant  has  raised  a  further  question  that  a 
policeman  in  the  city  of  Omaha  is  an  employee  of  a  govern- 
mental agency  of  the  state,  and  is  employed  in  the  govern- 
mental capacity  of  the  state,  and  not  for  the  gain  or  profit 
of  the  employer,  and  that,  under  section  3656,  Rev.  St. 
1913,  he  is  expressly  exempted  from  the  operation  of  the 
compensation  law.  It  is  manifest  that  such  a  policeman, 
in  the  general  service  of  the  city  as  a  policeman,  is  not  em- 
ployed for  the  pecuniary  gain  or  profit  of  the  city.  This 
case  is  controlled  by  the  decision  in  Ray  v.  School  District 
of  Lincoln,  p.  456,  post,  and,  for  the  reasons  therein  set 
out,  ^plaintiff  is  not  entitled,  as  we  view  it,  to  a  recovery  in 
this  case. 

The  former  opinion  of  this  court  is  therefore  modified  to 
the  extent  above  stated,  and  the  motion  for  rehearing  is 

NOVfiSBULBD. 

Day,  J.,  not  sitting. 

Rose,  J.,  dissenting. 

I  adhere  to  the  former  opinion,  104  Neb.  260,  that  a  quali- 
fied and  acting  policeman  of  the  city  of  Omaha  is  an  officer 
appointed  for  a  "regular  term"  within  the  meaning  of  the 
workmen's  compensation  act.  The  appointment  of  a  police- 
man for  the  city  of ,  Omaha  is  an  appointment  for  life  or 
during  good  behdvlor.  The  term  of  office  under  such  an 
appointment  is  for  a  regular  term.  A  term  of  office  for  life 
or  during  good  behavior  has  been  understood  generally 
from  the  foundation  of  the  Republic  to  be  a  regular  term  of 
office.  Judges  of  the  supreme  court  of  the  United  States 
have  a  "regular  term  of  offix^e,"  though  appointed  for  life, 
and  the  reseirved  power  of  the  people  to  put  an  end  to 
their  judicial  tenure  or  to  abolish  their  offices  by  consti- 
tutional amendment  does  not  change  the  meaning  of  those 
words.  There  is  no  reason  why  the  term  of  an  officer  ap- 
pointed for  life  or  during  good  behavior  is  not  as  regular 
a  term  as  tbe  term  of  another  officer  whose  offix^ial  tenure 
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terminates  by  statute  at  a  fixed  period  of  two  years.  For 
the  purposes  of  language  in  expressing  the  legislative  will, 
one  term  is  as  regular  as  the  other.  By  the  true  test  of 
regularity  there  is  no  room  for  distinction.  The  statute 
does  not  say  that  a  ^^regular  term''  has  ^^a  fixed  and  definite 
duration.''  Those  expressions  are  not  in  the  statute;  nor 
are  they  proper  definitions  of  words  used  or  any  part  of 
any  reasonable  interpretation  of  a  legislative  enactment. 
The  expression  **fixed  and  definite  duration"  or  the  equiva- 
lent thereof  would  have  been  used  had  the  lawmakers  in- 
tended to  make  "a  date  of  termination"  a  part  of  a  regular 
term. 

A  city  free  from  negligence  is  not  pecuniarily  liable  for 
the  death  of  a  policeman  killed  in  the  performance*  of  a 
governmental  duty  and  can  only  be  made  so  by  the  legis- 
lature under  the  present  Constitution.  The  power  to  create 
such  a  liability  was  not  committed  to  the  courts.  In  law, 
courts  are  as  powerless  to  create  such  a  liability  by  inter- 
pretation as  by  direct  legislation.  Those  who  assert 
against  a  city  not  guilty  of  negligence  claims  for  compen- 
sation on  account  of  the  death  of  a  policeman  killed  in 
the  line  of  his  duty  should  find  the  city's  liability  in  the 
written  language  of  a  statute.  That  liability  of  the  city 
of  Omaha  is  not  in  the  workmen's  compensation  act,  and 
I  dissent  from  the  opinion  so  holding. 


Prank  Centoamore  v.  State  of  Nebraska, 

Filed  Decembeb  23,  1920.     No.  21473. 

1.  Witnesses:  Pbivileged  Communications:  Commttnigation  to  Pbosb- 
cuTOB.  Though  communications  to  a  prosecuting  officer  by  a  com- 
plaining witness  are  privileged,  the  rule  is  subject  to  certain 
limited  exceptions,  when  invoked  in  a  criminal  proceeding  based 
upon  the  facts  so  communicated. 

2.  :  :  .   In  a  case  of  statutory  rape,  held  that  the 

accused  was  entitled  to  show  that  the  prosecuting  witness  made 
statements  to  the  county  attorney,  denying  that  Vie  accused  had 
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committed  the  act  charged.  The  testimony  of  the  county  at- 
torney showing  such  statements  cannot  be  excluded  on  the  ground 
that  the  communication  was  privileged. 

Error  to  the  district  court  for  Douglas  county :  Alexan- 
der C.  Troup,  Judge.   Reversed. 

C.  W.  Britt,  for  plaintiff  in  error. 

Clarence  A.  Davis ^  Attorney  General,  and  J.  B.  Barnes, 
contra. 

Plansburg^  J. 

Defendant  was  convicted  of  statutory  rape. 

Error  is  predicated  upon  a  ruling  of  the  court  excluding 
evidence  offered  by  defendant  of  statements  made  by  the 
prosecuting  witness  to  the  deputy  cpunty  attorney  to  the 
effect  that  the  defendant  had  not  committed  an  assault 
upon  her. 

Testimony  had  been  introduced  showing  that  the  prose- 
cuting witness  was  an  Italian  girl,  14  years  of  age,  that 
her  father  had  betrothed  her  to  defendant,  and  that  the 
offense  complained  of  was  committed  about  the  last  week 
of  August,  1919.  The  exact  date  of  the  offense  charged  was 
never  definitdy  fixed.  The  information  filed  in  the  case 
gave  the  time  as  September  25.  Testimony  was  introduced 
of  a  physical  examination  made  on  September  13,  and  this 
examination,  the  doctor  testified,  indicated  that  inter- 
course had  taken  place  within  the  previous  24  or  48  hours. 

About  this  time  the  father  of  the  prosecuting  witness 
was  arrested,  on  the  complaint  of  the  defendant  here,  upon 
a  charge  of  incest  committed  upon  his  daughter.  At  that 
time  both  the  father  and  the  defendant  were  held  bv  the 
county  attorney.  The  prosecuting  witness  consulted  with 
the  deputy  county  attorney,  and  following  the  interview 
the  father  was  held  on  the  charge,  and  this  defendant  al- 
lowed to  go.  On  September  25  the  father  was  kicked  by 
a  horse  and  died,  and  afterwards  this  prosecution  was 
commenced  against  the  defendant  here. 
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During  the  trial  of  this  case  the  defendant  offered  to 
show  by  the  testimony  of  the  deputy  county  attorney  that 
the  prosecuting  witness,  at  the  interview  just  above  men- 
tioned, informed  that  official  that  the  father  was  guilty, 
and  that  the  defendant  had  not  committed  an  assault  upon 
her.  This  testimony  was  material  as  bearing  upon  the 
credibility  of  the  complaining  witness  and  as  bearing  di- 
rectly upon  the  question  of  the  guilt  of  the  accused.  The 
objection  to  the  offer  was  sustained  upon  the  ground  that 
the  statements,  having  been  made  by  the  complaining  wit- 
ness to  the  deputy  county  attorney,  were  privileged  com- 
niunications. 

It  is  the  general  rule,  especially  applicable  in  proceed- 
ings collateral  to  the  pending  criminal  action,  that  such 
communications,  made  to  the  prosecuting  officer,  are 
privileged.  40  Cyc.  2369.  Though  the  relation  of  attor- 
ney and  client  can  hardly  be  said  to  exist  between  the 
prosecuting  witness  and  the  officer,  since  such  officer  is 
acting  as  the  attorney  for  the  state,  and  the  witness  is  not, 
literally  speaking,  his  client,  the  rule  is  based,  rather,  upon 
the  broad  ground  of  public  policy  and  is  established  as  a 
means  of  fostering  and  promoting  a  free  and  unimpeded 
administration  of  the  criminal  law.  It  is  a  matter  of  public 
concern  that  every  citizen  should  be  allowed,  and  that  it  be 
his  duty,  to  freely  communicate  to  such  officers  any  and 
all  information  which  he  may  have  of  violations  of  criminal 
law,  and,  as  an  encouragement  to  the  unembarrassed  exer- 
cise of  that  duty,  as  well  as  for  the  protection  of  the  in- 
formant, the  law  throws  about  the  information  given  an 
enforced  secrecy. 

The  rule  has  been  rigidly  enforced  in  cases  such  as 
malicious  prosecution  aiid  slander,  brought  against  the 
informant,  and  based  on  alleged  false  statements  made  to 
the  prosecuting  officer.  Vogel  v.  Gruaz,  110  U.  S.  311; 
Oliver  v.  Pate,  43  Ind.  132 ;  Gabriel  v.  McMulUn,  127  la. 
426;  Michael  v.  Matson,  81  Kan.  360;  Worthington  v. 
Soribner,  109  Mass.  487. 
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Though  communications  are  generally  protected  as  privi- 
leged even  in  the  criminal  proceeding^  based  directly  upon 
the  information  given  by  the  informant,  still  it  would  seem 
'  to  us  that  in  such  cases  it  should  not,  in  every  instance,  be 
followed  absolutely  and  without  qualification. 

Somewhat  analogous  is  the  relaxation  of  the  rule  relat- 
ing to  the  privilege  accorded  the  members  of  the  grand 
jury.  As  stated  in  Jones,  Evidence  (2d  ed.)  sec.  765: 
^^At  common  law  and  in  most  of  the  states  the  oath  ad- 
ministered to  grand  jurors  binds  them  to  preserve  inviolate 
the  secrets  of  the  jury -room ;  and  on  this  ground,  as  well 
as  on  other  grounds  of  public  policy,  it  was  the  common- 
law  rule,  quite  strictly  enforced,  that  the  proceedings  of 
grand  jurors  were  privileged^  and  could  not  be  made  pub- 
lic. Accordingly,  it  was  formerly  held  that  grand  jurors 
could  not  be  asked  to  state  the  testimony  of  a  witness 
given  before  them,  for  the  purpose  of  impeaching  him  at 
the  trial.  But  it  is  now  generally  held  in  this  country  that 
a  grand  juror  may  be  called  to  show  that  the  statements 
of  a  witness  on  the  trial  are  in  contradiction  to  those  made 
by  him  before  the  grand  jury.'^ 

Criminal  proceedings  are  instituted  with  the  object,  not 
alone  of  securing  convictions,  but  of  getting  as  near  to  the 
truth  as  possible  on  the  question  of  the  guilt  or  innocence 
of  the  accused.  A  case  of  the  kind  under  consideration  de- 
pends very  largely,  if  not  almost  entirely,  upon  the  testi- 
mony of  the  prosecuting  witness.  The  weight  to  be  given 
her  testimony  is  the  paramount  issue.  If  she  has  made 
statements  denying  the  guilt  of  the  accused,  even  though 
the  statements  have  been  made  to  the  prosecuting  attorney, 
it  would  seem  to  be  in  the  interests  of  justice  that  these 
statements  should  be  made  known  to  the  jury. 

The  determination  of  the  question  of  guilt  or  innocence 
of  the  accused  is  of  so  great  importance  that  the  accused 
should  not  be  denied  the  right  to  produce  such  material 
testimony,  available  and  within  his  reach,  merely  from 
the  fact  that  there  are  reasons  of  public  policy  why  the 
communication,  which  has  become  the  very  basis  of  the 
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charge  made  against  him,  should  not  be  disclosed.  The  im- 
portance of  the  question  of  guilt  or  innocence,  on  the  one 
hand,  must  in  such  an  instance  outweigh  the  question  of 
policy,  on  the  other.  This  testimony  was  not  offered  against 
the  prosecuting  witness,  it  was  not  offered  in  a  case  where 
she  was  in  need  of  the  protection  that  the  law  might  then 
have  afforded  her,  and  we  cannot  say  that  there  are  reasons 
of  public  policy  still  existing  which  are  so  great  as  to  over- 
ride the  right  of  the  accused  to  a  fair  and  impartial  trial. 
The  right  to  show  those  statements  and  to  develop  that 
testimony  was  in  this  case,  it  seems  to  us,  essential  to  such 
a  trial. 

Though  a  privilege  may  be  claimed  generally  as  to  com- 
munications made  to  the  county  attorney  by  the  complain- 
ing witness,  we  believe  that  the  rule  should  be  subjected 
to  the  exception  that  the  accused  may  be  allowed  to  in- 
quire specifically  as  to  whether  the  prosecuting  witness 
did  not  make  certain  statements  in  denial  of  the  guilt 
of  the  accused,  and,  if  so  made,  to  develop  what  those 
statements  were.  Riggins  v.  State^  125  Md.  165;  People 
V.  Davis,  52  Mich.  569;  King  v.  United  States,  112  Fed. 
988. 

For  the  reasons  given,  the  judgment  of  the  district  court 
is  reversed  and  a  new  trial  ordered. 

Reversed  and  remanded. 


John  P.  Ray,  appellee,  v.  School  District  of  Lincoln, 

APPELLANT. 
FiLEa)  Decembeb  23,  1920.     No.  21562. 

1.  Master  and  Servant:  Workmen's  Compensation  Act:  *'Gain  ob 
Paonr."  The  term  "gain  or  profit,"  as  used  in  the  workmen's 
compensation  law,  held  to  mean  pecuniary  gain  or  profit. 

2.  :  :  State  Employees.    Employees  of  the  state  and  of 

its  goyernmental  agencies,  when  not  engaged  in  an  enterprise  car- 
ried on  for  pecuniary  gain  or  profit,  are  not  within  the  operation 
of  the  workmen's  compensation  law. 
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3.  :  :  School  Jaititob.    A  janitor  in  the  employ  of  a 

school  district  of  the  city  of  Lincoln  held  not  coyered  by  the  act. 

4.  : :  OoNSTRUcrrioN.  It  is  not  for  the  court  to  say,  where 

the  language  of  a  statute  leads  to  logical  conclusions,  that  the 
literal  meaning  will  not  be  followed,  simply  because  by  its  word- 
ing it  does  not  embrace  cases  which,  as  to  questions  of  policy, 
seem,  for  no  good  reason,  to  haye  been  excluded. 

Appeal  from  the  district  court  for  Lancaster  county: 
WiLLARD  E.  Stewart,  Judge.  Reversed  and  dismissed. 

B.  0.  Williams,  for  appellant. 

Holmes,  Chambers  S  Mann,  contra. 

Flansburg,  J. 

Action,  based  upon  th^  woritmen^s  compensation  law,  in 
which  the  plaintiff,  an  employee  of  the  school  district  of  the 
City  of  Lincoln,  a  municipal  corporation,  seeks  to  recover 
compensation  for  injuries  sustained  by  him  in  the  course  of 
and  growing  out  of  that  employment. 

The  question  for  decision  is  whether  or  not  employees  of 
the  school  district  come  within  the  compensation  law. 
It  is  contended  by  the  defendant  that  no  employees  of  the 
state,  or  of  any  subdivision  thereof,  are  within  the  law, 
except  in  those  instances  where  they  are  employed  in  some 
enterprise  carried  on  for  pecuniary  gain  or  profit. 

The  sections  of  the  statute,  particularly  involved,  are  as 
follows : 

Section  3647 :  "The  provisions  of  this  act  shall  apply 
to  the  state  of  Nebraska  and  e^ery  governmental  agency 
created  by  it,  and  to  every  employer  in  this  state  employing 
one  or  more  employees,  in  the  regular  trade,  business,  pro- 
fession or  vocation  of  such  employer/^  Rev.  St.  1913,  as 
amended  by  Laws  1917,  ch.  85. 

Section  3655 :  *^The  following  shall  constitute  'employ- 
ers' subject  to  the  provisions  of  this  article : 

*'(1)  The  state  and  every  governmental  agency  created 
by  it. 

"(2)  Every  person,  firm  or  corporation  *  *  *  who  is  en- 
gaged in  any  trade,  occupation,  business  or  profession.'' 
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Section  3656 :  "The  terms  ^employee*  and  ^wo^kman'  are 
nsed  interchangeably  and  have  the  same  meaning  through- 
out this  article,  the  said  terms  include  the  plural  and  all 
ages  and  both  sexes,  and  shall  be  construed  to  mean : 

"(1)  Every  person  in  the  service  of  the  state  or  of  any 
governmental  agency  created  by  it,  under  any  appoint- 
ment or  contract  of  hire,  express  or  implied,  oral  or  writ- 
ten, but  shall  not  include  any  official  of  the  state  or  any  gov- 
ernmental agency  created  by  it,  who  shall  have  been  elected 
or  appointed  for  a  regular  term  of  office,  or  to  complete  the 
unexpired  portion  of  any  regular  term. 

"(2)  Every  person  in  the  service  of  an  employer  who  is 
engaged  in  any  trade,  occupation,  business  or  profession. 

"(3)  It  shall  not  be  construed  to  include  any  person 
whose  employment  is  casual,  or  not  for  the  purpose  of  gain 
or  profit  by  the  employer,  or  which  is  not  in  the  usual 
course  of  the  trade,  businesd,  profession  or  occupation  of 
his  employer.'^  Rev.  St.  1913,  as  amended  by  Laws  1917,  ch. 
85. 

It  is  urged  that  the  term  "gain  or  profit''  should  not  be 
construed  in  the  ordinary  sense  of  pecuniary  gain  or  profit, 
but  that  the  phrase  should  be  held  to  designate  any  employ- 
ment which  should  be  found  to  be  carried  on  for  the  benefit 
or  advantage  of  the  employer.  We  do  not  believe  the 
statute  capable  of  that  construction.  The  original  con- 
ception of  workmen's  compensation  laws  seems  to  have 
been  based  upon  the  principle  that  the  servant  should  no 
longer  be  required  to  bear  loss  in  consequence  of  personal 
injuries,  sustained  in  and  growing  out  of  the  service  ren- 
dered his  employer,  since  the  benefit  of  that  service,  based 
in  part  upon  the  personal  hazard  and  risk  of  loss  to  the 
servant,  was  i  iceived  by  the  erjpk  yer.  It  was  not,  however, 
intended  that  such  loss  should  simply  be  shifted  from  the 
employee  and  saddled  upon  the  employer,  and  he  made 
to  carry  the  burden  alone,  but  that  such  loss  through  in- 
juries, sustained  by  the  employee,  should  be  treated  as  a 
part  of  the  cost  of  service  to  the  employer,  and  he,  in  fixing 
the  price  of  his  product,  could  reimburse  himself  by  pass- 
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ing  it  on  to  the  consumer,  who  received  the  ultimate  bene- 
fit. Ah  employer,  through  the  instrumentality  of  the  enter- 
prise carried  on  by  him  was  declared  to  be  the  cause  of  all 
accidents  directly  growing  out  of  such  enterprise,  and 
such  laws  prevented  him  from  gaining  pecuniary  advantage 
through  such  instrumentality,  and  required,  him  to  pay 
those  lossea  as  a  part  of  the  expense  cost  of  his  under- 
taking. It  seems  to  have  been  for  these  reasons  that  work- 
men's compensation  laws,  originally  applied  to  industrial 
accidents  only,  have  been,  in  some  instances,  limited  in 
their  operation  to  those  enterprises  which  are  carried  on 
for  pecuniary  gain. 

Though  it  is  true,  as  argued,  that,  in  the  case  of  employ- 
ment by  the  state,  the  cost  of  service,  including  the  payment 
of  compensation  for  injuries,  is  equitably  passed  on  to 
society  through  the  process  of  taxation,  still,  it  seems 
clear  to  us,  that  fact  does  not  affect  nor  alter  the  meaning 
to  be  given  to  the  terms  now  under  consideration.  Were 
we  to  interpret  the  words  "gain  or  profit"  to  mean  benefit 
or  advantage,  pecuniary  or  otherwise,  that  an  employer 
might  receive  through  an  employment  carried  on  by  him, 
such  meaning  must  apply  not  only  to  state  employments 
but  also  to  all  other  employments  covered  by  the  statute. 
That  interpretation  would  only  lead  to  uncertainty  and 
confusion,  which,  under  the  plain  wording  of  the  statute, 
does  not  now  exist. 

That  the  phrase  was  intended  to  mean  pecuniary  gain 
or  profit  finds  some  support  in  the  following  cases :  Allen 
V.  State,  160  N.  Y.  Supp.  85 ;  Redfern  v,  Ehy,  102  Kan.  484 ; 
Oray  v.  Board  of  Commissioners  of  Sedgwick  County,  101 
Kan,  193 ;  Sexton  v.  Public  Service  Commission,  167  N.  Y. 
Supp.  493. 

In  this  light  and  by  reason  of  the  common  and  ordinary 
meaning  of  the  words  used,  we  believe  the  statute,  on  that 
question,  is  not  open  to  construction. 

By  a  literal  reading  of  the  provisions  of  the  statute  in 
connection  with  ^subdivision  "(3),"  last  above  quoted,  the 
term  "employee"  covem  only  such  employees,  whether  in 
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the  service  of  private  enterprises  or  in  that  of  the  state, 
or  of  its  subdivisions,  as  are  employed  fop  "gain  or  profit/' 

It  is  quite  apparent  that  the  "casual"  employee  in  the 
service  of  the  state,  covered  by  subdivision  "(3)"  of  the 
statute,  just  as  in  the  case  of  other  employment,  was  in- 
tended to  he  excluded  from  the  act;  also  that  any  em- 
ployee, who  was  not  engaged  in  the  regular  business  and 
activities  carried  on  by  the  state  and  its  subdivisions,  was 
to  be  excluded.  The  term  "employer"  is  expressly  defined 
to  include  "the  state  and  every  governmental  agency  creat- 
ed by  it,"  and,  by  reading  that  definition  into  the  clause 
in  question,  the  express  language,  as  employed  and  in- 
terpreted by  the  legislature,  would  exclude  from  the  opera- 
tion of  the  law  every  employee  of  the  state  and  of  its  sub- 
divisions who  is  not  employed  "for  the  purpose  of  gain  or 
profit  by  the  state,  or  by  any  governmental  agency  created 
by  it." 

The  plaintiff  contends  that,  should  the  literal  wording 
of  the  act  confine  the  act,  in  its  operation,  to  those  em- 
ployees only  who  are  employed  for  pecuniary  gain  or  profit 
of  the  state  and  its  subdivisions,  then  the  literal  'wording 
must  be  found  to  be  in  conflict  with  the  express  purpose 
and  intent  of  the  act,  and  that  such  intent  must  be  allowed 
to  prevail.  By  the  earlier  provision  of  the  act,  every  per- 
son in  the  service  of  the  state,  except  oflSicers  holding  for 
a  regular  term  of  oflfice,  is  mentioned  as  being  included 
within  its  operation.  That  provision,. however,  is  not  more 
general  in  its  terms  than  the  like  provison  covering  pri- 
vate employments.  It  is  necessary  for  the  court,  then, 
first  to  determine,  from  the  language  used,  whether  there 
can  be  any  logical  reason  for  the  exception,  as  applied  to 
state  employees,  or  whether  the  exception  is  out  of  har- 
mony with  the  act  and  opposed  to  a  clearly  expressed  in- 
tent to  the  contrary. 

It  is  no  doubt  the  rule,  as  stated  in  State  v.  Drcxel,  75 
Neb.  614,  that  the  object  of  the  court,  when  it  construes 
an  act  of  the  legislature,  is  to  ascertain  the  intention  of  the 
lawmakers  and  to  follow  that  intention  when  clearly  as- 
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certained,  though  it  may  conflict  with  the  literal  sense  of 
the  words  used.  When  the  literal  wording  leads  to  ab- 
surdity or  to  illogical  or  unjust  conclusions,  the  intention 
of  the  legislature,  as  gathered  from  the  entire  act,  will 
prevail.  Kearney  County  v.  Hapeman,  102  Neb.  550; 
Cram  v.  Chicago,  B.  &  Q.  R.  Co.,  84  Neb.  607. 

We  conclude,  however,  that  those  rules  are  no  aid  to 
the  court  in  the  present  case.  It  is  not  for  the  court  to  say, 
where  the  language  of  the  statute  leads  to  *logical  coiiclu- 
sions,  that  its  literal  wording  will  not  be  followed,  simply 
because  it  does  not  embrace  cases  which  seem,  for  no  good 
reason,  to  have  been  excluded.  It  is  true  that  the  work- 
men's compensation  law  is  broad  in  its  application.  It  is 
not  confined  to  hazardous  employments  and  covers  a  great 
mass  of  employees,  engaged  in  private  enterprises,  whoBe 
duties  are  similar  to  the  duties  of  the  great  majority  of 
state  employees..  Clerical  and  office  service  is  within  the 
broad  comprehension  of  the  act.  If  the  legislature,  how- 
ever, has  not  done  so,  the  court  cannot  provide  that  the 
beneficent  purposes  of  the  act  shall  be  extended  to  state 
employees  who  are  not  employed  for  gain  or  profit, 
though  they  may  be  found  to  be  engaged  in  the  same  char- 
acter of  work,  subjected  to  the  same  exposures,  and  whose 
loss  through  injury  enters  as  much,  in  principle,  into  the 
actual  cost  of  service  as  if  the  service  were  performed  for 
a  private,  enterprise,  carried  on  for  profit.  We  have  re- 
peatedly given  the  act,  as  to  the  classes  of  workers  brought 
within  it,  a  liberal  construction,  but  the  rule,  allowing  a 
liberal  construction  of  a  statute,  does  not  warrant  us  in 
overriding  its  terms  in  order  to  widen  the  remedy  or  bring 
about  objects  or  results  not  within  its  expressed  intent. 

It  must  be  remembered  that  the  state  and  its  govern- 
mental agenciea  could  not  be  held  liable  under  the  common 
law  for  personal  injuries  sustained  by  its  servants  in  line 
of  employment,  though  due  to  its  own  negligence,  nor 
could  such  a  recovery  be  had  under  the  law  as  it  existed 
in  this  state  at  the  time  of  the  enactment  of  the  workmen's 
compensation  act.    The  state  could,  however,  be  held  for 
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injuries  to  its  employees  resulting  from  its  negligence,  when 
such  employees  were  engaged  in  corporate  enterprises 
carried  on  for  profit.  City  water-works  and  lighting  plants, 
which  furnish  service  to  individuals  generally,  are  carried 
on  for  profit,  and  have  been  in  the  past  subjected  to  the 
same  duties  and  liabilities  toward  their  employees  as  if 
they  were  privately  owned  enterprises  of  like  nature.  Henry 
V.  City  of  Lincoln,  93  Neb.  331.  There  are  many  employees 
of  such  establishments  distributed  throughout  the  state  in 
the  various  cities  and  towns.  From  the  language  of  the 
statute,  an  intention  may  reasonably  be  inferred  that  that 
class  of  governmental  employees,  who  had  no  right  of  re- 
covery at  common  law  against  the  state  and  its  agencies 
for  injuries  sustained  in  the  course  of  employment,  have 
been  excluded,  and  that  the  remedial  features  of  the  act 
have  been  extended  to  that  class  of  cases  only,  employ- 
ments carried  on  for  profit,  to  which  the  common-law 
liability  attached. 

The  primary  object  of  compensation  acts  was  to  do  away 
with  the  inadequacies  and  defects  of  the  common-law 
remedies,  to  destroy  the  common-law  defenses,  and,  in  the 
employments  aflfected,  to  give  compensation,  regardless  of 
the  fault  of  the  employer.  These  remedies  did  not  apply 
to  state  employees,  not  engaged  in  business  enterprises 
carried  on  for  profit,  and  the  state  employments,  not  within 
the  common-law  remedies,  do  not  seem  to  have  been  ex- 
pressly brought  within  the  scope  of  our  compensation  law. 

A  statute  in  the  state  of  Kansas  specifically  provides 
that  municipal  and  county  employees,  who  are  not  en- 
gaged for  business  gain  or  profit,  shall  not  come  within  the 
act.  We  cannot  say  that  the  Kansas  law  is  either  absurd 
or  unreasonable,  for  it  follows  the  line  of  demarcation  be- 
tween those  classes  of  cases  where  recovery  could  be  had 
at  common  law,  and  those  classes  where  such  recovery  was 
not  allowed.  The  language  of  our  statute  is  in  accord  with 
an  intent  and  purpose,  on  the  part  of  the  legislature,  to 
follow  that  line  of  demarcation. 
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A  case  very  similar  to  the  one  under  consideration  is 
that  of  Allen  v.  State,  160  N.  T.  Supp.  85,  in  which  the 
court  said  (p.  87) :  "The  theory  of  the  law,  and  of  the  , 
underlying  constitutional  authorization,  is  that  the  acci- 
dents growing  out  of  the  operation  of  industrial  enterprises 
become  a  legitimate  part  of  what  is  known  in  commercial 
life  as  the  ^overhead'  cost,  the  same  as  the  breakage,  wear, 
and  tear  of  machinery  and  equipment,  and  it  is  only  in 
those  industries  which  are  carried  on  for  pecuniary  gain 
that  'the  cost  of  operating  the  business'  can  be  taken  care 
of  in  the  fixing  of  the  price  of  the  product."  The  court  then 
referred  to  that  provision  of  the  law  whick  provided  that 
no  employee  should  be  within  the  act  unless  he  were  en- 
gaged in  an  employment  for  pecuniary  gain,  and  held  that 
such  provision  applied  to  government  service,  saying, 
(p.  88) :  'The  amendment  simply  placed  the  state  and 
its  local  political  divisions  upon  the  same  footing  as  in- 
dividuals and  corporations,  and  the  fact  that  the  state 
may  not  conduct  any  business  for  pecuniary  gain  has  no 
more  bearing  on  the  proper  construction  of  the  law  than 
the  fact  that  many  individuals  and  corporations  do  things 
of  a  hazardous  character  without  the  purpose  of  pecuniary 
gain.  The  state  has  the  power  to  engage  in  business  un- 
dertakings for  the  purpose  of  securing  pecuniary  gain; 
the  fact  that  it  does  not  do  so  does  not  tend  to  show  that 
the  legislature  intended  to  increase  the  liability  of  the 
state  beyond  that  of  corporations  and  individuals,  and  it 
is  not  the  province  of  the  courts  to  enlarge  upon  the  clear- 
ly expressed  or  necessarily  implied  scope  of  statutes  chang- 
ing the  rules  of  the  common  law." 

The  compensation  act  of  the  state  of  California  was 
under  consideration  by  the  supreme  court  of  that  state 
and  a  question  of  statutory  construction,  very  similar  to 
that  in  the  case  here,  was  there  presented.  The  court  held 
in  Miller  v.  Pillsbury,  164  Cal.  199,  that,  since  by  the  word- 
ing of  the  statute  it  was  doubtful  whether  or  not  the  state, 
under  certain  circumstances,  should  or  should  not  be  in- 
cluded within  the  act,  the  statute,  therefore,  would  be  con- 
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strued  in  favor  of  the  state  and  the  state  employees  held  to 
be  excluded.  In  the  concurring  opinion  in  that  case  it 
^  is  said  (p.  204) :  "It  is  apparent  that  this  statute  raises 
a  doubt  whether  or  not  it  was  contemplated  by  its  f ramers 
that  the  state  should  be  subject  to  its  provisions.  Under 
fundamental  and  familiar  principles  of  construction  of 
statutes  such  as  this  the  existence  of  the  doubt  is  the 
solution  of  the  inquiry.  Wherever  such  a  doubt  does  exist 
the  construction  favors  the  sovereign.  The  sovereign  is 
not  brought  within  the  scope  of  its  own  laws  unless  the 
intent  that  this  should  be  done  is  made  plainly  to  appear. 
This  general  rule  of  construction  favoring  the  sovereign 
in  case  of  doubt  is  applied  to  grants  by  the  state,  to  stat- 
utes of  limitation,  to  rights  of  action,  and,  indeed,  to  all 
laws  and  contracts  concerning  which  it  may  be  thought 
that  the  state  is  included  or  is  a  party.  If,  in  truth,  the 
state  desires  to  subject  itself  to  the  law  here  in  question  it 
could  and  should  do  so  in  language  of  clear  and  unmistak- 
able import." 

For  the  reasons  given,  it  is  our  opinion  that  the  act  does 
not  cover  the  plaintiff  in  this  case,  and  the  judgment  of 
the  lower  court  is  therefore  reversed  and  the  case  dis- 
missed. 

Reversed  and  dismissed. 


Nettie  Mecomber^  appellant^  v.  City  op  North  Platte^ 

appellee. 

Mary  Rogers,  appellant,  v.  City  of  North  Platte, 

appellee. 

Filed  December  23,  1920.  No.  21608. 

Appeal  from  the  district  court  for  Lincoln  county: 
Hanson  M.  Grimes,  Judge.    Afflrmed. 

George  N.  Gibbs  and  W.  E.  Shuman^  for  appellants. 

Beeler,  Crosby  &  Baskins,  contra. 
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Flansburg^  J. 

Claim  for  recovery  is  made  in  these  cases  based  upon 
the  workmen's  compensation  law.  The  cases  were  con- 
sidered together  and  the  question  presented  is  whether  or 
not  police  officers  of  the  city  of  North  Platte  are  within 
the  compensation  act.  The  district  court  denied  the 
right  of  recovery  and  dismissed  the  case.  Plaintiffs  ap- 
peal. 

These  cases  are  controlled  by  the  decisions  in  Ray  v. 
School  District  of  lAncolUj  ante,  p.-  456,  and  Rooney  v. 
City  of  Omaha,  ante,  p.  447,  just  decided  by  this  court, 
and  for  the  reasons  therein  stated  the  judgments  of  the 
lower  court  in  the  cases  here  presented  are 

Affirmed. 

■ 

Aldrioh,  J.,  not  sitting. 


B.  L.  MlLLS^  APPELLEE,  V.  MAXWELL  MOTOR  SALES  CORPORA- 
TION, APPELLANT. 

Filed  Deoembeb  23,  1920.     No.  21108. 

1.  Sales:  Wabbantt:  Bvidbnce.  A  dealer  in  automobiles  was  author- 
ized by  written  contract  with  the  manufacturer  to  warrant  each 
car  sold  as  free  from  defects  in  material  and  workmanship  under 
normal  use  and  service,  if  not  subjected  to  misuse,  negligence,  or 
accident;  the  liability  of  the  manufacturer  being  limited  by  the 
terms  of  the  warranty  to  making  good  any  defective  parts  returned 
to  the  latter  for  examination  within  a  certain  period.  In  an  ac- 
tion by  the  dealer  to  be  reimbursed  for  replacing  defective  parts 
in  several  cars  thus  sold,  which  the  manufacturer  refused  to  make 
good,  particular  and  definite  proof  must  be  adduced  with  respect 
to  each  such  car,  as  to  its  use,  the  nature  of  the  defect,  the  cir- 
cumstances under  which  the  need  for  repairs  arose  and  the  amount 
expended  therefor;  and  it  must  affirmatively  appear  that  the 
conditions  of  the  warranty  were  complied  with. 

2.   :  :  Sufficiency  of  Evidence.   Evidence  examined,  and 

held  insufficient  to  satisfy  the  above  requirements,  and  too  general 
and  indefinite  to  support  a  verdict  in  favor  of  the  dealer. 

105  Neb.— 30 
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8.  Oontr&cts:  Wabraittt:  Ck)NSTBucTioN.  A  proyision  that  liability 
under  the  warranty  of  an  automobile  against  defects  shall  be 
limited  to  making  good  any  parts  "which  our  examination  jihall 
disclose  to  our  satisfaction  to  have  been  thus  defectiye"  will  not 
subject  the  matter  to  the  uncontrolled  Judgment  of  the  seller, 
nor  depriye  the  courts  of  the  right  to  pronounce  upon  the  ques- 
tion ot  fact  inyolyed. 

Appeal  from  the  district  court  for  Thomas  county; 
Bayard  H.  .Paine,  Judge.    Reversed. 

Sutton,  McKenzie,  Cox  d  Harris,  for  appellant. 

John  H.  Evans,  contra. 

DOESBY^  0. 

B.  L.  Mills,  the  appellee,  ^entered  into  a  written  **Dis- 
tributor's  Agreement"  with  the  appellant,  Maxwell  Motor 
Sales  Corporation,  to  act  as  local  dealer  in  the  sale  of 
automobiles  and  repairs  for  a  certain  territory  centering 
at  Thedford,  Nebraska,  and,  under  the  terms  of  the  con- 
tract, he  purchased  a  certain  number  of  cars,  which  he 
resold  to  parties  in  the  vicinity.  This  action  was  brought 
to  recover  the  amounts  expended  by  the  appellee  in  replac- 
ing broken  and  defective  parts  in  the  cars  thus  sold,  and 
also  for  the  sum  of  |110  deposited  by  him  with  the  appel- 
lant at  the  time  the  contract  was  first  entered  into.  There 
was  a  verdict  and  Judgment  for  the  appellee. 

The  written  contract  contained  the  following  provision : 
"We  warrant  each  new  motor  vehicle  manufactured  by  us, 
whether  passenger  car  or  commercial  vehicle,  to  be  free 
from  defects  in  material  or  workmanship  under  normal 
use  and  service,  our  obligation  under  this  warranty  being 
limited  to  making  good  at  our  factory  any  part  or  parts 
thereof  which  shall,  within  ninety  (90)  days  after  deliv- 
ery of  such  vehicle  to  the  original  purchaser,  be  returned 
to  us  with  transportation  charges  prepaid,  and  which  our 
examination  shall  disclose  to  our  satisfaction  to  have  been 
thus  defective ;  this  warranty  being  expressly  in  lieu  of  all 
other  warranties  express  or  implied  and  of  all  other  ob- 
ligations or  liabilities  on  our  part,  and  we  neither  assume 
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nor  authorize  any  other  person  to  assume  for  us  any 
other  liability  in  connection  with  the  sale  of  our  vehicles. 
This  warranty  will  not  apply  to  any  vehicle,  which  shall 
have  been  repaired  or  altered  outside  of  our  factory  in 
any  way  so  as,  in  our  judgment,  to  aflfect  its  stability 
or  reliability,  nor  which  has  beeoi  subject  to  misuse, 
negligence,  or  accident,  nor  to  any  commercial  vehicle  made 
by  us  which  shall  have  been  operated  at  a  speed  exceeding 
the  factory  rated  speed,  or  loaded  beyond  the  factory  rated 
load  capacity.^^ 

The  appellee  set  up  the  foregoing  provision  of  the  con- 
tract in  his  petition,  and  alleged  that  the  cars  which  he 
sold  thereunder  nearly  all  proved  to  be  defective  and 
failed  to  comply  with  the  warranty,  and  that  the  appellant 
refused  to  replace  the  defective  parts  when  they  were  re- 
turned as  provided  in  the  contract,  or  to  reimburse  the 
appellee  for  the  parts  supplied  by  him  in  replacing  such 
defective  parts.  He  also  averred  that  the  appellant  can- 
celed the  contract  and  converted  to  its  own  use  the  deposit 
of  |110  aforesaid.  The  prayer  was  for  damages  in  the 
sum  of  1445.75. 

The  appellant's  answer  wds  a  general  denial,  coupled 
with  the  admission  that  when  their  transactions  terminat- 
ed there  was  the  sum  of  |4.37  owing  to  the  appellee,  for 
which  the  appellant  offered  to  confess  judgment. 

The  principal  complaint  upon  this  appeal  is  that  there 
was  a  failure  of  evidence  to  bring  the  appellee^s  case  within 
the  conditions  of  the  written  warranty  upon  which  it  was 
founded.  It  was  necessary  to  prove  that  there  were  de- 
fects in  the  material  or  workmanship  of  the  automobiles  in 
question,  that  such  defects  did  not  develop  because  the 
automobiles  were  subjected  to  more  than  normal  use  or 
service  or  because  of  misuse,  negligence  or  accident,  and 
that  the  parts  claimed  to  be  defective  were  returned  as 
provided  in  the  contract. 

The  evidence  in  the  record  upon  those  points  is  meager, 
and  leaves  much  to  inference.  It  consisted  of  general 
statements  in  the  appellee's  testimony,  not  referable  to 
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any  particular  car,  but  to  all  the  cars  sold.  ''As  soon  as 
they  were  delivered  and  put  out,  I  began  to  have  trouble 
with  the  cars.  ♦  ♦  ♦  The  drive-gears  seemed  to  be 
the  weakest  part  of  the  car,  and  I  replaced  a  number  of 
those  pinions  and  drive-gears.  ♦  ♦  ♦  One  man  did 
not  have  the  right  housing  with  his  cars  *  *  *  a  num- 
ber had  bolts  or  burrs  loose ;  ♦  ♦  •  and  I  had  to  re- 
place many  of  these  parts,"  etc.  As  to  one  car,  he  said  he 
repaired  the  ball-bearing  races,  but  did  not  know  what  the 
expense  was ;  the  ring  gear  on  another  had  to  be  repaired 
at  a  cost  of  |16 ;  he  remembered  that  he  made  some  re- 
pairs on  a  car  sold  to  Higgins,  but  could  not  tell  their 
nature ;  he  put  a  new  differential,  costing  |65,  in  another 
car.  These  were  the  only  details  as  to  defects  in,  or  re- 
pairs placed  upon,  any  particular  cars.  The  amounts  ex- 
pended by  him  for  repairs  were  not  itemized,  but  the  ap- 
pellee testified  that  they  amounted,  in  all,  to  $355. 

Each  automobile  was  sold  under  a  separate  warranty 
that  it  was  free  from  defects  in  material  or  workmanship 
under  normal  use  and  service,  in  case  it  was  not  subjected 
to  misuse,  negligence,  or  accident.  In  an  action  for  the 
breach  of  such  warranty  with  respect  to  several  cars,  the 
proof,  in  our  opinion,  must  be  specific  and  definite  enough 
to  identify  each  car  claimed  to  be  defective ;  to  enable  the 
jury  to  know  the  circumstances  from  which  a  defect  or 
need  for  repairs  arose  in  each  case,  in  order  to  determine 
whether  it  was  due  to  structural  defect  or  some  other 
cause ;  and  to  inform  the  jury  as  to  how  much  was  expend- 
ed in  repairs  on  each  car  separately.  Not  only  was  the 
evidence  insulBSx^ient  in  those  respects,  but  it  conveyed  no 
information  as  to  the  use  to  which  any  one  of  the  cars 
had  been  put  after  it  was  sold,  and  the  jury  had  no  basis 
on  which  to  find  that  they  had  been  subjected  to  only 
normal  use  and  service,  or  that  they  had  not  been  subject- 
ed to  misuse,  negligence,  or  accident.  Neither  was  there 
any  evidence  from  which  the  jury  could  find  that  the  de- 
fects had  developed  within  90  days  after  the  sale  of  any 
car.    We  are  satisfied  that  the  proof  fell  short  of  what,  in 
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justice  to  the  appellant,  should  be  required  before  a  find- 
ing of  breach  of  warranty  on  its  part  would  be  justified. 

The  form  of  warranty  contained  in  the  contract  attempt- 
ed to  limit  the  appellant's  liability  thereunder  to  the 
replacement  of  defective  parts,  upon  condition  that  such 
partB  be  returned  to  it  within  90  days,  and  that  it  be  satis- 
fied, upon  examination,  that  the  parts  were  actually  defec- 
tive, as  claimed.  Conversely,  it  attempted  to  limit  the 
remedy  of  the  appellee  for  breach  of  the  warranty  to  the 
9*ight  to  return  defective  parts  and  demand  that  they  be 
replaced.  The  appellant  claims  that  there  is  no  evidence 
that  the  appellee  did  actually  return  these  parts.  While 
his  testimony  is  open  to  the  charge  of  indefiniteness  and 
want  of  detail  upon  that  point,  as  upon  others,  we  think 
it  sufficiently  established  the  fact  of  the  return  of  the  de- 
fective parts. 

It  is  further  contended  by  the  appellant,  however,  that 
it  had  a  right  under  the  terms  of  the  warranty,  not  only 
to  examine  the  parts  claimed  to  be  defective,  but  also  to 
exercise  its  own  judgment  as  to  whether  the  defects  were 
such  as  to  require  replacements  to  be  made.  The  provision 
that  the  appellant's  obligation  was  limited  to  making  good 
at  the  factory  any  parts  "which  our  examination  shall 
disclose  to  our  satisfaction  to  have  been  thus  defective'* 
expresses  that  meaning,  to  be  sure.  It  would,  nevertheless, 
be  repugnant  to  every  conception  of  justice  to  hold  that 
if  the  parts  thus  returned  for  examination  were,  in  point 
of  fact,  so  defective  as  to  constitute  a  breach  of  the  ^ar- 
ranty,  the  appellee's  right  of  action  could  be  defeated  by  the 
appellant's  arbitrary  refusal  to  recognize  that  fact.  Such 
an  interpretation  would  substitute  the  appellant  for  the 
courts  in  passing  upon  the  question  of  fact,  and  would  be 
unreasonable.  The  provision  in  question  should  not  be  so 
construed  upon  a  retrial  of  this  cause. 

Because  of  the  insuflSciency  of  the  evidence,  as  herein- 
before pointed  out,  we  recommend  that  the  judgment  be 
reversed  and  the  cause  remanded. 
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Feb  Cubiam.  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed  and 
the  cause  is  remanded,  and  this  opinion  is  adopted  by  and 
made  the  opinion  of  the  court. 

Reyebsed. 


COBWINA  R.  MlLLS^  APPBLIiANT^  V.  JOHN  H.  BUNDY  ET  AL., 

APPELLEES. 

Filed  Decembee  23,  1920.     No.  21184. 

Taxation:  Scavengeb  Act:  Deed:  Limitations.  Under  section  6616, 
Rey.  St.  1913,  where  one  holds  possession  of  real  estate  for  a 
period  of  fiye  years,  claiming  title  thereto  under  a  treasurer's 
deed  issued  under  proceedings  had  under  the  scayenger  act,  no 
action  can  be  maintained  against  said  person  to  recoyer  the 
title  to  said  land,  eyen  though  the  deed  is  yoid  for  Jurisdictional 
defects. 

Appeal  from  the  district  court  for  Garfield  county: 
James  R.  Hanna,  Judge.    Affirmed. 

William  J.  Hotz,  for  appellant. 

Davis  &  Dams,  contra. 

TiBBBTS,  C. 

This  is  an  action  in  equity  by  the  plaintiff  against  the 
defendants  to  recover  possession  of  the  southwest  quarter 
of  section  12,  township  24  north,  range  13  west  of  the 
sixth  principal  meridian,  in  the  county  of  Garfield,  state 
of  Nebraska,  and  to  redeem  from  a  treasurer's  deed  based 
upon  the  so-called  scavenger  tax  proceedings.  Judgment 
for  defendants,  and  plaintiff  appeals. 

The  above-described  premises  were  sold  at  tax  sale 
November  12,  1906,  under  the  scavenger  act.  The  tax  sale 
certificate  was  assigned  to  R.  I.  Holson.  The  final  notice 
of  confirmation  of  sale  was  dated  June  15,  1908,  and  di- 
rected to  C.  R.  Mills,  as  owner.  The  aflldavit  for  service 
by  publication  designated  the  owner  as  C.  R.  Mills.    The 
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county  assessment  roll  designated  the  owner  as  C.  R.  Mills, 
and  in  all  the  proceedings  to  final  confirmation  the  owner 
was  so  designated,  while  the  record  title  to  the  premises 
stood  in  the  name  of  Corwina  R.  Mills.  On  the  10th  day 
of  December,  1908,  the  sale  was  confirmed  and  the  county 
treasurer  of  Garfield  county  ordered  to  execute  and  de- 
liver to  Rose  I.  Holson  a  deed  to  the  above  premises,  she 
being  the  owner  of  the  tax  sale  certificate.  Deed  was  duly 
issued,  and  Rose  I.  Holson  and  husband  conveyed  the  said 
premises  to  defendant  John  H.  Bundy  on  the  18th  day  of 
September,  1909,*  who,  with  his  wife,  defendant  Mossie 
Bundy,  mortgaged  the  same  to  defendant  W.  S.  Bundy  on 
March  29,  1914,  to  secure  the  payment  of  the  sum  of  |800. 
The  petition  in  this  case  sets  out  numerous  grounds  on 
which  plaintiff  predicates  her  right  of  recovery,  but  in  the 
trial  and  her  brief  filed  in  this  court  plaintiff  has  aban- 
doned all  but  one  ground,  i.  e.,  the  final  notice  directed  to, 
and  service  had  on,  C.  R.  Mills,  as  owner,  was  insufficient 
to  meet  the  requirements  of  section  6605,  Rev.  St.  1913. 
At  all  times  mentioned  the  title  stood  in  the  name  of 
Corwina  R.  Mills  on  the  records  in  the  offiiCe  of  the  register 
of  deeds,  and  in  the  name  of  C.  R.  Mills  on  the  county 
assessment  roll,  while  said  section  provides  that  service 
of  final  notice  shall  be  on  the  owner. 

The  record  discloses  that  plaintiff  obtained  a  deed  to 
the  land  in  question  on  the  22d  day  of  November,  1899; 
that  for  some  time  previous  to  1906  the  plaintiff  had  failed 
and  neglected  to  pay  the  taxes  on  the  same  as  they  became 
due,  and  they  were  sold  for  taxes  in  1906,  and  that  plain- 
tiff continued  to  disregard  her  obligations  as  a  taxpayer, 
and  has  at  no  time  offered  to  redeem  said  premises  from 
the  tax  sale  until'  commencement  of  this  action,  December 
20, 1917.  If  plaintiff^s  contention  be  correct,  for  years  she 
in  substance  had  a  speculative  interest  in  said  land.  If  the 
same  decreased  in  value,  the  payment  of  accrued  taxes 
and  interest  might  be  more  than  its  value,  and  she  could 
allow  the  purchaser  of  the  land  to  obtain  title  by  adverse 
possession  to  that  which  had  become  valueless  to  her;  if 
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it  increased  in  value  within  the  ten-year  period  she  could 
redeem.  The  record  is  silent  as  to  the  relative  value  of 
this  land,  but  the  action  of  the  plaintiff,  aa  gained  from 
the  record,  would  lead  us  to  the  belief  that  her  sudden  in- 
terest in  the  same  might  have  been  quickened  by  its  in- 
creased value.  She  is  not  entitled  to  and  cannot  appeal  to 
the  equity  side  of  this  court ;  her  rights,  if  any,  are  purely 
of  a  legal  nature.  The  contention  of  plaintiflE  is  that,  as 
the  record  title  of  said  premises  at  the  time  of  the  service 
of  the  final  notice  stood  in  the  name  of  Corwina  R.  Mills, 
the  notice  should  designate  the  owner  as  Oorwina  R.  Mills, 
and  service  should  have  been  had  upon  her  under  that 
name,  and  that  the  deed  was  void,  and  she  was  in  no  wise 
bound  by  the  decree  of  confirmation. 

That  portion  of  said  section  6605,  Rev.  St.  1913,  apply- 
ing to  the  matter  under  consideration  reads  as  follows : 
"It  shall  be  the  duty  of  the  holder  of  every  tax  certificate, 
other  than  the  state,  county  or  city,  to  cause  a  notice,  which 
shall  be  termed  'Final  Notice,'  to  be  served  upon  the  owner 
as  well  as  every  person  in  actual  occupancy  of  the  lands  or 
lots  purchased,  not  less  than  three  months  nor  more  than  six 
months  from  the  expiration  of  the  period  or  redemption. 
Such  final  notice  shall  be  in  the  nature  of  process  issuing 
out  of  the  court  having  jurisdiction  over  the  action  wherein 
the  decree  was  rendered.  It  shall  be  the  duty  of  the  sher- 
iff of  such  county,  whenever  a  certificate  of  tax  sale  is  pre- 
sented to  him  on  which  not  more  than  six  months  remain 
of  the  period  of  redemption,  to  issue  a  final  notice  to  the 
owner  and  occupants  of  the  real  estate  described  in  such 
certificate,  which  notice  shall  be  entitled  in  the  cause  and 
shall  notify  the  persons  therein  named,  and  the  occupants 
of  the  land,  that  such  land  was  sold  on  a  day  named,  under 
a  decree  of  court,  and  that  the  time  of  redemption  from 
such  sale  will  expire  on  a  certain  day  therein  named.  *  ♦  * 
If  the  true  and  full  name  of  the  owner  or  occupant  is  not 
known,  it  shall  be  suflBx^ient  to  designate  such  person  by 
any  name  or  discription ;  or  he  may  be  designated  as  'un- 
known.' " 
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Section  6579,  Rev.  St.  1913,  as  to  notice  of  commencement 
of  suit,  contains,  among  others,  the  following  provision: 
"There  shall  likewise  be  published  in  connection  with 
such  notice  a  complete  list  of  the  lands  and  lots  as  shown 
in  the  county  treasurer's  statement  of  delinquent  taxes, 
and  opposite  each  description  the  name  of  the  owner  as 
shown  by  the  county  assessment  roll  of  the  preceding  year." 

The  final  notice  as  cited  in  said  section  6605  is  that  the 
notice  shall  issue  "to  the  owner  and  occupants  of  the  real 
estate  described  in  such  certificate,  which  notice  shall 
be  entitled  in  the  cause.." 

From  reading  the  entire  act  and  construing  its  entire 
provisions  together,  we  can  only  arrive  at  the  following 
conclusions :  That  the  assessment  roll  is  conclusive,  as  far 
as  all  proceedings  are  concerned  l-^ading  up  to  the  deed, 
as  to  the  name  of  the  owner ;  that  the  case  is  to  be  entitled 
in  the  final  notice  for  confirmation  as  the  original  case; 
and  that,  in  order  that  the  different  sections  of  the  act 
should  hari  -onize  and  be  consistent,  the  name  of  the 
owner  of  the  premises  should  be  designated  in  all  of  the 
proceedings  as  provided  in  section  6579. 

"In  construing  a  statute,  an  imperative  rule  is  that 
effect,  if  possible,  must  be  given  to  every  clause  and  part 
of  the  statute."  State  v.  Fink^  74  Neb.  641.  Mcintosh  v. 
Johnson,  51  Neb.  33;  McCann  v.  McLennan^  2  Neb.  286. 
If  in  one  part  the  proceedings  and  parties  are  definitely 
defined  and  designated,  while  in  another  part  of  the  same 
proceedings  a  different  requirement  is  provided,  it  would 
constitute  an  inconsistency  that  could  not  be  reconciled, 
and  if  the  contention  of  plaintiff  be  correct,  this  condition 
exists  in  the  instant  case.  There  is  no  greater  sanctity 
thrown  around  the  final  notice  and  no  greater  necessity 
of  naming  the  record  owner  of  the  land  than  in  the  proceed- 
ings leading  up  to  the  certificate  of  sale.  Furthermore, 
the  act  defines  who  is  owner  and  how  designated.  From 
a  critical  examination  of  the  entire  act  under  which  the 
title  to  the  land  was  acquired  by  defendants,  we  are  con- 
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vinced  that  the  requirements  of  the  statutes  were  complied 
with  in  regard  to  final  notice  and  service  thereof. 

The  contention  of  the  plaintiff  is  that  the  misnomer  in 
the  notice  and  affidavit  in  which  service  was  made  gave 
the  court  no  jurisdiction  to  render  a  decree  of  confirmation. 
However  this  may  be,  and  however  defective  our  reasoning 
is  as  contained  in  the  foregoing  discussion,  the  court  did 
confirm  the  sale ;  deed  was  issued,  and  from  1909  until  the 
commencement  of  this  action,  a  space  of  over  seven  years, 
defendant  Bundy  has  been  in  possession  of  said  premises  as 
owner,  under  a  title  based  upon  the  decree  of  the  court  con- 
firming said  sale.  Whether  the  decree  is  valid  or  not, 
during  all  of  said  time  plaintiff  has  remained  quiescent, 
and  has  not  until  the  commencement  of  this  action  attempt- 
ed to  assert  her  rights  as  owner.  Undoubtedly  it  was  to 
meet  such  contingencies  that  section  6615,  Rev.  St.  1913, 
was  enacted,  which  reads  a*i  follows :  "No  action  shall  be 
maintained  against  a  person  in  possession  of  real  estate 
under  a  recorded  treasurer's  deed  until  such  person  has 
been  tendered  the  full  amount  paid  at  the  tax  sale  with 
interest  and  costs  and  all  subsequent  taxes  paid  with  inter- 
est to  the  date  of  the  tender ;  and  no  action  shall  be  main- 
tained against  a  person  in  possession  of  real  estate  under 
such  deed  who  has  been  in  possession  thereunder  for  a 
period  of  five  years,'' 

The  case  of  Delatour  v,  Wendt,  93  Neb.  175,  is  cited  by 
plaintiff  to  sustain  her  contention  that  the  tax  deed  is  void. 
She  says  in  her  brief :  "A  tax  deed  based  thereon  was  void 
for  all  purposes."  The  above  case  does  not  so  hold.  What 
this  court  did  say  was  "that  the  notice  was  insufficient,  and 
that  the  deed  issued  in  such  suit  was  void  as  against  the 
owner."  The  questions  in  the  Delatour  case  did  not  involve 
the  statutes  of  limitation  involved  in  the  instant  case,  and 
the  facts  in  the  cited  case  are  shown  in  the  second  para- 
graph of  the  syllabus,  which  reads  as  follows :  "Where  one, 
claiming  title  to  real  estate  by  adverse  possession,  entered 
originally  without  color  of  title  or  claim  of  right,  and  the 
acts  relied  upon  to  show  entry  and  occupation  were  con- 
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sifitent  with  a  mere  intention  to  trespass  from  time  to 
time  until  interfered  with  by  the  true  owner,  his  testi- 
mony that  he  intended  to  take  possession  and  hold  and 
occupy  as  owner,  uncorroborated  by  acts  necessarily  indi- 
cating such  intention,  is  not  sufficient  to  require  a  finding 
in  his  favor.    Knight  v.  Denman,  64  Neb.  814." 

Plaintiff  also  cites  us  to  the  cases  of  Clarence  v.  Cun- 
ningham, 86  Neb.  434 ,  Humphrey  v.  Hays,  85  Neb.  239, 
and  Smith  v.  Potter,  92  Neb.  39.  We  have  examined  the 
above-cited  cases,  and  the  general  principles  therein  de- 
clared are  unquestionably  the  law  of  this  jurisdiction; 
but,  granting  that  the  deed  is  void  for  jurisdictional  de- 
fects, it  is  not  the  deed  alone  that  gives  the  grantee 
title,  but  the  deed  coupled  with  possession.  Where  title, 
is  obtained  by  adverse  possession  for  ten  years,  it  makes  no 
diflference  how  defective  the  title  may  have  been  under 
which  the  party  invoking  its  protection  gained  possession ; 
his  rights  are  definitely  settled  by  statute.  There  was  no 
fraud  committed  or  attempted  in  the  instant  case.  If 
there  was  a  defect  in  the  name  of  the  owner,  it  was  a  pure 
mistake  as  to  the  requirements  of  the  statutes,  and  npt  a 
question  of  fraud. 

It  is  apparent  that  the  intention  of  the  legislature  was 
to  fix  a  definite  period  after  which,  notwithstanding  any 
defects  that  might  arise  in  the  proceedings,  lack  of  juris- 
diction included,  if  the  owner  of  property  was  so  neglect- 
ful of  his  interest  in  the  same  as  to  allow  it  to  be  sold  for 
taxes,  sale  confirmed,  deed  issued,  and  possession  of  the 
same  held  under  the  deed  so  issued  for  the  space  of  five 
years,  he  was  absolutely  barred  from  maintaining  an  action 
for  redemption  or  possession.  It  is  not  only  the  deed  of 
the  treasurer,  but  possession,  that  forms  the  basis  of  the 
defendant's  right.  These  conditions  existing  are  just  as 
effective  to  bar  the  owner  as  that  open,  notorious,  adverse, 
and  hostile  possession  of  premises  for  ten  years  perfects 
title  in  the  claimant.  Plaintiff  has  cited  us  to  numerous 
holdings  of  this  court,  as  to  the  necessity  of  proper  ser- 
vice, and  also  of  the  lack  of  jurisdiction  of  the  district  court 
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to  conflrm  the  sale  made  under  the  tax  certificate,  but  that 
is  not  the  question.  Conceding  that  the  court  had  no 
jurisdiction  to  confirm  the  sale,  and  that  the  deed  issued 
to  the  purchaser  was  void,  but  also  conceding  that  the 
deed  was,  on  its  face,  valid,  and  that  the  defendant  entered 
upon  the  possession  of  the  premises  and  retained  the  pos- 
session continuously  for  over  five  years  immediately  pre- 
vious to  the  commencement  of  the  action,  is  the  plaintiff 
barred  from  maintaining  this  action  by  said  section  6615, 
Rev.  St.  1913?  In  our  search  we  have  been  unable  to  find 
that  this  court  has  decided  this  precise  question. 

In  the  case  of  Buty  v.  Goldfinch,  74  Wash.  532,  46  L.  R. 
A.  n.  s.  1065,  in  the  notes  at  page  1068,  the  writer  says : 

"The  courts  agree  upon  the  proposition  that  where 
the  holder  of  a  tax  title  valid  upon  its  face  takes 
possession  legally,  and  holds  adversely  during  the  limita- 
tion period,  his  title  cannot  thereafter  be  attacked  on  the 
ground  of  illegality  by  the  former  owner,  even  as  a  de- 
fense.'^  The  writer  also  states  as  a  conclusive  proposition 
the  following :  "Also  they  agree  that  a  tax  deed  to  vacant 
land,  valid  upon  its  face,  when  recorded,  gives  the  holder 
thereof  constructive  possession  as  long  as  the  land  remains 
vacant,  and  that,  if  such  constructive  possession  is  un- 
interrupted by  the  actual  possession  of  the  former  owner 
during  the  whole  limitation  period  and  up  to  the  time  of 
bringing  the  action,  the  tax  title  cannot  be  attacked  by 
the  former  owner,  even  as  a  defense." 

In  the  instant  case,  however,  there  was  evidence  intro- 
duced to  show  that  the  party  whose  title  depended  upon 
the  tax  deed  was  in  possession  of  the  said  premises  during 
the  five-year  period  immediately  prior  to  the  commence-* 
ment  of  the  action,  and  had  actual,  rather  than  construc- 
tive, possession. 

The  supreme  court,  in  the  case  of  Walker  v.  Boh,  32  Kan. 
354,  in  construing  the  statute  of  Kansas,  which  provides 
that  "any  suit  or  proceeding  against  the  tax  purchaser, 
his  heirs  or  assigns,  for  the  recovery  of  land  sold  for  taxes, 
*     *     *    except  in  cases  where  the  taxes  have  been  paid 
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or  the  land  redeemed  as  provided  by  law,  shall  be  com- 
menced within  five  years  from  the  time  of  recording  the 
tax  deed,  and  not  thereafter,"  recognized  the  rule  as  above 
stated  with  reference  to  constructive  possession,  but,  on 
account  of  the  fact  that  the  plaintiff  who  held  the  tax 
title  had  been  out  of  the  state  practically  all  of  the  limita- 
tion i)eriod,  refused  to  apply  the  rule,  and  allowed  the 
former  owner  to  plead  the  illegality  of  the  tax  deed  as  a 
defense.  This  case  was  approved  in  Goale  v.  Oamphell, 
58  Kan.  480^  Harris  v.  Curran,  32  Kan.  580,  and  Stump 
V.  Burnett,  67  Kan.  589. 

In  the  case  of  Shaicler  v,  Johnson,  52  la.  472,  it  was 
held  that  the  former  owner  is  barred  by  the  five-year  stat- 
ute of  limitations  from  attacking  the  validity  of  a  tax  deed 
not  void  upon  its  face  as  a  defense  in  an  action  by  the 
holder  of  the  deed,  who  was  in  possession  during  the  limi- 
tation period.  This  was  approved  in  Bullis  v.  Marsh,  56  la. 
747,  and  Monk  v.  Gorhin,  58  la.  503.  The  same  in  sub- 
stance was  held  in  the  case  of  Brunette  v.  Norher,  130  Wis, 
632. 

In  the  case  of  Jackson  v.  Neal,  136  Ind.  173,  the  court 
in  the  opinion  say :  "In  order  to  make  the  statute  avail- 
able as  a  bar,  it  is  not  essential  that  the  tax  title  be  a 
valid  one.  Its  object  was  not  to  protect  valid  tax  salos, 
but  invalid  ones;  valid  tax  sales,  if  there  are  any  such, 
need  no  such  protection.  Smith  v.  Bryan,  74  Ind.  515; 
Second  Nat  Bank  v.  Corey,  94  Ind.  457 ;  Wright  v.  Wright, 
97  Ind.  444;  Brown  v.  Maher,  68  Ind.  14;  Hatfield  v. 
Jackson,  50  Ind.  507 ;  Gray  v.  Stiver,  24  Ind.  174 ;  White 
V.  Glawson,  79  Ind.  188;  Davidson  v.  Bates,  111  Ind.  391; 
Walker  v.  Hill,  111  Ind.  223." 

It  is  also  held  in  North  Carolina  that  a  tax  deed,  al- 
though invalid  for  reasons  which  appeared  upon  its  face, 
will  nevertheless,  under  the  seven-year  statute  of  limita- 
tions, protect  its  holder  from  an  action  of  trespass  by  the 
former  owner,  after  he  has  held  continuously  for  the  limi- 
tation period  the  land  described,  in  good  faith,  claiming 
title  by  such  deed.    Greenleaf  v.  Bartlett,  146  N.  Oar.  495. 
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In  Michigan  it  is  also  held  that^  where  exclusiye  posses- 
sion has  been  held  for  five  years,  title  is  obtained  thereby, 
although  it  might  be  conceded  that  the  deed  under  which 
the  party  held  was  for  jurisdictional  reasons  void,  because 
the  possessor's  title  is  perfected  by  prescription  under  a 
statute  which  provides  that  no  tax  deeds  shall  be  set  aside 
or  annulled  after  his  purchaser  or  his  successors  in  inter* 
est  have  been  in  possession  for  five  years.  Pence  v.  Miller, 
140  Mich.  205. 

The  concensus  of  authorities  is  that,  where  one  holds 
possession  of  real  estate  under  a  void  tax  deed,  issued 
under  judicial  proceedings,  for  the  statutory  limitation 
period,  the  statute  begins  to  run  from  the  time  possession 
was  taken  and  the  deed  recorded,  and  an  action  cannot  be 
maintained  to  set  aside  the  title  of  the  pretended  owner. 

The  plaintiff  is  barred  by  the  statute ;  she  has  slept* on 
such  rights  as  she  might  presume  she  was  invested  with. 
As  stilted  in  the  well-considered  opinion  in  the  case  of 
Florida  Finance  Go.  v.  Sheffieldy  56  Fla.  285 :  "Much  more 
may  be  said  in  support  of  the  policy  of  a  statute  that  bars 
the  former  owner's  right  to  recover  by  proof  of  adverse 
possession  for  four  years  by  the  holder  of  a  void  tax  deed 
than  may  be  said  in  behalf  of  the  statute  that  bars  the  for- 
mer owner's  right  to  recover  by  proof  of  adverse  possession 
for  seven  years  under  any  other  color  of  title.  When 
the  state  sells  lands  at  tax  sale,  gives  the  purchaser  a 
deed  regular  on  its  face,  takes  his  money  and  requires  him 
to  go  into  the  actual  possession  of  the  land  so  purchased 
for  four  years,  causing  the  purchaser  thereby  to  improve 
the  land  at  his  expense,  before  he  can  claim  the  protection 
of  the  statute  of  limitations,  and  the  purchaser  has  com- 
plied with  all  the  requirements  of  the  law,  the  former 
owner  who  is  in  default  should  not  be  permitted  to  oust 
the  purchaser  because  of  the  dereliction  of  the  oflSycials 
of  the  state.  The  lawmakers  have  declared  this  should 
not  be  done,  good  policy  proclaims  its  wisdom,  and  the 
courts  should  give  effect  to  this  legislation." 
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We  are  of  the  opinion  that  under  said  section  6615, 
alone^  the  title  to  the  property  in  question  was  vested  in 
the  defendant^  John  H.  Bundy,  at  the  commencement  of 
this  action,  and  that  the  plaintiff  had  no  right,  title  or 
interest  in  the  same,  and  therefore  recommend  that  the 
judgment  of  the  district  court  be  affirmed. 

•  Pee  Curiam.  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  afftf med,  and 
this  opinion  is  adopted  by  and  made  the  opinion  of  the 

court 

Affibkbd. 


'    Ghables  W.  Sanfoed^  appellant^  v.  Claeenob  Scott 

bt  al.,  appellees. 

Filed  December  23,  1920.    No.  21162. 

1.  Taxatton:  Title:  Meboeb.  No  merger  of  a  tax  with  a  title  subse- 
quently  acquired  by  quitclaim  deed  takes  place  where  the  evi- 
dence shows  that  the  possessor  of  both  titles  did  not  so  intend. 

2.  :  Application  fob  Tax  Deed:    Notice.  Under  section  6643, 

Rev.  St.   1913,  publication  of  a  notice  of  application  for  a  tax 

deed  by  the  purchaser  of  real  estate  at  a  public  sale  thereof  for  I 

delinquent  taxes  is  not  required,  unless  there  is  no  person  In  | 

actual  occupancy  of  the  premises,  and,  also,  the  person  in  whose 
name  the  title  to  the  land  appears  of  record  cannot,  upon  diligent 
inquiry,  be  found  in  the  county. 

3.   :  Tax  Deed:  Witness.  It  is  not  essential  to  the  validity  of  a 

tax  deed  that  it  be  witnessed. 

Appeal  from  the  district  court  for  Lancaster  county: 
Frederick  E.  Shepherd^  Judge.   Affirmed.  ' 

Reese  d  Stout,  for  appellant. 

Lincoln  Frost  and  Herman  Rosenthal,  contra.  i 

Cain,  C.  ^ 

The  plaintiff,  Charles  W.  Sanford,  brought  this  suit  to  ^ 
foreclose  a  mortgage  of  f 500  on  lot  10,  in  block  1,  East 
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Lincoln,  and  to  cancel  a  county  treasurer's  tax  deed  pur- 
porting to  convey  the  same  to  the  defendant,  Herman 
Rosenthal,  on  January  13,  1915.  The  case  was  tried  on 
plaintiff's  second  amended  petition,  the  answer  of  the  de- 
fendant Rosenthal  thereto,  and  the  reply.  Various  inter- 
locutory orders  were  made  with  reference  to  previous 
pleadings,  but,  as  such  orders  do  not  affect  the  merits  of 
the  contpoversy,  they  will  be  disregarded.  The  decree  of 
the  district  court  was' that  the  defendant  Rosenthal  had 
acquired  good  title  to  the  premises  by  virtue  of  his  tax 
deed  free  and  clear  of  the  lien  of  plaintiff's  mortgage,  and 
that  plaintiff's  suit  be  dismissed  without  prejudice,  how- 
ever, to  certain  tax  certificates  held  by  him  which  had  not 
matured  at  the  time  of  the  trial.  The  plaintiff  appeals, 
assigning  the  following  errors,  viz.:  (a)  The  court  erred 
in  striking  from  the  petition  the  allegation  of  merger  of 
the  tax  title  with  the  title  acquired  by  a  later  quitclaim 
deed,  (b)  That  the  publication  of  the  notice  under  which 
the  tax  deed  was  issued  was  insufficient  and  fraudulent, 
and  that,  therefore,  the  tax  deed  was  void,  and  plaintiff's 
mortgage  was  a  valid  lien,  (c)  That  the  tax  deed  is  void 
because  the  same  was  not  witnessed.  We  take  up  these 
assignments  in  their  order. 

Appellant  contends  that  when  the  defendant  Rosenthal 
obtained  a  quitclaim  deed  from  the  heirs  of  the  mortgagor 
on  August  24, 1916,  the  tax  title  he  had  acquired  on  Jan- 
uary 13,  1915,  became  merged  into  it,  and  that,  therefore, 
Rosenthal  holds  the  premises  subject  to  plaintiff's  mort- 
gage. Of  course,  if  Rosenthal  holds  under  a  valid  tax  deed, 
he  owns  the  premises  free  of  plaintiff's  mortgage,  under 
the  authority  of  Topliff  v,  Richardson,  76  Neb.  114.  But, 
if  he  holds  under  the  quitclaim  deed,  the  mortgage,  if 
valid,  would  still  subsist,  and  the  court  erred  in  striking 
the  allegations  of  merger.  We  do  not  think,  however,  un- 
der the  admitted  facts,  that  there  was  any  merger.  In 
Longfellow  v.  Barnard^  58  Neb.  612,  this  court  said: 
'^Whether  a  merger  results  from  the  possession  by  the  same 
person  at  the  same  time  of  two  estates  of  different  rank 
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in  the  same  property  depends  generally  on  the  intention 
of  the  own^r."  On  rehearing,  this  decision  was  adhered  to 
in  59  Neb.  455.  In  Rand  v.  Fort  Scott,  W.  &  W.  R.  Co., 
50  Kan.  114,  the  court  said:  "Merger  is  very  largely  a 
question  of  intention,  and  the  court  will  always  presume 
against  it  whenever  it  will  operate  to  the  disadvantage  of 
a  party."  And^  this  doctrine  was  reaflBj^med  by  the  Kansas 
court  in  Zuege  v.  Nebraska  Mortgage  Co.,  92  Kan.  272, 
52  L.  R.  A.  n.  s.  877,  where  the  precise  question  here  in- 
volved was  decided  adversely  to  appellant's  contention.  It 
seems  clear  that  the  holder  of  the  tax  title  in  this  case 
could  not  have  intended  ^  merger  of  that  title  into  the 
title  conveyed  by  the  quitclaim  deed,  since  by  so  doing  he 
would  have  subjected  the  property  to  the  lien  of  plaintiflPs 
mortgage  to  his  disadvantage.  Not  having  intended  it,  we 
must  hold  that  no  merger  took  place,  and  that  there  was 
no  error  in  the  court's  ruling. 

Appellant's  next  contention  is  that  the  tax  deed  is  void 
because  the  published  notice  of  the  expiration  of  the  time 
for  redemption  and  of  the  applicaton  for  a  tax  deed  under 
section  6543,  Rev.  St.  1913,  is  fraudulent  upon  its  face. 
To  make  appellant's  position  clear,  it  is  necessary  to  state 
some  of  the  undisputed  facts.  The  mortgage  sought  to  be 
foreclosed  was  given  by  Emily  O.  Stone  and  her  husband, 
George  W.  Stone,  on  October  3,  1901,  to  Woodward  Broth- 
ers, and  acquired  by  plaintiff  by  assignment,  which, 
though  challenged,  will  be  treated  as  valid  for  the  purpose 
of  this  opinion.  On  February  25,  1902,  Emily  C.  Stone 
died,  and  on  April  3,  1902,  her  will  was  admitted  to  pro- 
bate in  the  county  'court  of  Lancaster  county,  Nebraska. 
On  the  5th  day  of  November,  1912,  the  lot  in  question  was 
sold  at  public  sale  to  the  defendant  Rosenthal  for  delin- 
quent taxes  thereon  for  the  year  1911.  On  the  10th,  17th 
and  24th  days  of  July,  1914,  the  purchaser  published  a 
notice  in  the  Firth  Echo,  setting  forth  that  he  had  pur- 
chased the  lot  at  public  tax  sale  on  November  5,  1912,  and 
that  at  the  expiration  of  three  months  from  the  service  cf 
the  notice  and  after  November  5,  1914,  he  would  apply  to 

105   Neb— 31 
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the  county  treasurer  of  Lancaster  county,  Nebraska,  for  a 
tax  deed.  Proof  of  publication  of  this  notice  was  made 
by  the  publisher  of  the  paper  in  the  usual  form,  setting 
forth  that  it  was  a  legal  newspaper  published  and  of 
general  circulation  in  said  county.  On  January  13,  1915, 
the  tax  deed  was  issued  to  Bosenthal  by  the  county  treasur- 
er. Appellant's  argument  is  that  the  Firth  Echo  is  an 
obscure  village  paper,  publication  in  which  tended  to  con- 
ceal rather  than  impart  notice,  and  that,  as  there  are  many 
newspapers  published  in  the  city  of  Lincoln  in  which  pub- 
lication might  have  been  made  at  the  same  cost,  which  is 
fixed  by  statute,  the  publication  in  the  paper  at  Firth 
bears  on  its  face  the  stamp  of  fraud.  There  is  no  evidence 
of  the  circulation  of  the  Firth  Echo  outside  the  publish- 
er's affidavit  referred  to,  and,  while  we  might  take  judicial 
notice  of  the  population  of  the  village,  we  could  scarcely 
take  such  notice  of  the  extent  of  the  paper's  circulation. 
However,  this  point  becomes  immaterial  for  the  reason 
that  we  have  reached  the  conclusion  that,  under  the  cir- 
cumstances of  this  case,  no  publication  of  notice  was  re- 
quired at  all.  Section  6^2,  Rev.  St.  1913,  provides,  among 
other  things,  that  the  purchaser  at  the  tax  sale,  before  he 
shall  be  entitled  to  a  deed  to  the  land  purchased,  shall 
serve  a  notice  "on  every  person  in  actual  possession  or 
occupancy  of  such  land  or  lot  and  also  upon  the  person  in 
whose  name  the  title  to  said  land  appears  of  record  in  the 
office  of  the  register  of  deeds  of  the  county,  if  upon  dili- 
gent inquiry  he  can  be  found  in  the  county.''  It  is  admit- 
ted in  this  case  that  due  notice  was  served  upon  the  actual 
occupant  of  the  lot.  It  is  also  admitted  that  the  person 
in  whose  name  title  to  the  lot  appeared  in  the  office  of  the 
register  of  deeds  of  the  county  was  Emily  O.  Stone,  and 
that  she  had  been  dead  over  12  years  at  the  time  of  the 
publication  referred  to.  It  is  obvious  that  "diligent  in- 
quiry" would  not  have  discovered  her  presence  in  the  coun- 
ty, and  that,  therefore,  the  statute  did  not  require  the  pur- 
chaser to  serve  any  notice  upon  her.  It  is  to  be  noted  that 
section  6542  relates  only  to  actual  personal  service  of  no- 
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tice.  The  section  relating  to  publication  of  notice  in  a 
newspaper  is  section  6543,  Rev.  St.  1913,  and  that  portion 
thereof  relating  to  the  subject  under  discussion  is  as  fol- 
lows :  "If  no  person  is  in  actual  possession  or  occupancy 
of  such  land  or  lot,  and  the  person  in  whose  name  the  title 
to  the  land  appears  of  record  in  the  office  of  the  register 
of  deeds  in  the  county  cannot,  upon  diligent  inquiry,  be 
found  in  the  county,  then  such  purchaser  dr  his  assignee 
shall  publish  the  notice  in  some  newspaper  published  in 
the  county  and  having  a  general  circulation  therein."  It 
will  be  observed  in  the  foregoing  that  two  things  must 
concur  before  publication  of  notice  in  a  newspaper  is  re- 
quired, viz.,  that  the  premises  are  unoccupied,  and  that 
the  record  owner  cannot,  upon  diligent  inquiry,  be  found 
in  the  county.  The  statute  is  in  the  copulative.  In  tbt 
instant  case,  there  was  a  party  in  actual  occupancy  of  the 
lot  upon  whom  due  notice  was  actually  served,  and,  hence, 
there  was  no  requirement  of  the  statute  for  publication. 
It  is  only  where  there  is  both  vacancy  of  the  premises  and 
practical  impossibility  of  finding  the  record  owner  in  the 
county  that  publication  of  notice  in  a  newspaper  is  re- 
quired. It  seems  to  have  been  the  legislative  intent  that, 
where  there  is  either  an  actual  occupant  of  the  premises  or 
a  record  owner  thereof  in  the  county  upon  whom  actual 
personal  service  of  the  notice  cati  be  and  is  had,  then  pub- 
lication of  notice  in  a  newspaper  is  not  necessary.  Having 
arrived  at  this  conclusion,  it  follows  that  whether  the 
published  notice  in  his  case  was  fraudulent  or  otherwise 
becomes  immaterial. 

It  is  finally  argued  by  appellant  that  the  tax  deed  was 
void  for  want  of  a  witness.  Section  6546,  Rev.  St.  1913, 
prescribes  the  form  of  the  tax  deed  and  it  requires  no  wit- 
ness. The  section  then  provides:  "The  deed  so  made  by 
the  county  treasurer  shall  be  under  his  official  seal  of  offi/ce 
and  acknowledged  by  him  before  some  officer  authorized 
to  take  the  acknowledgment  of  deeds,  and  when  so  execut- 
ed and  acknowledged  shall  be  recorded  in  the  same  manner 
as  other  conveyances  of  real  estate,  and  when  so  recorded 
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shall  vest  in  the  grantee,  his  heirs  and  assigns,  the  title 
of  the  property  therein  described.''  This  i#ro vision  clearly 
dispenses  with  any  witness,  and  as  the  deed  in  this  case 
was  executed  in  conformity  to  this  section  of  tlie  statute, 
It  is  suflBicient.  Bowers  v.  Chambers,  53  Miss.  251).  But 
appellant  cites  section  6196,  Rev.  St.  1913,  requiring  that 
deeds  must  be  executed  in  the  presence  of  at  least  one 
competent  subscribing  witness,  and  also  cites  Vhild  v. 
Bakery  24  Neb.  188,  as  holding  that  an  unwitnessed  deed 
in  this  state  is  insufficient  to  convey  title  except  as  be- 
tween the  parties  to  the  deed.  Section  6546  i>rescribing 
the  form  of  a  tax  deed  was  a  special  statute  enacted  sub- 
sequently to  section  6196,  the  general  statute  cited  by  ap- 
pellant, and,  hence,  if  there  is  any  confli(!t  between  them, 
the  former  general  enactment  must  yield  to  the  latter 
special  enactment  of  the  legislature.  Williams  v.  WilliamrSy 
101  Neb.  369;  State  v.  Penrod,  102  Neb.  734.  It  seems 
obvious  to  us  that  authentication  of  the  execution  of  an  in- 
f^trument  by  a  publi^i  official  neiMl  not  bvi  attended  with  as 
great  formality  as  that  of  a  private  person,  and  that  it  is 
not  essential  to  the  validity  of  a  tax  deed  that  it  be  wit- 
nessed. 

Our  conclusion  is  that  the  tax  deed  conveyed  the  title 
to  the  defendant  Rosenthal  free  from  the  lien  of  plaintiff's 
mortgage,  and  that  the  judgment  of  the  district  court  is 
rights  and  we  recommend  that  it  be  affirmed. 

Piat  Curiam.  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  affirmed, 
and  this  opinion  is  adopted  by  and  Liade  the  opinion  of 
the  court. 

Affulmbd. 
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Lew  PIXLBY^  appellant^  v.  MAYMB  HbDRICK  yCLEAVBR 

£T  AL.^  APPBLLBBS. 

Filed  Dbceicbeb  31,  1920.     No.  21049. 

1.  Insaraiice:  FkATEBNAL  Asso  iation:  Injunction.  A  member  of  a 
subordinate  lodge  of  a  fraternal  beneficiary  association  is  not 
entitled,  before  exhausting  his  remedies  within  the  society,  to  an 
injunction  preyenting  the  officers  of  the  supreme  lodge  from  in- 
terfering with,  the  internal  affairs  of  another  local  lodge  by  reyok- 
ing  the  latter's  charter,  by  taking  charge  of  its  funds,  by  removing 
its  officers  and  appointing  othera  to  fill  their  places,  and  by  paying 
the  resulting  expenses  from  the  funds  of  the  supreme  lodge. 

2.  :  :  ,  Postponement  of  a  meeting  of  a  supreme 

lodge  of  a  fraternal  beneficiary  association  on  account  of  an  epi- 
demic, "held  not  to  destroy  a  member's  remedy  by  appeal  to  that 
body,  nor  to  Justify  a  resort  to  equity. 

Appbal  from  the  dislrict  court  for  Douglas  county: 
Qborgb  a.  Day,  Judgb.    Affirmed. 

Weaver  &  Oilier  and  Anson  H.  Bigelow,  for  appellant. 

Steiner  d  Boslaugh,  W.  M.  Whelan  and  WHUo^m  J.  Hotz, 
contra. 

Rose,  J. 

Plaintiflf  commenced  this  suit  by  filing  a  petition  in 
equity  for  an  injunction.  The  principal  defendant,  Mayme 
Hedrick  Cleaver,  is  Chief  of  Honor  of  the  Grand  Lodge, 
Degree  of  Honor,  A.  O.  U.  W.  of  Nebraska.  The  other  de- 
fendants are  members  of  the  finance  and  the  executive 
committees  of  the  grand  lodge.  The  society  is  a  fraternal 
beneficiary  association  incorporated  under  the  laws  of 
Nebraska.  It  has  a  representative  form  of  government. 
The  members  of  the  corporation  are  affiliated  in  subordi- 
nate lodges  with  the  grand  lodge,  which  is  the  supreme 
legislative  and  governing  body.  The  latter  is  composed 
of  members  elected  by  the  subordinate  lodges  and  defend- 
ants are  its  officers.    In  1918  the  Qrand  Chief  of  Honor, 


486  NEBRASKA  REPORTS.  [Vol.  105 

Pixley  y.  Cleaver. 

defendant,  suspended  Washington  Lodge,  a  subordinate 
one,  took  its  charter  from  the  wall  of  its  lodge  room,  re- 
moved its  officers  and  appointed  others  to  fill  their  places, 
and  took  charge  of  its  funds.  Plaintiflf  is  not  a  member  of 
Washington  Lodge,  but  belongs  to  another  subordinate 
lodge.  The  equitable  relief  sought  by  him  as  plaintiff 
may  be  summarized  as  follows : 

Injunction  to  prevent  defendants  from  allowing  or  pay- 
ing grand  lodge  funds  for  unauthorized  purposes;  from 
allowing  or  paying  grand  lodge  funds  to  defray  expenses 
incurred  by  defendants  in  defending  themselves  against 
litigation  growing  out  of  the  suspension  of  Washington 
Lodge;  from  allowing  or  paying  grand  lodge  funds  to 
defend  defendants  against  suits  resulting  from  their  illegal 
or  unauthorized  acts.  There  is  also  a  prayer  for  an  order 
on  defendants  to  restore  to  the  grand  lodge  the  funds  ex- 
pended by  them  in  consequence  of  the  suspension  of  Wash- 
ington Lodge. 

The  grand  lodge  funds  alleged  by  plaintiflf  to  have  been 
expended  by  defendants  without  authority  may  be  item- 
ized as  follows : 

Expenses  and  compensation  of  defendants  in  connection 
with  the  suspension  of  Washington  Lodge,  $242.55;  funer- 
al benefits  on  account  of  decease<)  members  of  Washington 
Lodge,  |250 ;  funeral  expenses  incident  to  funerals  of  de- 
ceased members  of  Washington  Lodge,  $42.40;  auditing 
books,  $358.45;  expenses  in  defense  of  grand  lodge  offi- 
cers in  suits  brought  against  them  by  Washington  Lodge 
by  reason  of  its  suspension,  $761;  compensation  of  offi- 
cers appointed  by  defendants  for  Washington  Lodge  dur- 
ing the  period  of  suspension,  $155.50;    total  $1,809.90. 

Defendants,  among  other  defenses,  denied  that  they  had 
abused  their  powers  as  officers  of  the  grand  lodge,  denied 
they  had  misapplied  its  funds,  and  pleaded  that  plaintiff 
had  a  remedy  for  his  alleged  grievances  by  appeal  to  the 
grand  lodge  at  its  annual  meeting.  Upon  a  trial  of  the 
issues  the  suit  was  dismissed.    Plaintiflf  has  appealed. 
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The  last  of  the  defenses  mentioned  is  urged  to  justify 
the  dismissal  on  the  ground  that  plaintiff  should  have 
exhausted  his  appellate  remedies  within  the  association 
before  resorting  to  a  court  of  equity.  This  point  seems  to  be 
well  taken.  Plaintiff  is  not  seeking  to  obtain  relief  under 
his  own  beneficiary  certificate  or  to  vindicate  the  subordi- 
nate lodge  to  which  he  belongs  or  to  redress  any  grievance 
not  common  to  other  members  of  the  society  as  a  whole. 
His  prayer  is  based  on  interference  by  defendants  witlf.  the 
internal  affairs  of  another  subordinate  lodge  and  on  the 
payment  of  resulting  expenses  out  of  the  funds  of  the 
grand  lodge.  The  primary  wrongful  act  pleaded  is  the 
illegal  suspension  of  Washington  Lodge  and  incidental 
thereto  are  the  other  acts  of  which  complaint  is  made. 
To  the  Chief  of  Honor  of  the  grand  lodge  has  been  com- 
mitted the  power,  when  the  grand  lodge  is  not  in  session, 
to  suspend  subordinate  lodges  for  cause  and  to  interpret 
and  enforce  the  charter  and  the  by-laws  of  the  society. 
Grounds  for  the  suspension  of  Washington  Lodge  and  au- 
thority for  using  the  funds  of  the  grand  lodge  to  pay  the 
resulting  expenses  were  matters  of  internal  management 
for  the  consideration  of  the  Chief  of  Honor  of  the  grand 
lodge  in  the  first  instance.  If  these  powers  were  wrong- 
fully exercised,  there  was  a  remedy  within  the  association 
by  appeal  to  the  grand  lodge.  Plaintiff  did  not  avail 
himself  of  this  remedy,  and  without  an  effort  to  exhaust 
it  he  has  no  standing  in  a  court  of  equity.  Courts  should 
hesitate  before  announcing  the  rule  that  each  member  of 
fraternal  beneficiary  associations  composed,  as  some  are, 
of  perhaps  a  million  members  in  subordinate  lodges 
throughout  the  country,  may  rush  into  a  court  of  equity, 
without  regard  to  his  remedy  within  the  society,  whenever 
he  can  verify  a  petition  alleging  that  ofB>cers  of  the  su- 
preme lodge  have  wrongfully  suspended  a  subordinate 
lodge  and  misapplied  funds  of  the  supreme  lodge  to  pay 
the  resulting  expenses.  Plaintiff,  in  common  with  other 
members,  agreed  to  conform  to  the  laws  of  the  society, 
including  those  relating  to  remedies,  and  should  have  ap- 
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pealed  to  the  grand  lodge  before  resorting  to  equity.  As 
said  by  the  supreme  court  of  Wisconsin : 

"It  is  certainly  not  tie  business  of  courts  of  equity  to 
supervise  the  management  and  control  of  fraternal  and 
benevolent  associations  and  incorporations.^'  Loeffler  v. 
Modern  Woodmen  of  AmeriQa,  100  Wis.  79. 

The  rule  adopted  by  the  supreme  court  of  Massachu- 
setts follows: 

"The  members  of  an  unincorporated  beneficiary  associa- 
tion, organized  by  charter  from  a  state  council,  which  is 
subordinate  to  a  national  council,  cannot  maintain  a  bill 
in*  equity  against  the  officers  of  the  state  council,  after 
the  charter  of  the  association  has  been  declared  forfeit- 

■ 

ed  by  the  state  council,  to  recover  possession  of  proper- 
ty formerly  belonging  to  the  association,  upon  the  ground 
that  the  charter  was  illegally  declared  forfeited,  until  they 
have  exhausted  the  remedies  prescribed  in  the  constitution 
and  laws  of  the  national  council,  which  give  a  right  of 
appeal  from  the  action  of  a  state  council."  Oliver  v.  Bop- 
kins,  144  Mass.  175. 

This  court  is  committed  to  the  same  doctrine.    Wither 
V.  Lincoln  ^rie,  F.  0.  E.,  99  Neb.  428;    Parish  of  the 
'  Immaculate  Conception  v.  Murphy,  89  Neb.  524. 

To  prevent  the  application  of  the  rule  stated,  it  is  ar- 
gued that  plaintiff  was  without  a  remedy  within  the  society 
because  an  epidemic  prevented  the  grand  lodge  from  meet- 
ing at  the  appointed  time.  This  was  a  mere  postpone- 
ment which  did  not  oust  the  grand  lodge  of  jurisdiction 
to  hear  and  determine  an  appeal  nor  destroy  plaintiff's 
remedy.  Courts  of  equity  themselves  cannot  sdways  avoid 
the  delays  incident  to  quarantine  regulations,  and  in  this 
particular  case  plaintiff  has  been  seeking  equitable  relief 
for  more  than  two  years  without  success.  Plaintiff's  posi- 
tion seems  to  be  untenable. 

It  is  also  contended  that  there  were  no  available  funds 
to  defray  the  expenses  of  a  meeting  of  the  grand  lodge, 
and  that  therefore  appeal  was  not  an  adequate  remedy.    On 
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this  issue  of  fact  the  finding  is  in  favor  of  defendants.  The 
suit  was  properly  dismissed. 

Affirmed. 

Day,  J.,  not  sitting. 


Van  B.  Lady^  Administrator^  appellant,  v.  George  W. 

Douglass^  appellee. 

Filed  Decembeb  31,  1920.     No.  20799. 

1.  Negligence:  Motob  VufHicLEs:  Unlawful  Rate  of  Speed.  When  a 
driver  of  a  motor  vehicle  exceeds  the  speed  limit  provided  by 
statute,  such  driving  is  not  negligence  per  se,  but  is  to  bc^  con- 
sidered by  the  Jury  with  all  of  the  evidence  and  circumstances  of 
the  case  in  passing  on  the  question  of  negligence. 

2.   : : .  "If  a  driver  of  a  motor  vehicle  runs  it  at 

a  rate  of  speed  'forbidden  by  ordinances  enacted  for  the  safety 
of  the  general  public,  and  injuries  result, '  these  facts  afford  rea- 
sonable grounds  for  inferring  negligence  prejudicial  to  the  rights 
of  those  in  whose  Interests  and  for  whose  protection  such  municipal 
regulations  were  adopted.'  Omaha  Street  R.  Go,  v.  Duvall,  40  Neb. 
29."    Stevens  v.  Luther,  ante,  p.  184. 

Appeal  from  the  district  court  for  Douglas  county: 
William  A.  Redick^  Judge.    Affirmed, 

T,  W.  BIdckburn,  for  appellant. 
H.  H.  Baldrige,  contra, 

Dban^  J. 

Mrs.  Catherine  Zweifel,  69  years  of  age,  was  struck  by 
ai^  automobile  driven  by  the  defendant  in  Omaha  and 
from  the  resulting  injuries  she  died  within  a  feW  hours. 
Van  B.  Lady,  administrator  of  her  estate,  sued  to  recover 
damages  alleged  to  have  been  sustained  by  the  next  of 
kin  on  account  of  her  death.  The  jury  returned  a  verdict 
for  defendant,  the  suit  was  dismissed,  and  plaintiff  ap- 
pealed. On  appeal  the  case  was  heard  by  the  supreme 
court't^ommission  and  on  its  recommendation  the  judgment 
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was  reversed.  Subsequently,  on  defendant's  application, 
a  rehearing  was  allowed  and  the  case^1il[s"T)een  reargued 
and  submitted  to  the  court. 

Mr.  C.  M.  Buck  is  a  postal  employee,  and  he  and  hiB 
wife  were  the  only  eye-witnesses  called  by  plaintiflf.  Mr. 
Buck  testified  that  they  were  out  walking  on  the  Sunday 
evening  of  the  accident;  that  he  saw  Mrs.  Zweifel  just 
before  the  accident  about  two  blocks  away.  He  further 
testified :  "Q.  Did  she  walk  these  two  blocks  as  rapidly 
as  you  did?  A.  She  must  have,  about  as  rapidly  as  we  did. 
Q.  And  you  were  going  pretty  fast?  A.  We  were  going  in 
a  hurry  to  get  home  on  account  of  -the  rain ;  yes,  sir.''  In 
his  testimony  he  said  in  detail  that  Mrs.  Zweifel  continued 
her  walk,  and  that  she  walked  rapidly  from  the  southeast 
corner  of  Twenty-fifth  avenue  and  Fort  street  to  the  north- 
east corner  of  the  intersection,  and  that  she  was  looking 
straight  ahead  to  the  northwest  and  did  not  at  any  time 
look  toward  the  east,  the  point  from  whence  defendant's 
car  was  approaching;  that  the  car  was  lighted,  and  there 
was  no  obstruction  between  it  and  Mrs.  Zweifel  as  it  ap- 
proached from  the  east,  nor  was  there  any  machine  or 
wagon  moving  in  that  immediate  vicinity ;  that  she  step- 
ped in  front  of  the  car,  and  that  as  nearly  as  he  could  tell 
she  was  looking  toward  the  northwest  while  the  car  at  the 
time  was  moving  toward  the  west ;  that  when  she  was 
struck  she  was  possibly  3  or  4  feet  north  of  the  north  rail 
of  the  street  car  tracks;  that  in  his  opinion  the  car  was 
going  10  or  12  miles  an  hour ;  that  the  scene  of  the  acci- 
dent was  in  a  resident  district  about  4i/^  miles  away  from 
the  business  center  of  the  city.  Mrs.  Buck  on  the  cross- 
examination  corroborated  the  material  testimony  of  her 
husband.  She  said  that  Mrs.  Zweifel  walked  rapidly  across 
the  intersection  and  was  looking  toward  the  northwest 
and  did  not  look  toward  the  east  from  whence  the  automo- 
bile was  approaching;  that  there  was  no  obstruction  be- 
tween Mrs.  Zweifel  and  the  machine,  nor  did  she  see  any 
other  machines  on  the  street  nor  any  street  cars  passing 
at  the  time ;  that  the  night  was  dark  and  rainy ;  that  she 
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and  her  husband  walked  rapidly  on  account  of  the  rain; 
that  Mrs.  Zweifel  likewise  walked  at  a  rapid  pace  ap- 
parently to  get  out  of  the  rain ;  that  it  seemed  to  her  that 
she  stepped  immediately  in  front  of  the  automobile. 
.  Mr.  Ennis,  his.  wife,  and  Mrs.  Griffith,  who  w^ere  eye- 
witnesses, were  called  by  defendant.  Mr.  Ennis  testified 
that  the  defendant's  car  at  the  time  was  running  at  a  rate 
of  8  to  10  miles  an  hour;  that  he  was  walking  with  his 
wife  and  Mrs.  Griffith,  and  that  while  they  were  walking 
a  block  the  car  ran  about  a  block  and  a  half;  that  the 
car  was  lighted  and  the  top  was  up ;  that  a  light  rain  was 
falling ;  that  he,  his  wife,  and  Mrs.  Griffith  "were  walking 
at  a  fair  rate."  Mrs.  Ennis  testifijed  that  she  saw  the  de- 
fendant as  he  approached  the  scene  of  the  accident,  and 
that  "he  was  not  going  much  faster  than  we  were  walking, 
but  we  were  walking  as  fast  as  we  could  walk  on  account  of 
the  mist,  we  wanted  to  get  home  on  account  of  the  rain ;" 
that  her  party  walked  a  little  more  than  one-half  block 
while  defendant  drove  a  block ;  that  when  Mrs  Zweifel  was 
picked  up  her  clothing  was  not  soiled,  and  that  she  did  not 
look  as  though  she  had  been  dragged  over  the  street.  Mrs. 
Griffith  lived  four  blocks  from  the  intersection  in  question. 
She  testified  that  her  party  was  walking  west  on  Fort 
street;  that  defendant's  car  passed  them,  but  was  not 
going  much  faster  than  they  walked ;  that  the  car  ran  a 
block  while  they  walked  a  half  block;  that  w^hen  Mrs. 
Zweifel  was  assisted  to  her  feet  her  clothing  was  not  ap- 
parently disarranged. 

Defendant  testified  that  on  the  night  of  the  accident  he 
and  his  wife  were  returning  from  chuj'ch  services;  that 
the  car  was  a  five-passenger  Allen  equipped,  and  lighted 
at  the  time,  with  16  or  18-candle  power  Westinghouse 
lights ;  that  as  he  approached  the  intersection  he  had  the 
car  under  control;  that  it  was  running  from  6  to  8  miles 
an  hour  while  in  the  intersection ;  that  he  drove  cautious- 
ly because  of  the  falling  rain;  that  the  first  intimation 
that  he  had  of  Mrs  Zweifel's  presence  was  when  she  ap- 
peared as  a  dark  object  immediately  in  front  of  the  radia- 
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tor;  that  he  did  not  know  at  the  time  what  the  object  was; 
that  he  saw  no  person  in  front  of  the  car  within  the  radius 
of  the  lights;  that  he  did  not  know  from  what  direction 
she  came  nor  from  which  side  of  the  car  and  he  did 
not  have  time  to  stop  until  after  the  impact ;  that  the  wind 
shield  was  down  and  he  could  see  clearly  because  the  lights 
extended  10  or  12  feet  in  front  of  the  car  and  2  or  3 
feet  on  each  side  and  the  dimmers  were  on ;  that  the  light 
on  the  street  corner  did  not  throw  as  much  light  as  his  car; 
that  as  soon  as  he. saw  the  object  in  front  he  immediately 
pulled  into  the  curb  and  stopped ;  that  after  the  impact 
the  car  moved  not  more  than  25  feet;  that  he  could  have 
stopped  it  in  less  than  that  distance,  but  that  he  wanted  to 
clear  the  object  before  stopping;  that  he  did  not  see  her  at 
any  time  before  the  car  btruck  her;  that  he  immediately 
went  back  and  found  Mr.  and  Mrs.  Buck  and  Mr.  and  Mrs. 
Ennis  assisting  her  to  her  feet;  that  he  circled  the  car 
around  where  Mrs.  Zweifel  was  and  with  the  others  as- 
sisted her  into  the  car  and  took  her  home ;  that  Mrs.  Zweifel 
was  picked  up  at  the  place  where  she  fell;  that  her  clothing 
did  not  indicate  that  she  had  been  dragged  on  the  street; 
that  after  they  took  her  home  he  immediately  took  his  car 
and  returned  with  Doctor  Ross  to  attend  the  injured 
woman.  Doctor  Ross,  who  was  the  only  physician  to  testify 
described  her  condition  and  said  that  there  was  no  '  ing 
about  her  person  or  clothing  to  indicate  that  she  had  been 
dragged  over  the  street. 

Substantial  conflict  does  not  appear  in  the  material 
evidence  of  those  who  witnessed  the  accident.  But  in  any 
case  the  jury  passed  on  the  weight  of  the  evidence  submit- 
ted. It  seems  clear  that  decedent  in  her  haste  to  escape 
the  rain  did  not  take  precaution  for  her  safety.  This 
material  fact  seems  to  have  been  established  by  plaintiff's 
and  defendant's  witnesses.  It  appears  too  that  the  part 
of  the  city  where  the  accident  occurred  was  not  thickly 
settled  and  that  few  persons  were  on  the  street  at  an  hour 
so  late  as  9  o'clock.  It  is  argued  by  plaintiff  that  the 
court  erred  in  that  it  did  not  instruct  the  jury  on  compara- 
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tive  ne«?ligence  (Rev.  St.  1913/  sec.  7892),  but  plaintiflE 
tendered  no  instruction  on  either  comparative  or  contribu- 
tory negligence,  and  as  we  find  that  negligence  on  the  part 
of  defendant  was  not  established  by  the  evidence,  it  follows 
that  error  cannot  be  predicated  upon  this  assignment. 

Plaintiff  argues  that  defendant  exceeded  the  speed  limit 
in  violation  of  the  law,  then  in  force  but  since  repealed 
(Laws  1919,  ch.  222),  which  provided  that  the  driver  of 
a  motor  vehicle,  ^^when  crossing  an  interesection  of  streets 
within  any  city  or  village,"  should  not  run  such  vehicle 
at  a  rate  of  speed  exceeding  six  miles  an  hour.  Rev.  St. 
1913,  sec.  3049C  He  insists  that  defendant,  exceeded  a 
speed  of  six  miles  an  hour  as  shown  by  his  own  evidence 
and  that  of  other  witnesses,  and  that  his  act  in  so  doing 
constituted  negligence  per  se,  and  he  argues  that  the  jury 
should  have  been  so  instructed.  We  do  not  think  so. 
The  correct  rule  is  determined  in  Stevens  v.  Luther,  ante, 
p.  184,  wherein  our  former  decisions  on  this  question 
are  reviewed  and  the  rule  laid  down  in  Omaha  Street  R. 
Co.  V.  Duvall,  40  Neb.  29,  is  adhered  to.  It  is  there  held 
in  substance  that  the  violation  of  such  a  statute  as  that 
under  consideration  here  is  evidence  for  the  jury  to  con- 
sider in  connection  with  all  the  other  facts  and  'circum- 
stances  in  evidence.  Under  the  facts  in  the  record  the  jury 
were  properly  instructed  on  this  point. 

In  view  of  our  conclusion,  we  find  it  unnecessary  to  dis- 
cuss the  question  of  damages  presented  in  the  record.  We 
do  not  find  reversible  error.  Our  former  judgment  is 
therefore  vacated,  and  the  judgment  of  the  district  court  is 

Affirmed. 


J 
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Appel  Mercantile  Company,  appellee,  v.  Edwin  S.  Kiht- 

LAND,  appellee  :    BANK  OP  ORLEANS,  APPELLANT. 

FnJEO  Decembeb  31,  1920.     No.  21168. 

1.  Oliattel  Mortgages.  A  chattel  mortgage  in  this  state  merely  creates 
a  lien  and  does  not  pass  title  to  the  mortgagee.  It  is  in  the  nature 
of  a  pledge  to  secure  payment  of  the  debt. 

2.  Fraudulent  Conveyances:  Bulk  Sales  Law:  Chattel  Mobtgage. 
Section  2651,  Rev.  St.  1913,  known  as  the  "Bulk  Sales  Law/'  was 
enacted  to  regulate  the  business  of  merchandising,  and  a  chattel 
mortgage  given  in  good  faith  upon  a  stock  of  merchandise  is 
not  within  the  inhibition  of  that  statute. 

Appeal  from  the  district  court  for  Lancaster  county: 
Frederick  E.  Shepherd^  Judge.    Reversed  and  dismissed. 

Fatocett  &  Mockett,  fop  appellant, 

Hainer,  Craft  &  Lane,  contra. 

Aldrich^  J. 

This  is  an  action  in  equity  brought  in  the  district  court 
for  Lancaster  county  against  Edwin  S.  Kirtland  and  the 
Bank  of  Orleans,  defendants,  by  the  Appel  Mercantile 
Company,  a  corporation,  growing  out  of  an  alleged  fraudu- 
lent disposition  of  a  stock  of  goods  and  other  property 
owned  by  Charles  W.  Pierson  and  Orilla  Pierson  to  the 
defendant  bank  and  Edwin  S.  Kirtland. 

In  1905,  the  Piersons,  who  were  husband  and  wife,  resi- 
dents of  Orleans,  Nebraska,  filed  their  certificate  of  part- 
nership according  to  law  in  Harlan  county  and  commenced 
the  business  of  the  Orleans  Watch  Company,  which  com- 
prised a  general  repair,  jewelry  and  mail  order  business. 
The  wife  conducted  a  millinery  business  in  the  same  room 
of  the  building.  The  husband  had  no  interest  in  the  milli- 
nery business.  Pierson  and  his  wife  each  separately  main- 
tained an  account  with  the  Bank  of  Orleans.  The  Piersons 
checked  on  their  own  individual  account  in  this  bank  to 


« 
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meet  their  respective  obligations.  This  was  continued 
until  July  31,  1907,  when  the  bank  took  possession  of  both 
stocks  of  goods,  their  books  and  accounts,  fixtures  and 
household  furniture.  At  the  close  of  this  business  no 
creditors  except  the  Bank  of  Orleans  and  Mr.  Kirtland 
were  pressing  the  Piersons.  Kirtland,  president  of  the 
Bank  of  Orleans,  acted  as  attorney  for  Pierson  and  wife. 

On  July  30,  1907,  %  note  and  mortgage  for  |660.88  were 
made  by  Pierson  and  wife  to  the  bank.  This  mortgage  cov- 
ered both  stocks  of  goods  as  well  as  the  fixtures  and  furni- 
ture hereinbefore  mentioned.  A  short  time  prior  to  the 
execution  of  the  1660.88  note  and  mortgage,  Mrs.  Pierson 
had  gone  on  a  visit  to  Ohio,  leaving  Mr.  Pierson  in  charge. 
Other  chattel  mortgages  were  given,  and,  with  the  excep- 
tion of  one  for  |300,  none  of  them  was  filed  as  required  by 
law  until  July  31, 1907.  On  the  day  following  the  delivery 
of  the  note  and  mortgage  for  |660.88,  Mr.  Kirtland,  as 
president  of  the  bank,  came  to  Mr.  Pierson,  demanded  the 
keys  to  the  building,  the  same  were  delivered  to  him,  and 
he  took  possession  for  the  bank. 

Mrs.  Pierson  testified  that  she  began  her  piillinery  busi- 
ness on  credit  obtaining  her  stock  from  the  Appel  Mercan- 
tile Company;  that  she  practically  did  all  her  buying 
from  the  appellee,  and  that  she  conducted  her  business 
for  three  reasons. 

The  question  of  jurisdiction  was  raised  growing  out  of 
the  alleged  insufficiency  of  the  service.  There  is  nothing 
of  merit  in  the  question,  for  the  defendants  each  submitted 
to  the  jurisdiction  of  the  court.  They  waived  any  defect 
there  might  have  been  in  the  service  when  they  submitted 
to  the  court's  jurisdiction. 

It  is  claimed  that  the  chattel  mortgage  given  by  Mrs. 
Orilla  Pierson  on  the  stock  of  millinery  goods  was  fraudu- 
lent and  given  for  the  purpose  of  hindering  and  delaying 
creditors.  This  is  not  correct  in  our  opinion.  The  defend- 
ant bank  advanced  money  in  payment  of  the  running 
expenses  and  other  items  until  Mrs.  Pierson  owed  the  bank 
as  per  one  certain  note  and  chattel  mortgage  the  sum  of 
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1660.88.  Other  chattel  mortgages  and  notes  were  given, 
but  this  appeal  actually  involves  only  the  note  given  by 
Mrs.  Pierson.  All  the  other  mortgages  and  transactions 
were  merely  incidental  to  this  transaction. 

The  appellees  seek  to  fix  liability  for  this  transaction 
upon  Mr.  Kirtland,  one  of  the  defendants,  who  was  presi- 
dent of  the  defendant  bank  at  the  time  of  the  transaction. 
We  have  carefully  examined  the  record  and  hold  that  there 
is  not  sufficient  evidence  to  fix  any  joint  or  several  liabil- 
ity against  defendant  Kirtland  as  joined  with  the  defendant 
bank,  and  that  he  was  properly  dismissed  out  of  the  case. ' 

The  next  question  which  presents  itself  for  our  considera- 
tion on  this  appeal  is :  Was  the  giving  of  such  chattel  mort- 
gage a  nullity?  Under  section  2651,  Rev.  St.  1913,  it  is 
provided,  among  other  things,  that:  "The  sale,  trade  or 
other  disposition  in  bulk  of  any  part  or  the  whole  of  a  stock 
of  merchandise,  otherwise  than  in  the  ordinary  course  of 
trade  and  in  the  regular  and  usual  prosecution  of  the 
seller's  business,  shall  be  void  as  against  the  creditors  of 
the  sellers.' 

Thus  the  plaintiff  seeks  to  invoke  a  law  to  nullify  this 
chattel  mortgage.  This  proposition  might  be  well  taken 
if  this  state  had  not  already  held :  "In  this  state  the  title 
to  mortgaged  chattels  remains  in  the  mortgagor  until  fore- 
closure of  the  mortgage."  Drummond  Carriage  Co.  v. 
Miller,  54  Neb.  417.  It  has  also  been  held  by  this  court 
that  a  chattel  mortgage  in  this  state  merely  creates  a  lien 
^  and  does  not  pass  title  to  the  mortgagee.  Omaha  Fire  Ins. 
Co.  V.  Thompson,  50  Neb.  580.  It  is  plain  that  it  is  the 
law  of  this  state  that  a  chattel  mortgage  only  creates  a 
lien  on  the  property  securing  the  payee  for  the  payment 
of  the  debt.  It  in  no  sense  passes  title.  The  legal  title 
at  all  times  remains  in  the  mortgagor  until  he  is  divested 
by  foreclosure  proceedings  and  sale  in  pursuance  of  the 
statute.  Until  the  title  of  the  mortgagor  is  disturbed  by 
sale  as  provided  by  statute  the  mortgagee  merely  has  a 
lien  on  the  property  for  purposes  of  security.  Musser  <&  COr 
V.  King,  40  Neb.  892. 
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Then  it  is  plain  that  in  the  instant  case  the  bulk  sales 
law  has  no  application,  and  is  ixot  invalid  merely  be- 
cause of  the  limited  number  of  persons  who  will  be  af- 
fected by  it.  The  act  applies  to  all  the  people  of  the 
state.  In  reality  it  is  merely  the  regulation  of  the  business 
of  merchandising.  It  cannot  be  considered  as  class  legis- 
lation because  of  the  limitations  of  the  act  to  merchants. 
The  act  in  question  here  applies  equally  to  all  the  mer- 
chants of  the  state.  It  does  not  take  away  property  of  the 
citizen,  but  only  regulates  in  such  a  manner  as  to  prevent 
fraud,  and  that  was  the  real  intent  and  purpose  of  its 
enactment. 

The  record  establishes  that  Mrs.  Pierson  was  the  sole 
owner  of  the  stock.  She  did  business  individually  for  her- 
self and  had  no  relation  with  her  husband  in  this  millinery 
stock.  She  deposited,  checked  out  and  had  a  separate 
account.  This  bulk  sales  law,  then,  is  not  in  violation  of 
any  of  the  provisions  of  pur  state  Constitution. 

The  defendant  bank  had  a  perfect  right  to  secure  pay- 
ment for  the  money  advanced  to  Mrs.  Pierson,  and  when 
it  took  a  chattel  mortgage  upon  this  millinery  stock  it  did 
what  any  prudent  business  man  had  a  perfect  right  to  do. 
We  hold  the  mortgage  was  a  legal  and  valid  lien  and  the 
foreclosure  was  regular  and  in  accordance  with  the  statute. 
The  mortgage,  in  our  opinion,  was  made  in  good  faith  and 
was  an  honest  transaction. 

Other  items  are  discussed  and  brought  up  in  this  action, 
but  the  validity  of  the  |660.88  note  and  mortgage  last  given 
and  the  nonapplication  of  the  bulk  sales  law  really  deter- 
mine the  issues  in  this  case.  The  defendant  bank  could 
not  be  held  for  more  than  has  been  determined  the  note 
and  mortgage  were  given  for.  It  appears  in  the  record  that 
in  the  Harlan  county  district  court  plaintiff  obtained 
a  judgment  for  |640.  This  finding  still  stands,  has  never 
been  modified  or  appealed  from.  Hence  plaintiff  has  the 
full  force  and  benefit  of  it.  Under  the  facts  as  appear 
of  record  in  this  case  we  hold  this  action  must  be  reversed 
and  dismissed. 

Reversed  and  dismissed. 

105  Neb.— 32 


498  NEBRASKA  REPORTS,  [Vol.  105 


Pickens  t.  PickenB. 


Robert  A.  Pickens  et  al.,  Executors,  appellees,  v.  Albx- 

AjjDBR  Pickens,  Jr.,  appellant. 

Filed  Deckmbis  31,  1920.     No.  21230. 

1.  Wills:  Construction.  "In  the  construction  of  a  will  the  intention 
of  the  testator,  if  it  can  be  ascertained,  must  govern.  Such  inten- 
tion should  be  ascertained  from  a  liberal  interpretation  and  com- 
prehensive view  of  all  of  the  provisions  of  the  will."  Worley  v. 
Wimberly,  99  Neb.  20. 

2.  : :  Interest.  Under  the  provisions  of  the  will  set  out 

in  the  opinion,  held^  that  the  testator  intended  the  interest  in 
question  should  be  paid  to  his  widow  during  her  lifetime. 

Appeal  from  the  district  court  for  Adams  county: 
Harry  S.  Dungaj^,  Judge.    Affirmed.         ' 

James  <£  Danly,  for  appellant. 

Tibhets,  Morey  &  Fuller,  contra. 

Aldrich,  J. 

The  plaintiffs,  executors  of  the  will  of  Alexander  Pickens, 
Sr.,  brought  this  action  to  recover  from  defendant  interest 
alleged  to  be  due  on  two  promissory  notes,  one  for  |1,000, 
dated  October  1,  1914,  due  two  years  after  date,  and  the 
other  for  |12,500,  dated  October  6,  1914,  due  September  1, 
1924,  both  notes  being  payable  to  deceased  and  drawing  6 
per  cent,  interest  per  annum  payable  semi-annually.  The 
notes  were  given  as  part  of  the  consideration  paid  by  de- 
fendant for  the  greater  part  of  his  father's  interest  in  the 
dry  goods  business  of  Pickens  &  Bratton  in  Hastings.  As 
a  further  ground  of  recovery  plaintiffs  allege  that,  a  dis- 
pute having  arisen  between  the  plaintiffs  and  defendant  as 
to  the  construction  of  the  will,  in  connection  with  the 
transfer  by  the  plaintiffs  of  the  interest  of  the  estate  in 
the  firm  of  Pickens  &  Bratton,  as  a  compromise  and  final 
settlement  of  the  dispute  and  in  consideration  of  the  sale 
of  the  interest  of  the  estate  in  the  dry  goods  business  at 
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a  certain  price,  defendant  agreed  in  writing  to  pay  in- 
terest on  the  above  mentioned  notes.  Defendant  admitted 
the  execution  and  delivery  of  the  notes  and  also  the  sign- 
ing of  the  contract  to  pay  interest.  He  alleges  that  under 
and  by  virtue  of  the  will  of  Alexander  Pickens,  Sr.,  now 
deceased,  which  was  duly  probated  in  county  court,  the 
debt  is  changed  to  an  advancement,  upon  which  no  interest 
can  be  collected.  The  signing  of  the  alleged  agreement  to 
pay  interest,  he  alleges,  was  without  consideration.  De- 
fendant filed  a  cross-petition  to  recover  $534.53^  alleged  to 
be  interest  paid  on  these  notes  under  a  mistaken  idea  of 
his  liability.  A  jury  was  waived  and  the  court  rendered 
judgment  in  plaintiffs'  favor  for  f421,  and  interest.  De- 
fendant appeals. 

The  principal  question  for  us  tp  determine  is  the  mean- 
ing of  section  eight  of  the  will  of  Alexander  Pickens,  Sr., 
now  deceased.  Defendant  contends  that  this  section  chang- 
es the  debt  to  an  advancement,  and  that  no  interest  is 
due  thereon  after  the  death  of  the  testator. 

Section  eight  of  the  will  reads  as  follows :  **I  direct  that 
the  amount  of  indebtedness  to  me  of  any  of  my  said  chil- 
dren as  may  be  shown  by  my  papers  shall  be  treated  as  an 
advancement  and  as  reducing  by  the  amount  of  such  debt 
the  share  of  such  child  in  my  estate."  This  section  is 
limited  and  qualified  by  other  provisions  of  the  will. 

In  construing  a  will  the  intention  of  the  testator  is  the 
controlling  circumstance,  and  to  ascertain  this  intention 
the  entire  will  must  be  considered,  not  any  single  provision 
thereof.  First,  the  testator  bequeathed  and  devised  his 
entire  estate  to  his  executors,  plaintiffs  herein,  in  trust. 
After  providing  for  the  payment  of  debts  and  the  erection 
of  a  monument,  he  gave  certain  directions  which  are  in- 
structive in  arriving  at  his  intention  as  to  advancements. 
We  quote  some  of  the  provisions: 

"2.  It  is  my  desire  that  the  principal  of  my  estate  be 
kept  \inimpaired,  so  long  as  my  beloved  wife,  Margaret, 
shall  survive  me,  and  for  a  further  period  of  three  (3) 
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years  thereafter,  the  income  thereof  to  be  applied  as  here- 
inafter providedt 

"3.  During  the  lifetime  of  my  wife,  I  direct  that  the 
w}iole  income  of  my  estate,  after  the  payment  of  such  sums 
as  may  be  necessary  for  the  preservation  thereof,  be  paid 
to  her,  the  same  together  with  furniture,  household  e£Fects 
and  family  conveniences,  to  be  subject  to  her  absolute  con- 
trol and  use  so  long  as  she  may  live. 

*'4.  For  a  period  of  three  (3)  years  after  the  death  of 
mjfc  wife,  or  after  my  own  death,  if  I  should  survive  her, 
the  net  income  from  all  my  estate  shall  be  divided,  share 
and  share  alike  except  as  reduced  by  advancements  as 
hereinafter  mentioned  among  all  my  children  on  or  about 
January  and  July  first,  in  each  year.' 

It  is  apparent  that  the  testator  intended  that  his  '^es- 
tate be  kept  unimpaired"*  so  long  as  his  wife  survived  him, 
and  that  the  "whole  income"  of  the  unimpaired  principal 
of  his  estate  was  to  be  paid  to  her  during  her  lifetime.  The 
"whole  income"  included  the  interest  on  the  indebtedness 
evidenced  by  the  two  notes.  It  was  the  intention  of  de- 
ceased to  amply  provide  for  his  widow.  He  gave  her  no 
part  of  the  principal  of  the  estate,  but  did  give  her  the 
entire  income  therefrom  for  her  maintenance  and  support. 

Prom  a  liberal  interpretation  of  all  the  provisions  of  the 
will,  we  think  that  the  testator  must  have  intended  that 
the  defendant  pay  the  interest  on  the  notes  in  question 
until  the  death  of  Mrs.  Margaret  Pickens,  the  widow  of 
deceased.  At  her  death,  and  not  until  then,  is  defendant 
released  from  liability  to  pay  this  interest. 

It  also  appears  that  in  paying  this  interest  defendant 
will  be  doing  nothing  that  he  did  not  agree  in  writing  to 
do.  After  the  death  of  testator,  the  defendant  and  his 
partner  wished  to  buy  from  the  executors  the  interest  of 
the  estate  in  the  dry  goods  business.  A  dispute  arose  as 
to  the  construction  of  the  will  and  the  parties  made  cer- 
tain concessions  to  each  other  to  effect  a  settlement  of 
their  differences.  At  that  time  defendant  signed  the  fol- 
lowing agreement: 
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"Whereas,  I  am  indebted  to  the  estate  of  A.  Pickens, 
deceased,  in  the  sum  of  twelve  thousand,  five  hundred  dol- 
lars (f  12,500),  evidenced  by  one  promissory  note  dated 
October  6th,  1914,  bearing  interest  at  six  per  cent,  per 
annum,  payable  semi-annually,  and 

"Whereas,  I  am  also  indebted  to  said  estate  in  the  fur- 
ther amount  of  one  thousand  dollars  (|1,000),  evidenced 
by  a  certain  other  note  bearing  interest  at  six  per  cent,  per 
annum,  payable  semi-annually. 

"Now  therefore,  as  part  of  the  transaction  involving  the 
sale  and,  transfer  of  the  interest  of  the  A.  Pickens  estate 
in  the  Pickens  &  Bratton  dry  goods  business,  I  agree  with 
R.  A.  Pickens  and  W.  J.  Hynes,  executors,  that  I  will 
pay  such  interest  thereon  as  may  become  due  from  time  to 
time  as  the  same  matures,  and  that  at  the  time  of  final 
distribution  of  said  estate,  in  accordance  with  the  will  oif 
said  A.  Pickens,  deceased,  there  shall  be  deducted  from 
my  share  of  said  estate  whatever  balance,  if  any,  may  be 
found  due  from  me  to  said  estate  according  to  the  tenor 
and  e£Fect  of  said  notes  and  said  will. 

"Witness  my  hand  this    18th  day  of  December,  1917. 

"A.  Pickens,  Jr." 
"In  the  presence  of  0.  F.  Morey." 

Defendant  contends  there  was  no  consideration  for  the 
signing  of  this  agreement,  but  there  is  competent  evidence 
in  the  record  tending  to  show  that  this  agreement  was 
entered  into  by  the  parties  in  consideration  of  the  settle- 
ment of  their  differences,  and  also  that  the  interest  of  the 
estate  in  the  business  was  sold  for  less  than  its  actual 
value.     We  think  there  was  sufficient  consideration. 

The  defendant  in  signing  this  agreement  and  agreeing 
to  pay  the  interest  gave  his  interpretation  of  the  will.  In 
view  of  all  the  circumstances  we  are  constrained  to  adopt 
this  interpretation. 

The  findings  and  judgment  of  the  trial  court  were  sup- 
ported by  sufficient  and  competent  evidence.  Substantial 
justice  has  been  done  between  the  parties  and  the  intention 
of  the  testator  carried  out.    The  judgment  is 

Affirmed. 
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Theron  0.  Hbcht,  appellee,  V.  Albert  F.  Marsh^ 

APPELLANT. 
B'lLED  DSCEMBEB  31,   1920.     No.   21142. 

1.  SUtuto  of  Fraods:  Estoppel.  Equity  will  not  allow  the  statute 
of  frauds  to  be  used  as  an  instrument  of  fraud,  and  where  a 
party  to  a  written  contract  within  the  statute  induces  the  other 
to  waive  some  provision  thereof  upon  which  he  is  entitled  to 
Insist,  and  to  change  his  position  to  his  disadvantage  with  re- 
spect thereto,  by  himself  promising  to  modify  it  witli  respect  to 
some  provision  for  his  benefit,  he  will  be  estopped  to  claim  that 
such  subsequent  oral  modification  is  invalid  because  not  in  writ- 
ing. 

2.  EvldeBCo:  Admissibilitt.  In  defense  to  a  broker's  action  for  the 
commission  stipulated  in  his  written  authority  to  sell  land,  the 
principal  alleged,  and  offered  parol  evidence  to  prove,  that  nego- 
tiations with  the  purchaser  were  about  to  fail  because  the  latter, 
could  not  meet  the  terms  upon  which  the  broker  was  authorized 
to  sell,  when  the  broker.  In  order  to  induce  the  principal  to  sell 
on  other  terms,  orally  proposed  that,  if  he  would  conclude  the 
sale  on  those  terms,  he  would  claim  no  commissions  unless  the 
purchaser  performed  his  contract,  and  that  he  consented  to  the 
sale  upon  modified  terms  in  reliance  upon  that  condition.  The 
purchaser  refused  to  perform.  Held,  error  to  refuse  to  receive  the 
offered  evidence. 

3.  Vendor  and  Purchaser:  Ezecutobt  Contbagts:  Validitt.  An  erro- 
neous recital  in  an  executory  contract  for  the  sale  of  land  as  to 
the  valuation  fixed  upon  a  certain  tract  in  the  transaction  will 
not  invalidate  it  for  uncertainty  or  prevent  its  enforcement,  where 
the  ambiguity  is  explained  and  the  real  valuation  intended  by  the 
parties  is  disclosed  by  the  other  provisions  of  the  contract. 

4.  :  :  Estoppel.  The  vendor  in  an  executory  land  con- 
tract, who  covenants  to  accept  the  conveyance  of  a  certain  tract 
therein  described  in  part  payment  of  the  purchase  price  of  his 
land,  will  not  be  heard  to  say  that  the  contract  was  void  because 
of  an  erroneous  recital  therein  of  the  valuation  placed  upon  said 
tract,  where  it  appears  that  he  intended  to  accept  it  at  its  true 
valuation  nowithstanding  the  error,  and  was  not  misled  or  injured 
thereby. 
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Appeal  from  the  district  court  for  Arthur  county: 
Ralph  W.  Hobaet,  Judge.    Reversed. 

Beeler,  Crosby  &  Baskins,  for  appellant. 

Hastings  &  Hastings  and  Scott  &  Scott,  contra. 

Dorset,  0. 

The  plaintiff,  Theron  C.  Hecht,  recovered  judgment 
upon  a  directed  verdict  against  the  defendant,  Albert  P. 
Marsh,  upon  a  real  estate  broker^s  written  contract  for  the 
sale  of  the  defendant's  land  in  Arthur  county,  which  pro- 
vided for  the  payment  of  a  stipulated  cash  commission  **if 
a  sale  is  made,  or  a  purchaser  therefor  found,  at  the  price 
and  upon  the  terms  specified  herein,  or  at  any  other  price 
or  terms  which  I  may  hereafter  authorize  or  accept." 
The  terms  specified  were  that  the  land  might  be  sold  for 
|9,600,  of  which  |2,920  was  to  be  paid  in  cash,  |2,100  by 
the  purchaser  assuming  incumbrances  in  that  amount,  and 
the  remainder  to  be  arranged  *'to  suit  purchaser." 

The  plaiiitiff  brought  the  defendant  and  one  Jack  Baker 
together,  and  on  April  25,  1917,  a  written  sale  contract 
was  executed  whereby  Baker  agreed  to  purchase  the  land 
at  19,600,  to  be  paid  by  his  deeding  to  the  defendant  a 
quarter  section  in  Perkins  county,  assuming  existing  mort- 
gages on  defendant's  land  in  the  sum  of  |2,100,  and  giving 
a  new  mortgage  back  to  the  defendant  on  the  land  con- 
veyed to  Baker  in  the  sum  of  |3,500.  This  coiitract  called 
for  the  fui*nishing  of  good  and  sufficient  deeds  and  ab- 
stracts of  title  mutually  by  the  parties  not  later  than  May 
10,  1917.  But  about  May  1,  1917,  Baker  notified  the  de- 
fendant by  letter  that  he  would  not  fulfil  the  contract,  and 
it  was  never  carried  out,  the  defendant  taking  no  steps 
to  enforce  it. 

In  his  petition  the  plaintiff  set  out  the  broker's  contract 
and  alleged  that  the  sale  contract  above  mentioned  was 
entered  into  through  his  efforts  pursuant  thereto;  that 
he  had  fully  performed  and  was  entitled  to  the  stipulated 
commission,  for  which  he  prayed  judgment. 


.504  NEBRASKA  REPORTS.  [Vol.  106 

I 

Hecht  Y.  Marsh. 

The  answer  set  up  Baker^s  failure  to  comply  with  the 
terms  of  the  sale  (contract,  and  averred  that  at  the  time 
of  the  negotiations  with  Baker  the  defendant  insisted 
that  a  forfeit  be  deposited  and  stated  that  he  would  not 
sign  a  contract  without  such  forfeit;  and  that,  in  order 
to  secure  his  signature  to  the  contract,  the  plaintiff  orally 
agreed  with  the  defendant  to  waive  any  claim  to  commis- 
sions unless  the  sale  should  be  completed. in  accordance 
with  the  terms  of  the  contract.  These  allegations  were  put 
in  issue  by  r^ly. 

The  defendant  offered  parol  evidence  at  the  trial  to 
prove,  in  substance,  that  after  the  negotiations  between 
Baker  and  himself  were  about  to  fail  because  of  Baker's 
inability  to  post  forfeit  money,  the  plaintiff,  in  order  to 
prevent  a  failure  of  negotiations  and  to  induce  the  execu- 
tion of  a  contract  of  sale,  orally  agreed  to  make  his  claim 
for  commissions  in  the  transaction  contingent  upon  the 
purchaser's  compliance  with  the  contract.  The  offered 
evidence  was  excluded,  and  an  issue  of  law  is  thus  square- 
ly presented  as  to  whether  a  contract  between  a  landowner 
and  a  broker  required  by  the  statute  to  be  in  writing  is 
susceptible  of  subsequent  parol  modification  with  respect 
to  the  compensation  provided  for  therein. 

It  has  been  held  by  this  court  that  the  general  rule  pro^ 
hibiting  the  subsequent  oral  modification  of  contracts  re- 
quired by  the  statute^to  be  in  writing  applies  only  with 
respect  to  those  provisions  which  the  statute  expressly 
requires  to  be  contained  in  the  writing  in  order  to  make 
it  valid.  Hetzel  v.  Lyon,  87  Neb.  261;  Rank  v.  Garvey, 
66  Neb.  767.  Two  provisions  only  are  specifically  men- 
tioned in  section  2628,  Rev.  St.  1913,  as  essential  to  con- 
tracts employing  brokers  to  sell  land,  namely,  that  the 
land  be  described  and  the  compensation  set  forth.  The 
modification  which  the  defendant  set  up  in  his  answer  and 
offered  to  prove  in  the  instant  case  relates  to  the  compen- 
sation; the  plea  is  that  the  defendant's  agreement  under 
the  written  contract  to  pay  the  stipulated  commission,  in 
case  the  plaintiff  made  a  sale  on  terms  satisfactory  to  the 
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defendant,  was  changed  by  subsequent  oral  agreement  into 
a  promise  to  pay  it  only  in  the  event  that  the  purchaser 
should  perform  his  contract.  If,  therefore,  the  rule  of  the 
cases  last  cited  is  to  be  rigorously  applied,  there  was  no 
error  in  the  exclusion  of  the  offered  evidence. 

If  there  is  any  factor  in  the  instant  case  which  removes 
it  from  the  operation  of  that. rule,  it  must  be  found  in  the 
fact  that  when,  according  to  the  defendant's  offered  proof, 
the  negotiations  were  about  to-  fail  because  of  Baker's 
inability  to  meet  the  defendant's  terms,  the  plaintiff  inter- 
posed between  the  parties,  and*  offered  the  defendant  an 
inducement  to  waive  his  right  to  insist  upon  those  terms 
by  promising  not  to  claim  commissions  if  Baker  did  not 
perform.  Taking  the  defendant's  offer  of  proof  as  true, 
the  situation  was  that  Baker  was  not  ready  to  deal  upon 
the  terms  upon  which  the  defendant  had  authorized  the 
plaintiff  to  sell  his  land.  Instead  of  12,920  in  cai^h,  he  pro- 
posed to  pay  no  cash  at  all,  but  to  put  in  his  land  in  Per- 
kins county  as  the  equivalent  of  |4,000  of  the  purchase 
price.  Not  only  was  Baker's  proposition  a  material  depar- 
ture from  the  terms  upon  which  the  defendant  had  author- 
ized his  land  to  be  sold,  but  Baker  was  unwilling  or  unable 
to  comply  with  the  custom  in  such  transactions  and  to  put 
up  forfeit  money  as  an  evidence  of  good  faith.  Under 
those  conditions  it  would  not  be  unlikely  that  the  defend- 
ant was  reluctant  to  approve  the  proposition  and  to  enter 
into  a  contract  for  the  sale  of  his  land,  thus  subjecting 
himself  to  the  payment  of  commissions,  without  adequate 
assurance  that  Baker  would  perform  on  his  part. 

It  was,  moreover,  the  defendant's  absolute  right  to  stand 
upon  the  terms  embodied  in  his  authority  to  the  plaintiff 
to  sell  the  land,  and  to  refuse  to  negotiate  with  Baker  upon 
other  terms.  According  to  the  defendant's  offered  proof, 
that  was  his  attitude  until  the  plaintiff  intervened  with 
his  offer  to  claim  no  commissions  if  Baker  should  fail  to 
carry  out  his  contract. 

If  the  defendant  had  persisted  in  his  refusal  to  deal 
with  Baker  on  the  altered  terms,  it  will  not  be  contended 
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that  the  plaintiff  would  have  been  entitled  to  commissions, 
because  the  latter  would  have  failed  in  the  primary  condi- 
tion of  his  right  to  commissions,  which  was  to  produce  a 
purchaser  able,  ready  and  willing  to  buy  upon  the  terms 
of  the  contract  or  upon  any  others  thajb  the  defendant 
might  approve.  And  if  the  defendant  had  consented  to 
the  altered  terms  without  any  inducement  being  held  out 
to  him  by  the  plaintiff,  his  liability  for  commissions  would 
be  unquestionable.  But  in  the  instant  case  we  have  the 
additional  element  of  persuasion  or  inducement  utilized 
by  the  plaintiff  to  overcome  the  defendant's  objections  to 
the  altered  terms,  in  the  form  of  an  express  promise  to 
relieve  the  defendant  of  any  liability  to  him  if  Baker  did 
not  perform.  The  question  is  whether  such  a  waiver,  not 
in  writing,  under  the  accompanying  circumstances  of  in- 
fluence exerted  upon  the  defendant  to  overcome  his  resis- 
tance and /induce  him  to  execute  a  contract  that  he  would 
not  otherwise  have  entered  into,  will  operate  to  modify 
the  plaintiff's  right  to  commissions  under  the  written  brok- 
er's contracts 

Aside  from  the  special  circumstance  that  the  writing 
was  one  within  the  statute  of  frauds,  we  should  instantly 
say  that  the  situation  presented  was  such  as  general  con- 
siderations of  equity  ought  to  preclude  the  plaintiff  from 
taking  advantage  of.  Yielding  to  the  influence  of  the 
plaintiff's  offer  to  waive  commissions  if  the  purchaser 
failed  to  perform,  the  defendant  waived  the  terms  upon 
which  he  had  the  right  to  insist  and  entered  into  a  contract 
which,  within  a  week,  the  purchaser  expressly  repudiated 
and  refused  to  fulfil.  Will  the  fact  that  the  contract  was 
within  the  statute  of  frauds  prevent  its  subsequent  oral 
modification  under  circumstances  which,  iii  the  case  of 
a  contract  not  within  the  statute,  would  estop  a  parly  to  it 
from  denying  the  modification? 

In  SimontoUy  Jones  (&  Hatcher  v.  Liverpool,  London 
&  Olohe  Ins,  Co.y  51  Ga.  76,  the  following  rule  is  an- 
nounced :  *^Equity  will  not  allow  the  statute  of  frauds  to 
be  used  as  an  instrument  of  fraud,  and  will  decree  specific 
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I)erf  ormance  or  hold  the  maker  of  a  parol  contract  estopped 
from  denying  it  when  the  other  party,  by  virtue  of  it,  and 
under  and  in  pursuance  of  it,  has  so  far  acted  as  that  it 
would  be  aiding  in  a  fraud  to  permit  the  contract  to  be 
repudiated.  And  what  equity  would  do,  our  courts  of  law, 
under  proper  allegations,  will  also  do."  When  applied 
to  this  case,  the  rule  would  mean  that  if  the  plaintiff,  by 
his  conduct  in  assuring  the  defendant  that  he  would  be  out 
nothing  in  commissions  if  Baker  failed  to  perform,  lulled 
the  defendant  into  a  sense  of  security,  induced  him  to 
abandon  objections  upon  which  he  had  the  right  to  insist, 
and  persuaded  him  to  make  a  contract  that  he  would  not 
otherwise  have  entered  into,  equity  would  not  permit  the 
plaintiff  to  repudiate  his  oral  agreement  on  the  ground  of 
the  statute  of  frauds. 

Gerard-Fillio  Co,  t?.  McNair,  68  Wash.  321,  is  a  case  in 
which  the  facts  bear  considerable  similarity  to  those  in  the 
instant  case.  There  the  broker,  in  order  to  overcome  the 
objections  of  his  principal  to  a  certain  proposed  exchange 
which  was  not  according  to  the  terms  prescribed  in  his 
written  authority,  consented,  in  lieu  of  the  agreed  com- 
mission, to  accept  a  sum  of  money  and  the  conveyance  of 
certain  lots.  The  principal  thereupon  entered  into  the  ex- 
change, the  properties  changed  hands,  and  the  principal 
paid  the  sum  of  money  and  tendered  conveyance  of  the  lots 
to  the  broker.  The  latter  accepted  the  money  but  refused 
the  lots,  and  sued  for  the  remainder  of  his  commissions 
under  the  original  contract,  claiming,  as  does  the  plaintiff 
in  the  instant  case,  that  the  oral  modification  as  to  his 
commissions  was  invalid  with  respect  to  a  contract  within 
the  statute  of  frauds.  The  court  held  the  oral  modifica- 
tion binding  because  the  broker  "not  only  induced  the  ap- 
pellants to  pay  it  the  sum  of  1200,  but  it  induced  the  ap- 
pellants to  enter  into  an  exchange  of  properties  which  it 
would  not  have  entered  into  had  the  modified  agreement 
not  been  made."  In  that  case  the  decision  was  based  part- 
ly upon  the  fact  that  the  exchange  of  properties  had  been 
effected  and  part  of  the  commission  paid  and  accepted  and 
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the  remainder  tendei'ed  under  the  contract  as  modified,  and 
partly  upon  the  rule  that  the  broker  waa  estopped  by  his 
conduct;  but  the  existence  of  the  latter  rule  was  recog- 
nized. 

It  has  been  held  in  some  cases  that  the  subsequent  oral 
modification  of  a  contract  required  by  the  statute  to  be 
in  writing  is  invalid  unless  it  appears  that  the  parties 
afterwards  executed  and  performed  the  contract  as  modi- 
fied. In  such  cases  they  would  have  estopped  themselves 
from  questioning  the  modifiijation  by  their  subsequent  con- 
duct in  acquiescing  in  and  accepting  the  contract  as  modi- 
fied, evidenced  by  their  performance  of  it.  Such  was  the 
holding  of  this  court  with  reference  to  the  oral  modification 
of  the  rental  stipulated  in  a  written  lease,  whereby  a  de- 
creased rental  was  paid  and  accepted.  Bowman  v.  Wright, 
65  Neb.  661. 

In  the  instant  case,  however,  the  contract  as  orally  modi- 
fied does  not,  under  the  defendant's  pleading  and  offered 
proof,  rest  upon  estoppel  arising  from  the  subsequent  ac- 
quiescence of  the  parties  in  it,  but  upon  estopi)el  arising 
from  the  precedent  conduct  of  one  of  the  parties  in  in- 
ducing the  other  to  change  his  position  in  reliance  upon 
it.  According  to  his  theory,  the  defendant  was  acting 
upon  the  commission  contract  as  orally  modified,  when  he 
signed  the  contract  with  Baker;  under  the  plaintiff's 
theory,  on  the  contrary,  in  signing  that  contract,  the  de- 
fendant was  acting  upon  the  original  unmodified  commis- 
sion contract.  The  making  of  the  contract  Tvith  Baker  was 
not,  therefore,  an  act  so  distinctly  referable  to  the  modi- 
fied commission  contract  as  clearly  to  mark  it  as  an  act 
of  performance  of  that  contract,  as  distinguished  from  an 
act  in  performance  of  the  original  contract.  Thus,  the 
alleged  oral  modification  cannot  be  held  valid  on  the  theory 
of  subsequent  performance,  unequivocally  recognizing  and 
executing  the  contract  as  modified,  but  only,  if  at  all,  upon 
the  theory  of  estoppel  arising  from  the  precedent  conduct 
of  the  plaintiff. 
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There  is  no  reason,  in  our  opinion,  why  a  party  to  a 
contract  within  the  statute  of  frauds  may  not  be  estopped 
by  his  conduct  from  disputing  a  subsequent  oral  modiflLca- 
tion  of  it  to  the  same  extent  as  a  party  to  any  other  con- 
tract. It  is  a  principle  of  equity,  superior  to  any  technical 
or  artificial  legal  rules,  which  takes  effect  whenever  the 
assertion  of  such  a  rule  would  result  in  perpetrating  or 
ratifying  a  fraud.  We  therefore  conclude  that  the  defend- 
ant was  entitled  to  introduce  evidence  in  support  of  the 
averments  of  his  answer,  and  that  there  was,  in  his  plead- 
ing as  well  as  in  the  preliminary  questions  propounded  to 
his  witnesses,  a  sufficient  foundation  for  his  offered  proof. 

Another  contention  of  the  defendant  is  that  the  contract 
with  Baker  was  so  ambiguous  with  regard  to  the  value  at 
which  the  land  in  Perkins  county  was  to  be  taken  in  the 
transaction  as  to  indicate  a  mutual  mistake  which  would 
render  that  contract  unenforceable.  The  defendant  cove- 
nanted  to  take  this  land  at  f3,3&0  and  to  assume  a  mort- 
gage on  it  for  f 650.  He  contends  that  the  figures  should 
have  been  14,000,  as  the  amount  at  which  the  land  was  to 
be  valued.  We  are  convinced  by  our  examination  of  the  con- 
tract, however,  that  the  value  intended  was  f4,000,  and 
this  is  disclosed  by  reading  all  the  provisions  of  the  con- 
tract together. 

The  defendant,  moreover,  cannot  be  heard  to  say  that 
the  contract  was  void  because  of  an  erroneous  recital  there- 
in, .  since  it  appears  from  the  record,  independently  of  the 
contract,  that  he  intended  to  take  the  land  at  |4,000,  and 
that  the  alleged  error  in  the  contract  did  not  mislead  or 
injure  him. 

Because  of  error  in  the  rejection  of  offered  evidence,  as 
aforesaid,  we  recommend  that  the  judgment  of  the  court 
below  be  reversed  and  the  cause  remanded. 

Per  Cueiam.  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed  and 
the  cause  remanded,  and  this  opinion  is  adopted  by  and 
made  the  opinion  of  the  court. 

BfiVBBSBD. 
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Harry  W.  Ekberg^  Administrator^  appbllbb^  v.  Fred  C. 

Lancaster,  appellant. 

Filed  Dbcembes  31,  1920.     No.  21223. 

1.  Partnenliip:  Death  of  Pabtniz:  Right  of  Subyiyob  to  Assets.  On 
the  death  of  a  partner,  the  partnership  assets,  both  real  and  per- 
sonal, pass  to  the  surviving  partner,  and  he  is  entitled  to  the  pos- 
session thereof,  and  to  hold  the  same  for  the  purpose  of  paying  the 
firm  debts  and  the  residue  for  the  benefit  of  himself  and  the  estate 
of  the  deceased  partner. 

2.  : -^r  CoNYEBsioN  of  Assets  by  Subyiyob;  Remedies:    If, 

however,  instead  of  gathering  the  assets,  paying  the  debts,  wind- 
ing up  the  business  and  distributing  the  surplus,  he  converts  the 
assets  to  his  own  use  and  mingles  the  proceeds  with  his  own 
funds  or  commits  such  acts  in  relation  to  the  same  that  they  are 
wasted  or  dissipated,  a  court  of  equity  may  give  appropriate  relief. 
The  partnership  creditors  or  the  administrator  of  the  deceased 
partner  may,  in  such  case,  obtain  the  appointment  of  a  receiver  and 
an  accounting  of  the  partnership  affairs. 

Appeal  from  the  district  court  for  Adams  county: 
William  C.  Dorset,  Judge.    AUirmed. 

J.  E.  WillitSy  for  appellant. 

Stiner  &  Boslaugh,  S.  A.  Dravo  and  W.  M.  Whelan, 
contra. 

TlBBETS^  C. 

Action  by  plaintiff  as  administrator  of  the  estate  of  a 
deceased  partner  against  the  defendant,  the  surviving 
partner,  for  an  accounting  and  for  the  appoin,tment  of  a 
receiver  of  the  partnership  assets.  Decree  and  judgment 
for  plaintiff.    Defendant  appeals. 

The  plaintiff  is  the  administrator  of  the  estate  of  Nels 
H.  Kronquest  who,  prior  to  his  death  on  the  31st  day  of 
October,  1918,  was  a  resident  of  Phelps  county,  Nebraska, 
and  who  at  the  time  of  his  death  was  the  senior  member  of 
the  copartnership  doing  business  under  the  firm  name  and 
style  of  Kronquest  &  Lancaster  Auto  Company,  the  junior 
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member  of  said  copartnership  being  the  defendant  herein. 
The  partnership  was  formed  for  the  puri)ose  of  dealinjg  in 
automobiles  and  automobile  accessories,  and  their  plieices 
of  business  were  located  in  the  city  of  Hastings,  Nebraska, 
and  the  city  of  Holdrege,  Nebraska.  The  petition  in  this 
action  was  filed  on  the  8th  day  of  March,  1919. 

The  grounds  on  which  the  plaintiff  seeks  relief  are: 
That  at  the  time  of  the  death  of  Kronquest  the  assets  of 
the  firm  amounted  to  about  |40,000  and  the  liabilities  about 
150,000;  that  defendant  refused  the  plaintiff  access  to  and 
examination  of  the  books  of  the 'firm  kept  at  Hastings,  or 
any  statement  of  the  transactions  of  the  firm  at  Hastings, 
which  was  under  the  special  care  and  management  of  de- 
fendant; that  the  total  assets  of  the  firm  were  less  than 
its  liabilities;  that  the  estate  of  the  deceased  partner  is 
liable  for  the  debts  of  the  firm  and  that  claims  of  the 
creditors  of  the  copartnership  have  been  filed  against  the 
estate;  that  the  said  defendant  is  insolvent;  that  defend- 
ant has  neglected  and  refuse^d  to  make  an  accounting  to 
the  plaintiff  as  administrator,  though  requested  so  to  do ; 
that  defendant  has  converted  the  good  will  and  the  assets 
of  the  firm  at  Hastings  to  his  own  use,  and  is  conducting 
the  business  at  Hastings  in  his  own  name  and  for  his  own 
benefit,  and  has  commingled  and  intermingled  his  own 
property  and  business  with  that  of  the  copartnership ;  that 
he  has  not  paid  nor  made  any  provision  for  paying  the 
debts  of  the  firm ;  that  defendant  is  charging  the  said  firm 
tl50  a  month  for  his  services ;  that  an  advantageous  offer 
has  been  made  to  the  defendant  for  the  assets  of  said  firm, 
which  he  refuses ;  that  defendant  has  sold  and  disposed  of 
/some  of  the  assets  of  said  firm  and  converted  the  proceeds 
to  his  own  use ;  that  defendant  devotes  his  entire  time  and 
efforts  to  his  individual  business,  and  disregards  and  neg- 
lects to  settle  up  the  partnership  business.  Plaintiff  prays 
for  an  accounting  and  the  appointment  of  a  receiver. 

To  this  petition  the  defendant  makes  a  special  appear- 
ance, and  therein  insists  that  the  plaintiff  does  not  come  in 
with  clean  hands,  in  that  the  plaintiff  has  taken  and  keeps 
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the  defendant  out  of  the  possession  of  the  assets  of  the 
copartnership,  thereby  preventing  defendant  from  closing 
up  said  copartnership.  This  special  appearance  was  over- 
ruled, and  upon  hearing  a  receiver  was  appointed.  De- 
fendant then  filed  objections  to  the  bond  of  the  receiver 
and  motion  to  vacate  the  order  appointing  a  receiver,  both 
of   which  were  overruled  by  the  court. 

The  first  question  that  presents  itself  to  us  is :  Did  the 
court  have  the  power  under  the  statutes  of  this  state  to 
appoint  the  receiver  for  the  assets  of  the  copartnership 
upon  the  death  of  one  of  the  partners?  Upon  the  solution 
of  this  question  will  determine  the  controversy  whether  or 
not  the  petition. stated  facts  sufficient  to  warrant  the  court 
in  overruling  the  defendant's  appearance. 

The  following  propositions  are  supported  by  ample  and 
well-considered  authorities:  First,  a  partnership  is  dis- 
solved by  the  deiath  of  one  of  the  partners,  under  ordinary 
circumstances;  second,  the  administrator  of  the  estate  of 
a  deceased  partner  has  no  immediate  right  of  possession  in 
the  assets  of  the  firm ;  third,  it  is  the  duty  of  the  surviving 
partner  to  wind  up  the  business  of  the  firm  as  soon  as  the 
circumstances  will  permit,  and  in  so  doing  has  the  power 
to  sell  and  transfer  the  assets  of  the  partnership,  includ- 
ing choses  in  action.  In  fact,  the  surviving  partner, 
for  the  protection  of  such  interest  as  he  may  have  in 
the  partnership  and  to  secure  himself  from  future  liabil- 
ity for  the  payment  of  the  partnership  indebtedness,  acts 
as  a  trustee  for  the  interest  of  the  estate  of  the  deceased 
partner  himself,  and  the  creditors  of  the  copartnership, 
and  will  be  held  to  an  accounting  to  the  executor  or  ad- 
ministrator of  the  estate  of  the  deceased  partner,  and  as 
such  trustee  will,  by  the  trust  imposed,  be  held  to  a  strict 
accountability.  In  view  of  the  foregoing,  can  the  surviv- 
ing partner  be  deprived  of  this  trust  and  the  right  of  pos- 
session over  the  assets  of  the  copartnership,  and  their  dis- 
position, for  the  purpose  of  closing  up  the  partnership  busi- 
ness? The  possession  and  control  of  the  partnership  as- 
sets and  business  has  been  universally  recognized  to  be 
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vested  in  the  surviving  partner.  Clark  v.  Fleischmann^  81 
Neb.  445.*  And  the  rule  is  based  upon  sound  reason  and  a 
desire  to  maintain  the  rights  of  all  interested  parties,  in- 
eluding  creditors,  and  unless  there  has  been .  committed 
some  flagrant  act  on  the  part  of  the  surviving  partner  in 
violation  of  his  trust,  the  extraordinary  remedy  of  the  ap- 
pointment of  a  receiver  should  not  be  resorted  to.  We 
are  of  the  opinion  that  where  the  surviving  partner,  within 
a  reasonable  time,  fails  to  settle  the  copartnership  affairs, 
misappropriates  partnership  assets  and  converts  them  to 
his  own  use,  a  court  of  equity  may  interpose  and  give  such 
relief  as  may  seem  necessary  in  the  premises. 

In  the  case  of  Russell  v.  McCall,  141  N.  Y.  437,  the 
court  of  appeals  of  that  state  held:  "While,  upon  the 
death  of  one  of  two  copartners,  the  successor  has  the  legal 
title  to  the  firm  assets,  he  does  not  become  the  full  and 
absolute  owner  thereof,  but  holds  them  charged  with  a 
duty  to  pay  the  firm  debts  and  to  dispose  of  the  residue 
for  the  benefit  of  himself  and  the  estate  of  the  deceased 
partner,  and  when,  instead  of  gathering  the  assets,  paying 
the  debts,  winding  up  the  business  and  distributing  the 
surplus,  he  misappropriates  them  and  converts  them  to 
the  use  of  himself  and  others,  he  is  so  far  guilty  of  a  breach 
of  trust  that  a  court  of  equity  may  give  appropriate  re- 
lief." This  rule  is  supported  by  a  long  line  of  decisions. 
30  Cyc.  623 ;  Emerson  v,  Senter,  118  U.  S.  3 ;  4  Pomeroy, 
Equity  Jurisprudence  (4th  ed.)  sec.  1503;  Miller  v.  Jones, 
39  111.  54.  It  is  not  necessary  to  multiply  authorifies  on 
this  branch  of  the  case  to  the  effect  that  equity  may  in- 
terpose in  cases  of  this  character,  and  defendant  has  not 
cited  us  to  any  authorities  holding  the  contrary.  The  fact 
that  the  surviving  partner  is  entitled  to  •the  possession 
of  the  assets  and  to  settle  up  the  partnership  business  sure- 
ly does  not  give  him  authority  to  convert  the  assets  to  his 
own  use  and  benefit,  or  to  squander  the  same.  The  credi- 
tors and  parties  interested  in  the  deceased's  estate  have 
some  rights;  if  their  legal  rights  are  inade(]uate,  a  court 
of  equity  can  alone  afford  them  relief.    The  challenge  of 

106  Neb.— 33 
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the  defendant  to  the  jurisdiction  of  the  court  as  to  the 
sufficiency  of  the  petition  was,  in  our  opinion,  without 
merit. 

We  now  come  to  the  question  of  the  facts  in  the  case. 
Plaintiff  had,  as  we  have  indicated,  filed  a  petition  alleg- 
ing facts  which,  being  duly  confirmed  by  proof,  would  en- 
title him  to  the  relief  prayed  for.  The  principal  grounds 
on  which  plaintiff  relies  to  sustain  his  contention  are: 
First,  the  defendant  is  insolvent;  second,  that  he  is  en- 
gaged in  conducting  his  own  business  and  negle'cts  that  of 
the  partnership ;  third,  that  the  defendant  made  no  ctTort 
for  five  months  after  the  death  of  Kronquest  to  close  up 
the  business  although  he  was  offered  the  full  purchase 
price  for  the  goods;  fourth,  defendant  converted  funds  of 
the  partnership  to  his  own  use  and  benefit;  fifth,  for  the 
refusal  to  allow  the  plaintiff,  as  administrator,  acc^ess  to 
and  examination  of  the  books  of  the  firm.  There  were 
other  allegations  of  the  same  nature,  but  they  were  inci- 
dental and  embraced  in  the  above.  Evidence  was  i)resent- 
ed  to  support  plaintiff's  allegations.  We  have  examined 
the  record  and  in  the  main  we  find  that  the  contentions 
were  substantiated  by  the  testimony.  The  defendant  of- 
fered no  evidence  in  denial,  but  apparently  relied  on  his 
objections  to  the  petition.  Defendant  has  raised  the  ques- 
tion that  the  position  taken  by  the  plaintiff  does  not  put 
him  in  the  category  of  those  "who  seek  equity  must  do 
equity,  and  come  into  court  with  clean  hands."  This,  no 
doubt,  refers  to  the  action  of  the  plaintiff  in  refusing  pos- 
session of  the  cars  at  Holdrege.  We  find  no  such  violation 
of  the  maxim  that  the  application  of  it  would  deprive  plain- 
tiff of  his  remedy  herein.  At  the  time  the  demand  was 
made  the  Holdrege  place  of  business  was  the  principal 
place  of  business  of  the  company ;  at  their  Hastings  house 
they  had  no  storage  facilities.  Further,  it  was  manifest 
at  that  time  that  defendant  was  not  trying  to  do  what  the 
law  contemplates  he  should  have  done — closed  up  the  busi- 
ness as  soon  as  consistent.  And  it  became  the  duty  of 
plaintiff  as  trustee  of  the  estate  to  prevent  the  copartner- 
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ship  assets  from  being  wasted.  Finally,  the  placing  of  the 
assets  in  the  hands  of  a  receiver  is,  in  effect,  placing  them 
in  the  hands  of  the  court,  and  the  plaintiff  receives  no 
personal  benefit  therefrom,  but  simply  acts  to  preserve 
the  property. 

We  find  that  the  court  did  not  abuse  his  discretion  in 
his  order  appointing  the  receiver,  and  that  the  record 
shows  no  reversible  error,  and  therefore  recommend  that 
the  judgment  of  the  district  court  be  affirmed. 

Pee  Cubiam.  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  affirmed,  and 
this  opinion  is  adopted  by  and  made  the  opinion  of  the 
court. 

Affirmed. 

Dorset,  0.,  not  participating. 


Fuim)N  Motor  Truck  Company^  appellant^  v.  Gordon 
Fire-Proop  Warehouse  and  Van  Company,  defend- 
ant :  Walsh  Brothers  bt  al.,  Inteveners,  appellees. 

Piled  December  31,  1920.     No.  21159. 

Sales.  "When  goods  are  transferred  by  one  person  to  another  for 
sale  and  disposition  by  the  latter,  the  question  whether  the  rela- 
tion of  the  parties  is  that  of  principal  and  agent,  or  of  vendor 
and  vendee,  is  determined  by  the  nature  of  the  transaction,  and  not 
by  the  name  which  they  give  to  it.  If  in  such  case  the  transferee 
upon  delivery  to  him  acquires  absolute  dominion  over  the  goods, 
with  the  right  to  sell  and  dispose  of  them  at  such  prices  and  upon 
such  terms  as  he  shall  see  fit,  and  becomes  bound  to  pay  a  stip- 
ulated sum  for  them,  either  at  a  specified  time  or  upon  the  hap- 
pening of  any  future  event,  as,  for  instance,  when  he  shall  have 
sold  them,  he  becomes  the  purchaser  of  the  same  and  the  title 
thereto  at  once  passes  to  him."  Buffum  v.  Descher,  1  Neb.  (Unof.) 
736,  followed. 

Appeal  from  the  district    court  for  Douglas  county: 
Willis  G.  Sears,  Judge.    Affirmed. 
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Stout,  Rose,  M-ells  d  Martin,  for  appellant. 

J.  0.  Dettceiler,  Sutton,  McKenzie,  Cox  d  Harris  and 
Oaines  &  Van  Orsdel,  contra. 

Cain,  C. 

This  was  a  replevin  action  to  recover  two  motor  trucks 
of  which  plaintiff  claimed  to  be  the  absolute  owner.  At 
the  time  the  suit  was  begun  the  trucks  were  in  storage  in 
the  warehouse  of  the  Gordon  Fire-Proof  Warehouse  and 
Van  Company,  which  is  the  nominal  defendant,  but  claims 
no  interest  in  the  trucks.  The  real  defendants  are  the  in- 
terveners, Walsh  Brothers,  who  claim  one  truck,  and  Ethel 
J.  Cannon,  as  administratrix  of  the  estate  of  Harrv  H. 
Cannon,  deceased,  who  claims  the  other  truck.  The  Gordon 
Fire-Proof  Warehouse  and  Van  Company  is  therefore 
eliminated  from  the  case.  Verdict  and  judgment  for  in- 
terveners, and  plaintiff  appeals. 

The  plaintiff,  Fulton  Motor  Truck  Company,  was  a 
manufacturer  of  motor  trucks  at  Farmingdale,  Long  Is- 
land, New  York,  and  Harry  H.  Cannon  was  the  "distribu- 
tor" of  its  trucks  at  Omaha.  On  February  28, 1918,  Daniel 
P.  Walsh,  a  member  of  the  copartnership  of  Walsh  Bro- 
thers, came  to  Omaha  and  paid  Cannon  |500  in  cash  and 
f3,421.99  by  check  to  cover  the  cost  of  two  cars  and  three 
trucks.  The  trucks  which  Walsh  Brothers  then  expected 
to  get  from  Cannon  were  three  1918  model  Fulton  trucks, 
but  they  never  got  any  of  that  model.  On  August  23, 1918, 
however,  Cannon  gave  Walsh  a  warehouse  receipt  for  a 
1917  model  of  this  truck,  which  is  the  one  in  controversy 
between  this  intervener  and  the  plaintiff.  Previous  to  that 
Cannon  had  repaid  Walsh  part  of  the  money.  This  1917 
model  truck  which  Walsh  received  was  one  described  in 
the  following  instrument:  "May  27,  1918.  It  is  under- 
stood and  agreed  that  the  four  Fulton  chassis  which  I  now 
have  in  my  possession,  Nos.  815,  822,  776,  910,  and  911, 
are  the  exclusive  property  of  the  Fulton  Motor  Truck 
Company,  and  are  held  by  me  on  consignment.  I  agree  to 
remit  to  said  Fulton  Motor  Truck  Company  f3,914  on  the 
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sale  of  said  trucks.  (Signed)  H.  H.  Cannon."  When 
Cannon  signed  the  foregoing  instrument,  the  truck  in  con- 
troversy, together  with  the  others,  was  delivered  to  him  at 
Omaha. 

The  only  assignments  of  error  relate  to  the  giving  and 
refusing  of  instructions  to  the  jury.  The  complaint  is 
that  the  court  should  have  submitted  to  the  jury  the  ques- 
tion of  whether  Walsh  Brothers  had  actual  notice  of  the 
instrument  above  set  out.  It  is  conceded  that  they  had  no 
constructive  notice  thereof.  Appellant's  position  is  that 
by  this  instrument  it  retained  title  to  the  truck,  but  the 
trial  court  refused  to  adopt  that  theory.  The  construction 
of  the  contract  was,  of  course,  for  the  court,  and  if  the 
trial  court's  construction  of  this  instrument  was  correct, 
it  disposes  of  appellant's  assignments  of  error  on  this 
branch  of  the  case. 

The  contract  should  be  construed  as  a  whole,  of  course, 
giving  meaning  to  its  several  parts  in  an  effort  to  arrive 
at  the  intention  of  the  parties.  In  this  connection  it  is 
to  be  observed  that  the  contract  under  consideration  con- 
templates a  sale  by  Cannon  of  the  trucks  therein  described. 
The  idea  is  not  to  be  entertained  that  the  sale  contemplated 
was  to  be  other  than  a  valid  sale  conveying  good  title  to 
the  vendee.  Possession  of  the  trucks  went  to  Cannon, 
then,  with  full  power  to  sell  the  same.  The  sale  of  the 
trucks  was  the  very  purpose  to  be  accomplished,  and  if 
Cannon  did  not  have  power  to  sell  them,  then  this  purpose 
would  be  defeated  and  the  whole  transaction  an  empty 
thing.  Possession  and  power  to  sell  the  trucks  having  gone 
to  Cannon  under  the  instrument  above  quoted,  it  cannot 
be  thought  that  the  parties  intended  that  the  title  should 
remain  in  the  plaintiff.  Our  conclusion  is  supported  by 
the  following  decisions  of  this  court :  Yoder  v.  Hatoorthy 
57  Neb.  150;  Buffuyn  v.  Descher,  1  Neb.  (Unof.)  736;  and 
by  the  recent  case  of  Maurer  v.  Fcatherstone^  ante,  p.  72. 
In  the  case  of  Biiffum  v.  Descher^  supra,  this  court  made 
use  of  language  which  we  think  peculiarly  applicable  to 
the  case  at  bar.    It  is  as  follows:    ^^If  the  goods  are  de- 
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livered  to  the  ^consignee'  under  such  circumstances  as  to 
confer  upon  him  absolute  dominion  over  them  and  he  be- 
comes bound  to  pay  a  stipulated  price  for  them  at  a  cer- 
tain time  or  upon  the  happening  of  any  future  event,  the 
transaction  amounts  to  a  sale  and  delivery,  and  the  title 
passes  to  him."  We  hold  that,  under  the  contract  quoted 
herein  and  the  delivery  to  Cannon  of  the  trucks  therein 
described,  he  became  the  absolute  owner  thereof.  It  fol- 
lows that  he  had  full  power  to  sell  the  same  to  Walsh 
Brothers.  We  think  the  conclusion  to  which  we  have  ar- 
rived disposes  of  all  of  the  appellant's  contentions  on  this 
branch  of  the  case.  Appellant  suggests  that  Cannon  trans- 
ferred the  trucks  to  Walsh  for  an  antecedent  debt  and 
therefore  there  was  no  valid  consideration.  As  we  have 
held  that  Cannon  had  power  to  transfer  title  to  the  trucks 
to  Walsh,  the  consideration  becomes  immaterial. 

As  to  the  controversy  between  plaintiff  and  the  inter- 
vening administratrix  of  the  Cannon  estate  there  is  no 
question  of  the  identity  of  the  truck  replevied  being  one 
of  these  covered  either  by  the  instrument  first '  herein 
quoted  or  by  one  identical  thereto.  It  seems  that  Walsh 
died  in  October,  1918;  that  before  his  death  he  had  ar- 
ranged with  a  firm  in  Sundance,  Wyoming,  to  sell  it  to 
them  for  f  1,830.25  by  putting  a  body  and  cab  upon  it. 
This  he  did  at  an  expense  of  |141.92,  and  as  it  was  still  in 
Cannon's  possession  at  the  time  of  the  beginning  of  this 
action,  he  or  his  estate  had  a  lien  upon  it  under  section 
3841,  Rev.  St.  1913.  Plaintiflf  made  no  tender  of  any 
amount  to  satisfy  this  lien,  and  so  the  intervening  adminis- 
tratrix had  a  special  interest  in  the  truck  at  the  time  the 
action  was  commenced.  We  do  not  think,  however,  that 
the  question  of  the  lien  is  material,  for  the  reason  that  we 
think  title  to  the  truck  passed  to  Cannon,  and  thereafter 
the  relation  between  him  and  the  plaintiflf  was  that  of 
debtor  and  creditor. 

We  find  no  error  in  the  record,  and  we  recommend  that 
the  judgment  of  the  district  court  be  affirmed. 
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Per  Cubiam.  For  the  reasons  stated  in  the  foregoiAg 
opinion,  the  judgment  of  the  district  court  is  affirmed,  and 
this  opinion  is  adopted  by  and  made  the  opinion  of  the 
court. 

Affirmed. 


OASES  DETERM1NE1> 


IN  THB 


SUPREME    COURT    OF    NEBRASKA 

JANUARY  TERM,  1921. 


Maudb  M.  Smoke,  Special  Administratrix,  appellee,  v. 

Lafe  H.  Carter,  appellant. 

Filed  Januaby  19,  1921.     No.   21125. 

1.  ETldence:  Admissibiuty  :  Evidence  on  Coboneb*8  Inquest.  On  the 
trial  of  a  suit  based  on.  section  1428,  Rev.  St.  1913,  for  the  wrong- 
ful killing  of  plaintiff's  husband,  it  is  not  error  to  permit  plain- 
tiff to  read  In  evidence  part  of  the  testimony  given  by  defendant 
at  the  coroner's  inquest  iield  upon  the  body  of  deceased,  where 
defendant  is  permitted  to  read  in  evidence  so  much  of  the  re- 
mainder of  such  testimony  as  relates  to  the  subject  covered  by 
the  testimony  read  in  evidence  by  plaintiff. 

2.  Trial:  Instbuctions.  The  rulings  of  the  trial  court  on  the  in- 
structions outlined  in  the  opinion  held  free  from  error. 

Appeal  from  the  district  court  for  Lancaster  county: 
Leonard  A.  Flansburg,  Judge.    Afjfirmed. 

Holmes^  Chambers  &  Mann^  for  appellant. 

Wilmer  B,  Comstock,  contra, 

MORRISSBY,  C.  J. 

Plaintiff ,  as  administratrix,  in  behalf  of  herself  and  her 
two  minor  children,  recovered  a  judgment  for  |5,000 
against  defendant  for  the  negligent  and  wrongful  act  of 
defendant  in  causing  the  death  of  her  husband,  Walter  D. 
Smoke.  The  action  was  based  on  section  1428,  Rev.  St. 
1913,  which  reads: 

"Whenever  the  death  of  a  person  shall  be  caused  by  the 
wrongful  act,  neglect,  or  default,  of  any  person,  company 
or  corporation,  and  the  act,  neglect,  or  default  is  such  as 
would,  if  death  had  not  ensued,  have  entitled  the  party 
injured  to  maintain  an   action  and  recover  damages^  in 

(520) 
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respect  thereof,  then,  and  in  every  such  case,  the  person 
who,  or  company  or  corporation  which  would  have  been 
liable  if  death  had  not  ensued,  shall  be  liable  to  an  action 
for  damages,  notwithstanding  the  death  of  the  person  in- 
jured, and  although  the  death  shall  have  been  caused  un- 
der such  circumstances  as  amount  in  law  to  felony." 

Plaintiff  alleged  that  defendant  unlawfully  and  wrong- 
fully shot  and  killed  the  deceased.  Defendant  by  his 
answer  alleged  that,  after  he  had  retired,  on  the  evening 
of  the  shooting,  his  wife  heard  a  noise  outside  their  house, 
and  in  looking  out  of  the  window  she  discovered  a  man; 
that  she  became  frightened  and  screamed ;  that  in  response 
to  her  cry  of  alarm  defendant  arose  from  his  bed,  pro- 
cured an  automatic  revolver,  and  going  to  an  open  window 
observed  a  man  close  to  the  side  of  the  house  and  approach- 
ing the  window;  that  defendant  fired  at  the  man  for 
the  purpose  of  driving  him  away;  that  defendant  did  not 
know  the  purpose  of  the. man  in  being  upon  defendant's 
premises ;  and  denied  that  he  used  more  force  than  neces- 
sary to  expel  him  therefrom,  and  to  prevent  him  from 
entering  the  home ;  that  deceased  in  entering  upon  defend- 
ant's premises  was  a  trespasser,  and  "acted  in  a  manner 
unlawful,  wilful,  and  malicious,  and  by  so  doing  caused 
defendant  and  his  wife  great  fear  and  greatly  excited 
and  terrorized  them;  and  that  defendant  in  his  excite- 
ment and  through  fear,  caused  by  deceased's  presence, 
believed  that  deceased  had  evil  designs  upon  some  one  of 
his  family,  or  wilful,  malicious,  and  felonious  designs." 
Defendant  denied  that  he  entertained  malice  toward  de- 
ceased, and  alleged  that  he  was  fully  warranted  and  justi- 
fied in  what  he  did. 

The  evidence  shows  that  deceased  was  a  man  of  good 
reputation,  39  years  of  age,  engaged  in  the  United  States 
railway  mail  service,  residing  with  his  wife  and  two 
children  in  the  same  general  neighborhood  where  defend- 
ant resided.  No  trouble  between  the  families  is  shown  to 
have  existed,  if,  in  fact,  it  appears  they  were  even  ac- 
quainted.   On  May  15,  1918,  after  defendant  had  retired, 
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he  was  aroused  by  his  wife's  screams,  she  stating  that 
there  was  a  man  outside  the  bedroom  window,  which  w^as 
open.  Defendant  arose  from  his  bed,  procured  his  re- 
volver, went  to  the  window^  and  seeing  deceased  outside 
of  the  house  fired  at  him  through  the  window.  Deceased 
at  once  turned  and  ran  toward  the  alley.  Defendant 
jumped  through  the  open  window  and  pursued  deceased 
toward  the  alley,  shooting  at  deceased  as  he  fled.  De- 
ceased ran  up  the  alley  for  some  distance,  followed  by 
defendant.  Defendant  says :  "He  turned  out  of  the  alley 
and  then  went  north  and  stumbled  over  a  fence  there. 
*  *  *  I  stumbled  over  the  fence,  too.  ♦  ♦  ♦  i  ghot 
twice  after  I  got  out  of  the  window,  and  I  hollered  'stop' 
just  the  minute  I  hit  the  ground.  *  ♦  *  He  kept  on 
running,  and  I  fired  tw^o  more  shots,  and  then  I  chased  him 
up  the  alley  as  fast  as  I  could  go.  *  *  *  I  hollered  again 
after  him  to  stop,  going  up  the  alley,  but  he  never  stopped, 
and  we  possibly  ran  50  yards  up  the  alley,  and  he  turned 
to  his  left,  and  just  after  he  turned  to  hi»  left  he  fell. 
*  I  thought  possibly  he  just  stumbled,  but  he  got  up  and  ran 
again;  but  I  followed  and  fell  over  the  chicken  fence. 
*  *  *  But  I  gained  my  feet  again  and  started  after 
him  again.  He  possil?ly  ran,  I  should  judge,  12  or  15 
yards,  and  he  fell  again,  and  there  was  another  fence 
there,  and  I  shot  twice  as  he  hit  the  fence,  and  when  he 
fell  over  the  fence  he  said,  'Don't  shoot  any  more,'  he  said, 
'You've  got  me,'  he  said,  'I  am  dying;  call  a  doctor.'  And 
I  said,  'Don't  you  move;  if  you  move  I  will  shoot  again; 
I  am  holding  the  gun  right  on  you,'  and  he  said,  'I  will  not 
move;   you  have  got  me.'" 

Defendant  was  armed  with  a  five-chamber  automatic 
revolver.  Every  chamber  was  discharged;  four  bullets 
took  effect  in  deceased's  body,  and  from  these  wounds  he 
died.  Aside  from  the  amount  of  the  verdict,  in  case  of 
recovery,  the  only  question  for  the  jury  to  determine  was: 
Did  the  death  of  deceased  result  from  the  wrongful  act, 
neglect  or  default  of  defendant? 
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Appellant  first  complains  of  the  ruling  of  the  trial  court 
in  permitting  counsel  for  plaintiff  to  read  in  evidence 
part  of  the  testimony  given  by  defendant  at  the  coroner's 
inquest  held  over  the  body  of  the  deceased,  and  in  this 
connection  contends  that  defendant  was  denied  the  privi- 
lege of  reading  the  remainder  of  defendant's  testimony 
given  on  that  hearing.  This  contention  is  not  supported  by 
the  record.  When  plaintiflf  offered  to  read  in  evidence  part 
of  defendant's  testimony  given  at  the  coroner's  inquest, 
counsel  for  defendant  objected  to  the  reading  of  part  of  it, 
but  stated  that  he  did  not  object  to  having  it  all  read. 
Whereupon  the  court  ruled  that  the  admissions  which  were 
against  interest  might  be  read,  and  that  defendant  might 
read  any  part  of  the  testimony  that  pertained  to  what 
plaintiff  read.  The  bill  of  exceptions  shows  that  counsel 
for  defendant  was  permitted  to  read,  and  did  read,  so 
much  of  that  testimony  as  pertained  to  the  statements  read 
on  behalf  of  plaintiff.  This  being  true,  there  was  no  error 
in  the  ruling  of  the  court  on  the  admission  of  the  evidence. 

Instructions  given  by  the  court  are  criticised,  especially 
instruction  No.  6.  By  this  instruction  the  court  told  the 
jury  that  the  killing  of  deceased  was  such  a  wrongful 
act  on  the  part  of  defendant  as  would  entitle  plaintiff 
to  recover  damages,  unless  the  act  might  be  justified  or 
excused;  that,  should  the  jury  find  defendant  justified, 
the  finding  should  be  in  his  favor;  but,  if  they  found  he 
was  not  justified,  the  verdict  should  be  for  the  plaintiff. 
By  instruction  No.  4  the  court  had  already  told  the  jury 
that  the  burden  of  proof  was  upon  plaintiff  to  prove  that 
deceased  w^as  killed  by  the  wrongful  or  unlawful  act  of 
defendant,  and  that  defendant  was  not  justified  in  killing 
the  deceased.  It  is  claimed  that  these  instructions  are  in 
conflict.  We  do  not  find  it  so.  The  rule  is  well  established 
that  instructions  must  be  construed  together,  and  when 
this  rule  is  applied  there  is  neither  conflict  nor  confusion  in 
the  instructions.  It  is  said  that  instruction  No.  5  is  in  con- 
flict with  instruction  No.  6.  Instruction  No.  5  merely  applies 
the  law  as  laid  down  in  the  section  of  the  statutes  here- 
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tofore  quoted  to  the  facts  in  this  case.  Finally,  appellant 
claims  that  the  court  erred  in  refusing  to  give  instruction 
No.  10  requested  by  defendant.  This  instruction  would 
have  told  the  jury  that,  if  defendant  fired  the  fatal  shots, 
believing  his  action  to  be  necessary  to  prevent  burglary 
or  some  other  offense  against  himself,  his  family  or  his 
property,  he  would  not  be  civilly  liable  for  thj  death  of 
deceased,  although  the  attempt  to  commit  burglary  or  other 
oflfense  did  not  exist,  and  deceased  was  upon  defendant's 
premises  for  some  other  purpose,  providing  the  circum- 
stances were  such  that  other  reasonable  men  would  have 
been  likely  to  be  mistaken  as  to  the  purpose  of  deceased. 
First,  it  may  be  said  that  there  is  i  total  lack  of  evidence 
tending  to  show  a  felonious  intent  on  the  part  of  deceased, 
unless  it  is  to  be  said  that  the  mere  fact  that  he  walked 
upon  defendant's  uninclosed  lot  in  the  nightime  is  to  be  ac- 
cepted as  some  evidence  of  an  intent  to  commit  an  unlaw- 
ful act.  But  by  instructions  7,  8,  and  9,  given  by  the  court 
on  its  owri  motion,  the  court  properly  defined  the  right 
of  defendant  to  protect  his  home  and  his  family  against 
assault.  By  these  instructions  defendant  was  given  the 
benefit  of  the  substance  of  the  instruction  offered  so  far 
as  it  was  applicable  to  the  issues. 

In  addition  to  the  foregoing  assignments,  appellant 
complains  of  the  opening  statement  of  counsel  for  plain- 
tiff to  the  jury.  This  statement  is  set  out  in  full  in  the 
bill  of  exceptions,  but  we  are  unable  to  find  where  counsel 
transgressed  the  rules  of  propriety.  Finally,  it  is  said  that 
the  court  erred  in  denying  a  new  trial  on  the  ground  of 
newly  discovered  evidence,  but  the  showing  is  not  in  the 
bill  of  exceptions,  and  is  therefore  not  before  us.  There 
is  no  substantial  contradiction  in  the  evidence;  the  rulings 
of  the  court  are  free  from  error,  and  the  judgment  is 

Affirmed. 
Fi/AN«BUEG,  J.,  not  sitting. 
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William  Schreiner^  appellee^  v.  Ted  J.  Shanahan  et 

AL.,  APPELLANTS. 
Filed  Januaby  19,  1921.     No.  21187. 

1.  Sales:  Contract:  Indefiniteness.  An  alleged  contract  of  sale  of 
cattle  in  which  the  purchaser  agrees  to  pay  foi*  the  cattle  "the  best 
price  obtainable"  is  so  indefinite  and  uncertain  as  to  be  unen- 
forceable. 

2.  Chattel  Mortgages:  Convebbion:  Limitation s.  If  a  mortgagee 
wrongfully  lakes  possession  of  mortgaged  chattels  before  maturity 
of  the  mortgage  and  without  consent  of  the  mortgagor,  the  latter 
is  under  no  present  obligation  to  seek  to  I'epossess  himself  of  the 
chattels  or  to  take  other  steps  affirmatively  indicating  iionconsent. 
and  he  is  entitled  to  bring  his  action  for  the  reasonable  value  of 
the  property  unlawfully  taken  within  the  four  years  allowed  by 
the  statute  of  limitations  in  such  cases. 

3.    :  :    Consent:     Instructions.     Defendant,  mortgagee, 

relied  upon  certain  written  instruments  as  showing  consent  of 
the  plaintiff,  mortgagor,  to  take  and  sell  the  mortgaged  property 
at  private  sale  before  maturity  of  the  mortgage.  Plaintiff  testi- 
fied that'  if  he  signed  such  instruments  it  was  done  while  he  was 
mentally  incompetent  by  reason  of  excessive  intoxication  produced 
and  induced  by  defendant.  The  court  instructed  the  jury,  in 
substance,  that,  if  this  was  found  to  be  the  fact,  then  plaintiff 
would  not  be  bound  by  such  instruments.    Held,  not  erroneous. 

4.  Evidence:  Handwriting  Expert:  Cross-Ex amination.  It  is  not 
erroneous  to  refuse  to  allow  an  expert  upon  handwriting  to  be 
cross-examined  as  to  the  genuineness  of  the  signatures  of  another 
than  the  witness  as  to  whose  signatures  he  was  examined  in 
chief,  where  the  genuineness  of  such  other  signatures  is  an  ele- 
ment which  was  required  to  be  established  by  the  cross-examining 
party  in  order  to  sustain  his  defense,  and  as  to  which  he  might 
have  made  the  witness  his  own. 

Appeal  from  the  district  court    for  Douglas  county: 
Charles  Leslie^  Judge.    Affirmed. 

Murphy  &  W inters  for  appellants. 

Benjamin  S,  Baker  and  William  R.  Patrick ,  contra. 
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Letton^  J. 

This  is  an  action  for  conversion.  In  the  first  count  the 
plaintiff  alleges  the  execution  of  a  chattel  mortgage  to  the 
defendant  bank  on  26  head  of  heifers,  100  tons  of  hay,  and 
150  tons  of  ensilage,  to  secure  the  sum  of  f  1,500  due  Febru- 
ary 1,  1916,  and  that  defendants  before  the  mortgage  was 
due,  and  without  default  on  his  part,  or  any  reason  for  the 
same  wrongfully  took  possession  of  and  converted  to  their 
own  use  26  head  of  cattle  covered  by  the  mortgage,  and 
certain  other  property  described  in  the  petition  not  covered 
by  the  mortgage. 

The  second  count  alleges  that  the  defendants  purchased 
a  note  payable  to  one  Wiley  secured  by  a  chattle  mortgage 
upon  property  described  in  the  petition,  which  note  was 
due  December  29,  1915;  that  about  December  10,  1915, 
without  cause  and  without  default  in  the  condition  of 
the  mortgage,  the  defendants  took  possession  and  converted 
the  property  described  in  the  mortgage,  and  in  addition 
thereto  took  29  head  of  pigs  and  29  tons  of  alfalfa  hay  be- 
longing to  plaintiff. 

The  defense  to  the  first  count  is  that  the  defendant  Shan- 
ahan,  who  is  the  president  of  the  defendant  bank,  was  in- 
formed that  plaintiff  was  trying  to  sell  some  of  the  mort- 
gaged property ;  that  he  went  to  the  farm  with  one  Cohn, 
and  that  plaintiff  on  December  8,  1915,  sold  the  cattle  cov- 
ered by  the  mortgage  to  Cohn,  with  instructions  to  pay 
the  proceeds  to  the  bank  to  apply  on  the  debt;  that  the  con- 
tract was  in  writing ;  and  that  the  cattle  were  taken  away 
under  the  contract,  and  with  the  knowledge  and  consent 
of  plaintiff ;  and  that  the  proceeds  of  the  sale  were  applied 
on  the  indebtedness  as  directed. 

The  defense  to  the  second  cause  of  action,  in  substance, 
is  that  defendants  learned  of  some  suspicious  circumstances 
with  reference  to  the  killing  of  certain  hogs  described  in 
the  Wiley  mortgage,  and  of  the  selling  of  others  without 
the  consent  of  the  mortgagee,  and  it  was  then  agreed  by 
plaintiff  that  he  would  sell  to  Cohn  50  tons  of  hay,  the 
proceeds  to  be  applied  on  the  mortgage  debt,  and  that  29 


Vol.  105]  JANUARY  TERM,  1921.  527 


Schreiner  y.  Shanahan. 


tons  were  delivered  and  so  applied,  and,  further,  thqt  plain- 
tiff authorized  the  defendant  in  writing  to  take  possession 
of  the  property  described  in  the  Wiley  mortgage  and  to  sell 
the«ame  at  private  sale  at  the  best  price  obtainable,  waiv-* 
ing  notice,  foreclosure,  or  public  sale,  and  credit  the  amount 
upon  the  indebtedness  to  the  bank ;  and  that  this  was  done. 

The  reply  sets  up  that  on  December  8,  1915,  Shanahan 
came  to  plaintiff's  farm  with  Cohn,  brought  liquor  with 
him  and  plied  him  with  it  until  he  became  so  drunk  that  he 
was  incapable  of  doing  business  or  entering  into' a  valid  con- 
tract; that  he  did  npt  knowingly  sign  a  contract  with  re- 
spect to  the  cattle,  or  any  other  property,  nor  consent  to 
the  cattle  being  taken  away.  lie  makes  the  same  allega- 
tions with  respect  to  the  contract  and  sale  of  hay  to  Cohn, 
and  explains  that  one  of  the  hogs  described  in  the  second 
mortgage  was  butchered  because  it  had  been  injured  and 
had  to  be  killed,  and  he  so  advised  Shanahan  and  offered 
to  pay  for  the  hog.  He  denies  that  he  ever  waived  notice, 
foreclosure,  or  public  sale,  denies  the  other  allegations  of 
the  answer,  and  says  that,  if  any  such  writing  exists  and 
bears  his  signature,  it  was  obtained  while  he  was  wholly 
deprived  of  his  reason  and  understanding  by  intoxication. 
The  jury  found  for  the  plaintiff  in  the  sum  of  |1,358.81.  De- 
fendants appeal. 

The  evidence  is  very  voluminous  and  is  in  conflict  on 
almost  every  material  point.  It  is  evident  that  the  trans- 
actions between  the  parties  were  very  loosely  conducted, 
and  it  is  also  evident  that  there  are  some  circumstances 
shown  by  the  defense  which  tend  to  cast  much  doubt  upon 
some  parts  of  Schreiner's  testimony.  It  is  unnecessary  and 
impracticable  to  make  a  detailed  statement  of  the  evidence. 
It  is  suflScient  that  the  evidence  on  behalf  of  the  plaintiff 
tends  to  support  the  allegations  of  his  petition  and  reply, 
and  that  on  behalf  of  defendants  to  sustain  the  allegations 
of  the  answer.  The  jury,  however,  gave  the  greater  cre- 
dence to  that  on  behalf  of  plaintiff,  and  we  must  accept 
their  finding  in  this  respect. 
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The  first  assignment  of  error  is  that  the  court  erred 
in  its  instruction  to  the  effect  that,  if  Schreiner  was  so 
drunk  that  he  did  not  understand  the  various  instruments 
he  signed  and  had  not  sufli^^ient  mental  capacity  to  reason- 
ably understand  the  nature  of  the  transaction,  this  was 
a  defense.  It  is  argued  that  the  court  should  have  gone 
further  and  instructed  that  the  contract  was  voidable 
only,  and  if  Schreiner,  when  he  became  sober,  acquiesced 
expressly  or  impliedly  in  the  transactions,  and  did  not 
repudiate  thpm,  he  would  be  bound  by  whatever  agreement 
he  made.  The  facts  are  undisputed  that  the  defendants 
took  possession  of  the  mortgaged  property  before  the  mort- 
gages were  due.  They  contend  that  they  took  the  property 
with  the  consent  of  Schreiner,  and  that  part  of  it  was  sold 
to  Cohn  by  Schreiner  himself. 

Three  papers  have  been  introduced  in  evidence  to  estab- 
lish the  existence  of  such  a  sale.  These  bear  date  December 
8,  1915.  The  first  one  recites  that  William  Schreiner 
and  S.  L.  Wiley  have  sold  to  Louis  Cohn  44  tons  of  alfalfa 
hay,  described  as  second  cutting,  at  |10  a  ton,  and  6  tons 
of  alfalfa  hay,  described  as  third  cutting,  at  |12  a  ton. 
Apparently  written  with  a  different  pencil  appears  on  the 
face  of  this  instrument :  "The  above  described  hay  to  be 
accepted  and  sold  on  a  commission  basis  of  50  cents  per 
ton."  This  instrument  is  signed  by  Cohn  and  Schreiner  in 
presence  pf  Shanahan^  but  is  not  signed  by  Wiley. 

The  second  instrument  recites  that  Schreiner  agrees  "to 
sell  and  deliver  to  the  said  Louis  Cohn  twenty-six  (26) 
head  of  heifers  branded  O  in  left  ear,  and  ten  (10)  head  of 
steers  branded  O  in  left  ear,  and  the  said  party  of  the  first 
part  covenants  and  agrees  to  pay  to  said  party  of  the  second 
part  for  the  same,  the  sum  of  for  the  best  price  obtainable.'* 
This  is  also  signed  by  Schreiner  and  Cohn,  with  Shanahan 
as  a  witness.  It  will  be  observed  that  this  instrument 
lacks  definiteness  as  a  contract.  If  understood  literally, 
it  means  that  Schreiner  sells  to  Cohn  for  whatever 
Cohn  is  willing  to  pay.  We  think  such  a  contract  is  unen- 
forceable.   It  is  entirely  indefinite  and  uncertain  as  to 
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price,  or,  if  it  can  be  considered  as  referring  to  the  price 
at  some  market,  it  fails  to  fix  either  time  or  place.  With 
respect  to  the  26  ^lead  of  heifers  described  in  this  instru- 
ment, defendants  can  assert  no  rights  thereunder,  and 
unless  the  evidence  established  to  the  satisfaction  of  the' 
jury  that  Schreiner  actually  sold  and  delivered  this  proper- 
ty to  Cohn  for  an  agreed  price,  and  that  Cohn  paid  the 
proceeds  to  the  mortgagee,  defendants  must  account  for  the 
actual  value  of  this  property.  But  even  if  Schreiner  con- 
sented to  the  taking  of  the  property  described  in  the  first 
mortgage,  it  is  not  shown  that  he  waived  foreclosure  under 
the  statute,  and,  since  the  statute  was  not  followed  as  to 
notice  or  public  sale,  the  defendants  are  liable  to  account 
to  him  for  the  reasonable  value  of  the  property  taken. 
Of  course,  this  does  not  refer  to  the  hay  which  he  admits 
was  actually  sold  to  Cohn.  Mere  silence  or  inaction  of  a 
mortgagor  of  chattels  until  after  property  taken  from  him 
has  been  unlawfully  sold  does  not  operate  to  make  the  price 
which  it  brings  at  such  unauthorized  sale  binding  upon 
him.  The  unauthorized  sale  of  the  property  is  a  tort  and 
the  cases  cited  relating  to  disaffirmance  do  not  apply. 
The  owner  of  the  property  has  the  right  to  bring  his  action 
for  the  reasonable  value  of  the  property  at  any  time  within 
the  statute  of  limitations,  and  there  was  no  error  in  the  in- 
struction complained  of.  Brashier  v.  Tolleth,  31  Neb. 
622. 

As  to  the  Wiley  mortgage,  there  is  a  written  waiver  of 
foreclosure  and  consent  to  private  sale  in  evidence,  but  the 
defense  to  this  is  intoxication  to  the  extent  of  incompetency 
when  it  was  executed,  and  the  jury  evidently  so  found. 

The  second  assignment  is  that  the  court  erred  in  allow- 
ing expert  testimony  for  the  purpose  of  proving  that  exhib- 
its 15  and  21  were  forgeries,  as  an  attempt  to  impeach  upon 
immaterial  matter  and  injecting  a  collateral  issue.  An 
examination  of  the  bill  of  exceptions  shows  that  this  testi- 
mony was  admitted  without  objection.  A  great  deal  of 
it  was  brought  out  by  the  cross-examination.  The  assign- 
ment is  not  well  taken. 

105  Neb.— 34 
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The  next  assignment  is  that  the  court  erred  in  refusing 
to  permit  an  expert  upon  handwriting  to  be  cross-examined 
as  to  the  genuineness  of  the  signature  of  a  different  party 
than  the  writer  of  the  signature  as  to  which  he  testified 
in  chief.  The  witness  had  testified  as  to  certain  signatures 
of  the  witness  Larsen.  He  was  sought  to  be  cross-examined 
as  to  the  signature  of  Schreiner  to  exhibits  11,  12  and  13, 
and  an  objection  on  the  ground  that  this  was  not  proper 
cross-examination  was  sustained.  Comparison  can  only 
be  made  under  section  7912,  Rev.  St.  1913,  with  writing  of 
the  same  person  which  is  proved  to  be  genuine.  If  the 
defendants  had  desired  the  expert  opinion  of  this  witness 
as  to  the  genuineness  of  the  signature  of  Schreiner  to  these 
exhibits,  he  should  have  produced  him  as  his  ow^n  witness  at 
the  proper  stage  of  the  trial,  and  it  was  not  erroneous  to 
refuse  to  permit  this  testimony  upon  cross-examination. 
Furthermore,  we  have  not  found  that  Schreiner  admitted 
that  he  signed  exhibit  12;  and,  even  if  this  ruling  had  been 
erroneous,  no  such  prejudice  is  shown  as  to  justify  a  re- 
versal. 

The  fourth  assignment  is  that  the  court  erred  in  allow- 
ing the  witnesses  Hunt  and  Wiley  to  contradict  Cohn  as 
to  the  date  of  sale  of  the  Hunt  cattle,  being  an  attempt  to 
impeach  upon  a  collateral  issue.  Cohn  testified  that  he 
went  to  Schreiner's  farm  with  Wiley  on  December  7,  looked 
at  Hunt's  cattle,  and  bought  them,  giving  him  a  check 
payable  to  A.  B.  Hunt;  that  he  had  no  dealings  with  Hunt 
with  reference  to  the  cattle.  Hunt  testified  that  he  dealt 
with  Cohn  personally  over  the  telephone  with  respect  to  the 
sale  of  the  cattle,  and  that  Cohn  gave  him  the  check  in 
payment  at  his  house  in  Florence.  This  check  is  dated 
December  7,  and  if  Hunt's  testimony  Avas  believed,  it  cor- 
roborates Schreiner's,  and,  since  the  date  and  the  place 
it  was  given  were  material,  it  was  not  erroneous  to  admit 
this  evidence. 

The  next  assignment  of  error  is  that  the  court  erred 
in  not  sustaining  defendant's  motion  to  take  away  all  hay 
transactions  from  the  jury,  for  the  reason  that  the  evidence 
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showed  that  Schreiner  consented  that  the  hay  be  taken. 
The  court  did  take  away  consideration  of  the  171/2  tons  of 
hay  that  Schreiner  delivered  to  Cohn,  but  allowed  consider- 
ation of  that  hauled  by  Larsen  for  Shanahan.  Under  the 
principles  hereinbefore  stated,  the  jury  were  entitled  to 
consider  w  hether  the  hay  hauled  by  Larsen  was  taken  and 
sold  with  Schreiner's  consent,  no  foreclosure  proceedings 
having  been  had. 

In  conclusion,  it  is  seldom  that  a  case  comes  up  for 
review^  in  which  so  much  immaterial  and  irrelevant  testi- 
mony was  offered  and  received  without  objection.  The 
instructions  of  the  court  state  the  law^  as  to  the  issues  in  the 
case  Avith  scrupulous  impartiality  and  with  admirable 
clearness  and  perspicuity.  The  jury  might  well  have  found 
for  defendants  upon  the  facts,  but  the  evidence  is  sufficient 
to  sustain  the  verdict.  It  is  charitable  to  say  that  mistakes 
were  made  in  the  testimony  on  each  side.  We  find  no 
reversible  error. 

Affirmed. 


Paul  Fobester^  appellant^  v.  Charles  G.  Helming 

ET  AL..  appellees. 

^  Filed  January  19,  1921.     No.  21458. 

1.  Infants:  Judgment:  Conclusiveness.  An  infant  defendant  may 
appeal  by  his  guatdian  ad  Miem  from  a  judgment  against  him,  ana 
if  his  defense  and  appeal  have  been  made  in  good  faith,  and 
without  fraud  or  collusion,  such  an  appeal  determines  the  ques- 
tion whether  errors  occurred  in  the  proceedings,  and  the  judgment 
cannot,  after  be  attains  his  majority,  be  opened  up  under  section 

.  8010,  Rev.  St.  1913,  on  the  grounds  that  the  district  and  supreme 
courts  erred  in  their  decision. 

2.  ;  :  .    The  grounds  upon  which  a  judgment  may 

be  opened  up  under  section  8010  are  those  existing  at  the  time 
of  the  trial  and  rendition  of  the  judgment,  and  not  matters  oc- 
curring thereafter. 
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Appeal  from  the  district  court  for  Dawson  county: 
Hanson  A[.  (tUimes,  Judge.    Afflrmed. 

Cook  S  Cookj  for  appellant. 

Henry  Silurold  and  George  G.  Gillan,  contra. 

Lbtton,  J. 

This  is  an  aftermath  of  the  case  of  Helming  v.  Forrester, 
opinions  in  which  case  are  reported  in  87  Neb.  438,  and  92 
Keb.  284.  The  facts  are  fully  set  forth  in  the  respective 
opinions.  Paul  Foerster,  or  Forrester,  the  infant  defend- 
ant, has  now  reached  his  majority,  and  has  begun  this 
action  within  one  year  thereafter,  under  section  8010,  Rev. 
St.  1913,  wiiich  is  as  follows :  "It  shall  not  be  necessary  to 
reserve,  in  a  judgment  or  order,  the  right  of  an  infant  to 
show  cause  against  it  after  his  attaining  full  age;  but 
in  any  case  in  which,  but  for  this  section,  such  reservation 
would  have  been  proper,  the  infant,  within  one  year  after 
arriving  at  the  age  of  twenty-one  years,  may  show  cause 
against  such  order  or  judgment." 

In  the  former  case  plaintiff  was  represented  by  Mr.  E.  A. 
Cook,  his  guardian  ad  litem,  a  member  of  the  bar,  who 
made  a  vigorous  defense,  and  appealed  to  this  court  from 
the  final  judgment,  and  who  is  his  counsel  in  this  suit. 

The  petition  alleges  that  defendants  are  in  possession  of 
the  land,  claiming  title  under  the  former  judgment;  that 
both  the  supreme  court  and  the  district  court  erred  with 
respect  to  the  law;  that  the  guardian  ad  litem  did  not 
plead  as  a  defense  that  the  defendant  Charles  G.  Helming, 
as  administrator  of  the  estate  of  William  F.  Helming,  de- 
ceased, in  1890  brought  proceedings  in  the  district  court 
to  obtain  a  license  to  sell  the  real  estate  to  pay  debts ;  that 
in  that  proceeding  Minnie  C.  Helming,  the  mother  of  plain- 
tiff, claimed  title  under  decree  of  the  county  court  award- 
ing her  the  homestead,  and  that  the  district  court  found 
that  she  was  the  owner  of  the  homestead,  and  that  it  was 
not  subject  to  be  sold  for  the  debts  of  the  deceased,  and 
dismissed  the  action.    He  further  alleges  that  the  defend- 


Vol.  105]  JANUARY  TERM,  1921.  533 

Foerster  v.  Helming. 

ants  Otto  B.  Helming  and  Minnie  Sill,  by  reason  of  their 
interest  in  the  real  estate,  were  then  charged  Avith  notice 
that  Minnie  C.  Helming  was  claiming  to  oAvn  the  land  in 
fee  simple.  He  prays  that  the  former  judgment  be  set 
aside  and  the  title  be  quieted  in  him. 

The  answer  pleads  the  former  adjudication ;  that  an 
answer  was  filed  by  the  guardian  ad  litem,  which  alleged 
the  decree  of  the  county  court  under  the  void  Baker  act 
(Laws  1889,  ch.  57),  and  adverse  possession  for  more  than 
ten  yeariS;  that  the  action  is  barred  by  the  judgment  of 
the  supreme  court;  that  defendants  never  appeared  or 
authorized  an  appearance  in  the  proceedings  to  sell  the 
real  estate  to  pay  debts;  that  the  county  court  had  no 
jurisdiction  in  the  matter  of  title ;  and  that  substantially 
the  same  defense  was  made  in  the  former  answer.  The 
reply  was  a  general  denial.  The  court  found  for  defend- 
ants and  dismissed  the  suit. 

On  the  former  trial  the  answer  of  Emil  Forrester,  plain- 
tiff's father,  set  up  substantially  the  same  defense  as  to 
the  decree  of  the  county  court  that  it  is  now  said  should 
have  been  asserted  by  the  guardian  ad  litem,  except  as  to 
the  proceedings  to  sell  land  to  pay  debts.  At  the  trial  the 
record  of  the  proceedings  by  the  administrator  to  sell  real 
estate  was  excluded  on  the  objection  that  the  controversj'^ 
was  not  between  the  same  parties;  the  same  issues  were 
not  involved;  the  county  court  had  no  jurisdiction  to 
determine  title,  and  its  decree  was  void;  and  that  the 
proceedings  in  the  district  court  did  not  involve  the  issue 
of  title  as  between  the  parties.  We  think  this  ruling  was 
correct. 

We  have  never  departed  from  the  view  that  decrees  of 
the  county  court  in  proceedings  under  the  Baker  act  are 
absolutely  void;  that  such  a  decree  conferred  no  right 
or  title  in  the  homestead  to  a  widow;  and  that  she  became 
possessed  only  of  a  life  estate  in  the  homestead  at  her 
husband's  death.  Drape?-  r.  Clayton,  87  Neb.  443;  Mc- 
Farland  v.  Flack,  87  Neb.  452, 
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For  what  reasons  may  a  judgment  against  an  infant 
rendered  in  proceedings  where  he  appeared  by  guardian 
dd  litem  duly  appointed,  and  made  a  vigorous  defense,  be 
set  aside  under  section  8010? 

In  Manftill  v,  Qraham,  55  Neb.  645,  it  is  said  that  section 
442  of  the  Code  (now  section  8010,  Rev.  St.  1913)  recog- 
nized the  old  chancery  rule  based  on  the  theory  that  the 
infant  was  not  bound  bv  the  answer  of  the  guardian  ad 
litem,  and  might  show  cause  against  a  decree  by  showing 
either  substantial  error  or  a  defense  which  had.  not  been 
interposed,  and  that  it  was  not  in  all  cases  that  the  infant 
was  accorded  his  day  in  court  after  reaching  his  majority : 
"The  statute  does  not  extend  his  former  rights  in  that 
respect,  but  merely  makes  it  unnecessary  to  expressly  re- 
serve the  right  in  the  decree^  and  allows  the  right  to  be 
asserted  only  in  such  cases  as,  according  to  the  old  prac- 
tice, such  express  reservations  would  he  proper."  Under 
the  former  practice,  where  the  decree  directed  the  sale  of 
the  infant's  lands,  it  was  binding  on  the  infant  and  he 
had  no  day  in  court  to  show  cause  against  it;  this  of 
necessity  to  avoid  the  chilling  of  bids  and  insecurity  of 
titles  derived  under  such  a  sale. 

The  practice  of  giving  an  infant  a  day  in  court  after 
majority  arose  in  feudal  times,  and  was  designed  to  pre- 
serve the  continuity  of  title  and  possession  of  estates. 
Though  in  this  country  the  field  has  been  widened,  the 
power  to  set  aside  should  not  be  exercised  unless  necessary 
to  prevent  injustice.  In  this  case  it  is  to  be  noted  that  the 
former  infant  is  claiming  under  the  alleged  adverse  posses- 
sion of  his  mother  against  the  heirs  of  the  intestate,  and 
cases  evidencing  the  concern  of  a  court  of  chancery  to 
preserve  the  inheritance  are  not  strictly  applicable.  The 
defendant  heirs  are  of  the  blood  of  the  intestate,  while 
plaintiff  is  a  stranger  to  that  blood.  No  question  of  bona 
fide  purchaser  is  involved. 

In  Joyce  v,  McAvoy,  31  Cal.,  27^^,  89  Am.  Dec.  172,  in 
which  state  at  that  time  there  appeared  to  be  no  statute 
reserving  a  day  to  show  cause  against  a  decree,   it  was 
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held  that  a  judgment  against  an  infant,  which  is  merely 
erroneous,  and  not  void,  may  J)e  corrected  on  appeal;  if 
fraudulent  or  obtained  by  collusion,  it  must  be  attacked 
in  a  direct  proceeding,  and  not  collaterally ;  and  also  that, 
where  a  court  has  jurisdiction  of  the  subject-matter  and  of 
the  parties  in  interest,  its  judgment,  though  erroneous,  is 
Talid  until  reversed  on  appeal,  or  vacated  in  some  direct 
proceeding. 

In  Webster  v.  Page,  54  la.  461,  in  a  similar  proceeding  it 
was  held  that  "the  errors  which  may  be  considered  in  this 
proceeding,  and  which  will  authorize  the  court  to  vacate 
the  judgment,  are  such  as  would  be  a  ground  of  reversal 
upon  appeal.    Bickel  v.  Erakine,  43  la.  213." 

In  a  Virginia  case,  Walker' %  Exr.  v.  Page,  21  Grat.  ( Va.) 
636,  645,  the  rule,  that  the  privilege  accorded  to  an  infant 
to  show  cause  against  a  decree  disposing  of  his  real  estate 
is  limited  to  a  cause  existing  at  the  time  the  decree  was 
announced,  was  adhered  to.  In  the  same  case,  where  it 
was  sought  to  set  aside  a  sale  of  real  estate  after  the  war 
because  the  sale  was  made  for  Confederate  money  and  the 
proceeds  invested  by  the  court  for  him  in  Confederate 
securities,  the  court  said :  "Certainly  the  infant,  upon  ar- 
riving at  age,  can  show  no  such  cause  as  this,  to  entitle 
him  to  vacate  a  decree  made  against  him  while  an  infant. 
He  may  show  error  upon  the  face  of  the  record;  or  he 
may  show  that  the  court  had  no  jurisdiction  to  enter  the 
decree;  or,  if  it  had  jurisdiction,  that  the  proceedings  were 
irregular  and  not  binding  upon  the  parties;  or  he  may 
show  that  the  case  made  by  the  record  did  not  warrant  the 
decree." 

In  Kentucky  the  Code  provided  that  an  appeal  should 
not  be  granted  except  within  two  years  after  the  right  ac- 
crued, unless  the  party  was  an  infant,  in  w^hich  case  an  ap- 
peal might  be  granted  within  one  year  after  the  removal  of 
disability.  In  Moss  v.  Hall,  79  Ky.  40,  the  facts  were  that 
the  parties  representing  infant  defendants  failed  to  prose- 
cute an  appeal  within  two  years,  but  afterwards  appealed 
before  majority.     The  court  said:     "Having  the  right  to 
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an  appeal  before  their  arriving  at  age,  we  see  no  reason 
why  the  appeal  should  not  be  allowed  at  any  time  during 
their  minority.  *  *  *  It  is  to  the  interest  of  all  par- 
ties, if  there  is  an  error  in  the  judgment,  that  it  should  be 
ascertained,  and  their  rights  finally  determined.  The  ap- 
peal by  the  infant  would  be  a  complete  bar  to  any  appeal 
after  arriving  at  age,  and  it  was  never  contemplated  that 
such  a  construction  should  be  given  the  statute  as  would 
postpone  the  settlement,  not  only  of  the  rights  of  infants, 
but  of  those  litigating  with  them,  for  years  after  the  judg- 
ment has  been  rendered,  when  the  infants  appear  in  court 
by  those  entitled  to  be  heard  for  them,  asking  a  final  ad- 
judication so  important  to  the  interest  of  all  concerned." 
If  the  right  of  an  infant  to  show  cause  against  a  merely 
erroneous  judgment  is  accorded  by  allowing  him  the  right 
to  appeal,  and  it  is  only  in  cases  where  there  is  fraud, 
collusion,  or  lack  of  jurisdiction  that  the  judgment  may 
be  attacked  by  proceedings  in  the  court  in  which  it  was 
rendered,  then  much  of  the  uncertainty  as  to  titles,  which 
would  otherwise  result,  would  be  obviated.  Any  judgment 
may  be  set  aside  within  certain  limitations  as  to  time,  if 
obtained  by  fraud  or  collusion,  or  rendered  by  a  court 
without  jurisdiction.  A  judgment  against  an  infant  is 
no  different  in  this  respect,  save  that  in  some  cases  the 
duration  of  the  infant's  minority  exceeds  the  time  limited 
by  statute  for  opening  judgments  by  other  parties.  There 
is  nothing  in  our  statute  to  prevent  an  appeal  by  an  infant 
who  is  properly  represented  by  guardian  ad  litem  and 
counsel  during  his  minority;  in  fact,  it  is  not  unusual; 
and  if  the  alleged  errors  in  the  judgment  of  the  lower 
court  are  fully  and  fairly  presented  to  the  reviewing  tribu- 
nal and  there  determined,  the  infant  has  obtained  all  the 
rights  to  which  he  would  be  entitled  under  his  right  to  a 
day  in  chancery,  or  under  the  statute.  It  is  essential  to 
public  welfare  that  there  be  an  end  to  litigation,  and  that 
the  validity  of  titles  be  settled  and  established.  The  dis- 
tinction made  in  Joj/re  v.  MrAroy,  suprUy  between  errone- 
ous judii:nients  and  those  rendered  by  fraud  or  collusion,  is 
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obvious,  and  if  this  principle  is  observed  by  the  courts  this 
will  afford  the  minor  all  rights  to  which  he  is  entitled,  and 
at  the  same  time  preserve  the  stability  of  titles.  This 
seems  to  have  been  the  view  taken  by  this  court  in  Sutphen 
V.  Joslyn,  93  Neb.  34.  This  was  an  action  to  set  aside  a 
decree  of  si>ecific  performance  rendered  in  an  action  in 
which  the  plaintiff,  while  an  infant  defendant,  had  ap- 
peared by  a  guardian  ad  litem.  The  matter  in  controversy 
involved  the  title  to  a  valuable  tract  of  land  in  Omaha. 
It  was  alleged  that  there  was  fraud  in  procuring  the  orig- 
inal decree,  but  the  court  found  that  neither  actual  nor 
constructive  fraud  had  been  established  by  the  evidence, 
and  refused  to  open  the  decree. 

In  McCreary  v.  Greighton,  76  Neb.  179,  it  is  said  that  a 
judgment  against  a  minor  may  be  set  aside  on  a  slight 
showing  of  defense,  where  the  application  is  made  for  that 
purpose  within  one  year  of  the  time  he  reaches  21  years  of 
age ;  but  that  point  was  not  directly  involved,  and  in  that 
case  no  appeal  had  been  taken  by  the  guardian  ad  litem. 

The  views  expressed  seem  to  be  in  harmony  with  deci- 
sions in  other  states,  although  it  may  be  said  that  in  some 
states  the  language  of  the  opinions  seems  to  indicate  that 
a  judgment  may  be  opened  up  in  the.  trial  court  for  errors 
which  would  require  its  reversal  upon  appeal.  In  most  of 
such  cases,  however,  judgments  were  not  opened  on  ac- 
count of  mere  errors,  and  this  language  is  used  arguendo. 
The  purpose  of  the  statute  is  to  extend  the  time  within 
which  an  infant  who  has  been  fraudulently  or  coUufiively 
defrauded  of  his  estate,  or  his  rights  by  a  judgment,  may 
apply  to  the  court  for  relief.  It  is  not  to  render  every  judg- 
ment in  a  case  where  an  infant  is  a  party  merely  interlocu- 
tory, and  not  final,  until  one  year  after  attaining  his  ma- 
jority. Nor  is  its  purpose  to  apply  to  cases  where  the  prop- 
erty has  passed  into  the  hands  of  a  bona  fide  purchaser. 

The  plaintiff,  by  appeal  to  this  court  during  his  minor- 
ity, raised  every  matter  of  defense  then  available,  except 
the  defense  of  administrator's  proceedings  to  sell,  which 
counsel  testifies  had  slipped  his   mind  at  that  time,  and 
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which  we  hold  did  not  constitute  res  adjudicata  as  against 
these  heirs.  He  has  had  all  the  rights  which  the  law 
accords  him,  and  is  not  entitled  to  haye  the  former  judg- 
ment set  aside. 

Other  citations  bearing  on  the  points  involved  are: 
Walsh  V.  Walsh,  116  Mass.  377 ;  Harris  v.  Bigley,  136  la. 
307;  Walkenhorst  v.  Lewis ,  24  Kan.  420;  Harrison  v. 
Wallton,  95  Va.  721,  64  Am.  St.  Rep.  830;  Kingsbury  v. 
Buckner,  134  U.  S.  650,  10  Sup.  Ct.  Rep.  638 ;  14  R.  0.  L. 
295,  296,  sees.  61,  62 ;    22  Cyc.  703. 

Affirmbd. 


Peter  J.  Long  bt  al.^  appellees^  v.  John  H.  Krausb 

ET  AL.,  appellants. 
Filed  Jan'>aby  19,  1921.,    No.  21214. 

1.  Fraud:  MATEBiAUTr.  Where  a  purchaser,  having  secret  knowledge 
of  valuable  mineral  deposits  in  the  waters  of  a  private  lake  on  land 
purchased  from  a  vendor  who  considered  the  waters  of  no  value, 
is  sued  by  the  latter  for  fraud  resulting  in  the  sale  of  the  land, 
the  materiality  of  the  deception  charged  does  not  depend  on  its 
effect  on  the  purchase  price,  but  upon  its  influence  on  the  mind  of 
the  vendor  in  entering  into  the  contract  of  sale. 

2.   :  VENDon  and  Pubchases:    Misbepbesentations.   A  stranger, 

having  secret  knowledge  of  valuable  mineral  deposits  in  the 
waters  of  a  private  lake  on  land,  may  purchase  the  land  without 
disclosing  his  superior  knowledge,  but  a  slight  imposition  on  his 
part  may  terminate  his  privilege  of  silence;  and,  if  he  speaks 
falsely  on  matters  relating  to  his  secret  knowledge  and  to  the 
purpose  of  his  purchase  and  thus  deceives  the  owner  into  making 
a  sale,  he  may  be  held  liable  for  resulting  damages. 

Appeal  from  the  distiict  court  for  Douglas  county: 
Charles  Leslie^  Judge.    Affirmed, 

John  J.  Sullivan,  John  M.  Macfarland,  George  B.  Thum- 
met  and  Lee  Basye,  for  appellants. 

Thomas  I/ynch  and  Byron  O.  Burhank,  contra. 
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EOSK,  J. 

This  is  an  action  to  recover  damages  in  the  sum  of 
1992,000  on  account  of  the  fraud  of  defendants  in  induc- 
ing plaintiffs  to  sell  and  transfer  to  them  a  640-acre  ranch 
in  Sherdian  coilnty  for  |8,000.  The  diflPerence  between  the 
damages  and  the  sale  price  is  based  on  the  value  of  potash 
in  the  water  of  a  private  lake  covering  about  240  acres  of 
the  land.  Plaintiffs  allege  that,  without  knowledge  of  the 
potash  in  the  water,  they  regarded  the  lake  as  a  detriment, 
and  were  induced  by  the  fraud  of  defendants,  who  knew 
the  facts,  to  sell  and  transfer  to  them  the  ranch,  including 
the  lake,  without  any  consideration  for  the  potash.  De- 
fendants denied  the  fraud  charged  and  pleaded  good  faith 
in  the  negotiations  and  purchase.  Upon  a  trial  of  the  is- 
sues the  jury  rendered  a  verdict  in  favor  of  plaintiffs  for 
f75,000.  From  a  judgment  thereon  defendants  have  ap- 
pealed. 

The  controlling  question  on  appeal  is  the  sufficiency  of 
the  evidence  to  sustain  the  Verdict.  Defendants  contend 
that  there  is  no  evidence  of  actionaWe  fraud;  that  plain- 
tiffs fixed  their  own  price,  which  was  paid ;  that  there  was 
no  concealment;  that  there  was  no  misstatement  of  any 
material  fact;  that  defendants  did  not  know  the  contents 
of  the  water;  that  it  had  no  commercial  value;  that  plain- 
tiffs and  defendants  had  the  same  means  of  acquiring 
knowledge ;  and  that  clear  and  satisfactory  evidence  of  the 
fraud  charged  is  wanting.  The  evidence  and  the  argument 
from  the  standpoint  of  defendants  have  not  escaped  at- 
tention, nor  have  precedents  and  divergent  views  of  the 
law  been  overlooked.  The  position  of  defendants  would 
be  unassailable,  if  the  testimony  in  their  behalf  could  be 
accepted  on  appeal  without  question;  but  the  sufficiency 
of  the  evidence  to  sustain  the  verdict  must  be  determined 
by  the  proofs  tending  to  make  a  case  in  favor  of  plaintiffs, 
since  the  jury  found  the  issues  of  fact  in  their  favor. 

The  circumstances  surrounding  the  negotiations  are 
material  to  the  inquiry.  Plaintiffs  were  husband  and  wife, 
and  with  two  small  children  lived  on  the  ranch  in  contro- 
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versy.  They  were  without  practical  knowledge  of  chemis- 
try. They  lived  in  a  sparsely  settled  country  and  were 
engaged  chiefly  in  stock-raising.  Their  nearest  neighbor 
was  more  than  two  miles  away.  They  were  12  miles  from 
a  railroad  and  40  miles  from  the  county  .seat.  They  had 
no  telephone  and  no  rural  mail  service.  The  snow  was  a 
foot  deep  and  the  weather  was  cold.  Travel  by  automobile 
was  suspended.  Peter  J.  Long,  plaintiff,  had  been  on  a 
saddle-horse  looking  after  his  stock.  Chilled  by  the  cold, 
he  came  home  in  the  evening  and  found  defendant  John  H. 
Krause  there.  The  two  men  had  met  before,  but  were 
practically  unacquainted,  though  their  ranches  were  only 
five  miles  apart.  There  is  believable  testimony  from  which 
the  following  facts  and  conclusions  may  be  inferred : 

Peter  J.  Long,  plaintiff,  managed  three  sections  of 
contiguous  land,  but  two  of  the  sections  were  owned  by  his 
father,  who  resided  in  California.  A  small  portion  of  the 
lake  was  on  a  section  owned  by  the  latter.  Krause  said 
he  heard  the  land  was  for  sale,  and  was  told  that  plaintiffs 
had  never  so  stated  to  any  one.  Krause  said  he  wanted  the 
land  for  grazing  and  other  stock-raising  purposes  and  ask- 
ed Long  to  put  a  price  on  the  three  sections.  After  some 
reflection  Long  said  he  would  take  |17,000.  Krause  in- 
sisted that  was  too  much,  owing  to  the  amount  of  water — 
240  acres  of  lake — and  offered  |13,000.  This  was  refused. 
An  offer  of  f  15,000  followed  and  was  likewise  rejected. 
Krause  finally  said  he  would  pay  $17,000.  Long,  in  the 
event  of  a  sale,  wanted  a  lease  permitting  him  to  retain 
possession  for  a  year  to  dispose  of  his  live  stock.  This  was 
agreeable  to  both.  Long  started  to  ask  about  a  potash 
plant  at  Hoffland,  about  14  miles  away,  and  Krause  in- 
timated that  the  promoters  were  not  doing  very  much 
there  "except  having  a  little  smoke."  Long  accepted  a 
check  for  |300,  and  agreed  to  transfer  to  defendants  the 
title  to  the  three  sections  for  |17,000,  with  the  understand- 
ing that  the  latter  would  lease  the  lands  to  plaintiffs  for  a 
year  for  f  700.    These  negotiations  occurred  late  in  Decern- 
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ber,  1915,  and  the  deeds  and  the  lease  were  delivered  Feb- 
ruary 3,  1916.  The  lease  contains  the  provision  that  de- 
fendants "reserve  full  rights  to  all  the  lakes  on  said  lands 
for  any  purpose  for  which  they  may  desire  to  use  them, 
during  the  life  of  this  lease,  together  with  full  rights  to 
sublet  their  rights  to  said  lakes."  Plaintiffs  had  no  knowl- 
edge of  this  reservation  when  the  lease  and  the  deeds  were 
delivered.  Of  the  purchase  price  plaintiffs  received  |8,000 
for  their  section  and  Long's  father  received  |9,000  for  his 
two  sections.  Defendants  knew  that  the  lake  contained 
valuable  deposits  of  potash,  and  plaintiffs  did  not.  Plain- 
tiffs believed  the  statements  of  John  H.  Krause  and  relied 
on  them.  Otherwise  the  sale  for  |17,000  would  not  have 
been  made.  Within  a  short  time  defendants  sold  the  lands 
in  the  three  sections  for  |15,000,  but  retained  the  lake, 
which  is  now  connected  by  a  pipeline  with  a  potash  plant 
at  Antioch,  where  there  is  a  railroad  station.  Defendants 
have  An  interest  in  the  plant  mentioned.  When  plaintiffs 
executed  and  delivered  their  deed  the  value  of  the  lake  for 
potash,  if  the  potash  were  fr,ee  on  board  the  cars  at  An- 
tioch, would  aggregate  |480,000.  The  jury  believed  testi- 
mony from  which  the  facts  and  conclusions  narrated  are 
inferable. 

The  question  is :  Did  plaintiffs  prove  actionable  fraud? 
This  is  not  the  case  of  an  owner  of  land  trying  to  sell  it. 
It  is  the  case  of  a  stranger,  with  secret  knowledge  of  valu- 
able mineral  deposits  in  the  waters  of  a  private  lake  on 
land,  inducing  the  owner,  without  such  knowledge,  to*  sell 
the  water  for  little  or  nothing.  Prom  the  standpoint  of 
inducing  a  sale  under  the  circumstances  outlined,  Krause 
employed  the  ai'tifices  of  fraud  in  at  least  three  material 
respects.  (1)  He  pretended  that  he  wanted  the  land  for 
grazing  and  other  stock-raising  purposes.  Had  he  told 
the  truth,  namely,  that  he  wanted  the  three  sections  of 
land  to  get  control  of  the  240-aere  lake,  he  would  have 
aroused  the  interest  of  plaintiffs  in  the  water  which  had 
been  considered  by  them  to  be  a  detriment.  Having  of  his 
own  volition  spoken  when  speech  was  not  required,  he 
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should  have  conlSned  himself  to  the  truth.  His  passive 
privilege  of  remaining  silent  for  the  purpose  of  availing 
himself  of  the  fruits  of  superior  knowledge  did  not  include 
aflarmative  aid  amounting  to  deceit.  (2)  He  intimated 
that  the  ranch  would  be  more  valuable,  if  it  were  not  for 
the  lake,  whereas  the  great  value  of  the  lake,  on  account 
of  the  deposits  of  potash  therein,  was  the  real  object  of  his, 
negotiations.  Since  he  voluntarily  spoke  on  that  subject, 
without  any  legal  obligation  to  do  so,  it  was  incumbent  on 
him  to  be  truthful  and  to  say  nothing  to  deceive  plaintiffs. 
*"  (3)  By  a  false  insinuation  he  led  plaintiffs  to  believe  that 
the  plant  in  course  of  construction  for  the  evaporation  of 
valuable  lake  waters  on  a  commercial  scale  at  Hoffland 
amounted  to  little  or  nothing.  That  the  truth  would  have 
prevented  a  sale  for  |17,000  is  fairly  inferable. 

In  cases  like  this  the  materiality  of  the  deception  does 
not  depend  on  its  effect  on  the  purchase  price,  but  upon  it« 
influence  on  the  minds  of  the  vendors  in  entering  into  con- 
tracts of  sale.  Masterton  v.  Beers,  29  N.  Y.  Super.  Ct. 
368;  Stewart  v.  Wyoming  Cattle  Ranche  Co.,  128  U.  S. 
383. 

The  controlling  principle,  applicable  to  the  evidence 
accepted  by  the  jury  as  revealing  the  truth,  was  stated 
by  Lord  Chancellor  Eldon  a  century  ago,  as  follows:  • 

"The  court,  in  many  cases,  has  been  in  the  habit  of  say- 
ing, that  where  parties  deal  for  an  estate,  they  may  put 
each  other  at  arm's  length;  the  purchaser  may  use  his 
own  knowledge,  and  is  not  bound  to  give  the  vendor  in- 
formation of  the  value  of  his  property.  *  "*  *  If  an 
estate  is  offered  for  sale,  and  I  treat  for  it,  knowing  that 
there  is  a  mine  under  it,  and  the  other  party  makes  no 
inquiry,  I  am  not  bound  to  give  him  any  information  of  it ; 
he  acts  for  himself,  and  exercises  his  own  sense  and  knowl- 
edge. But  a  very  little  is  sufficient  to  affect  the  application 
of  that  principle.  If  a  word,  if  a  single  word  be  dropped 
which  tends  to  mislead  the  vendor,  that  principle  will  not 
be  allowed  to  operate."  Tunner  v,  Harvey,  1  Jac.  (Eug.) 
*169,  *178. 
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A  few  years  later  the  same  principle  was  adopted  by 
the  supreme  court  of  the  UAited  States.  A  purchaser,  in 
•  negotiating  for  a  large  quantity  of  tobacco,  was  asked 
by  the  seller  if  he  had  received  any  news  to  enhance'  the 
price.  The  purchaser  had  just  heard  such  news,  having 
learned  of  the  signing  of  the  Treaty  of  Ghent,  a  fact  of 
which  the  seller  was- ignorant.  Whether  fraud  had  been 
practiced  by  the  purchaser  was  held  to  be  a  question  for 
the  jury.  In  an  opinion  by  Chief  Justice  Marshall  it  was 
held : 

"The  question  in  this  case  is,  whether  the  intelligence 
of  extrinsic  circumstances,  which  might  influence  the 
price  of  the  commodity,  and  which  was  exclusively  within 
the  knowledge  of  the  vendee,  ought  to  have  been  communi- 
cated by  him  to  the  vendor?  The  court  is  of  opinion  that 
he  was  not  bound  to  communicate  it.  It  would  be  difficult 
to  circumscribe  the  contrary  doctrine  within  proper  limits, 
where  the  means  of  intelligence  are  equally  accessible  to 
both  parties.  But  at  the  same  time,  each  party  must  take 
care  not  to  say  or  do  any  thing  tending  to  impose  upon  the 
other."    Laidlaw  v.  Organ,  2  Wheat.  (U.  S.)   178. 

While  the  latter  case  arose  in  Louisiana  under  the  civil 
law,  a  principle  of  the  common  law  is  stated  in  the  opin- 
ion. The  same  doctrine  has  been  adopted  in  many  of  the 
states.  Bench  v.  Sheldon,  14  Barb.  (N.  Y.)  66;  Prescott  v. 
Wrighty  4  Gray  (Mass.)  461;  Crompton  v.  Beedle,  83 
Vt.  287;  Brager  v.  Friedenwald,  128  Md.  8;  Bowman  v. 
Bates,  2  Bibb  (Ky.)  47;  Akers  v.  Martin,  110  Ky.  335; 
Smith  V.  Beatty,  2  Ired.  Eq.  (N.  Car.)  456;  Stackpole  v. 
Hancock,  40  Fla.  362.  Taking  these  views  of  the  facts 
and  the  law,  no  error  has  been  found  in  the  record. 

Affibmed. 
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SAMUMi  DlTTO^  APPELLANT,  V.   INTERNATIONAL  HABVBSTBB 

Company,  appellee. 

Filed  Januaby  19^   1921.    No.  21148. 

1.  Sales:  Warrantt:  Notice  of  Bbeach:  Waiyeb.  "The  fact  that 
notice  of  failure  of  a  machine  to  fulfil  the  requirements  ef  a 
printed  warranty  is  not  given  in  the  manner  provided  by  the 
contract  Is  no  defense  against  an  alleged  breach  of  warranty 
where  the  vendor  under  such  notice  as  is  given  him  by  the  vendee 
undertakes  to  remedy  the  defects  complained  of  by  the  latter." 
Advance  Thresher  Co.  v,  Vin  kel,  84  Neb.   429. 

2.  :  Contbact:  Waiveb.    "tVhere  a  contract  for  the  sale  of  a 

machine  provides  that  a  retention  thereof  by  the  vendee  beyond 
a  given  period  will  operate  as  a  waiver  of  defects,  held  to  be 
Inapplicable  where  the  vendor  Induced  the  vendee  to  retain  the 
machine  under  a  promise  that  the  defects  would  be  remeliled." 
Advanne  Thresher  Co.  v,  Yinckel,  84  Neb.  429. 

Appeal  from  the  district  court  for  Douglas  county: 
Aethub  C.  Wakeley,  Judge.    Reversed. 

P.  A,  Wells  and  John  G.  Kuhn,  for  appellant. 

Arthur  F.  Mullen  and  David  A.  Orebaugh,  centra. 

Dban,  J. 

Plaintiff  sued  to  recover  damages  from  defendant  that 
he  a?leged  arose  out  of  the  fraudulent  sale  to  him  by  de- 
fendant's agents  of  a  defective  stationary  engine  that  was 
intended  to  be  used  for  pumping  water  for  irrigation  pur- 
poses on  plaintiff's  farm  near  Gillette,  Wyoming.  At  the 
close  of  the  testimony,  when  both  parties  had  rested,  the 
court  directed  a  verdict  against  plaintiff  and  in  favor  of 
defendant  for  |1,305  on  its  cross-petition  for  an  alleged 
remainder  of  the  unpaid  purchase  price.  The  plaintiff 
appealed  from  a  judgment  on  the  verdict. 

Plaintiff  alleged  generally  that  in  April,  1913,  he  was 
induced  by  the  false  and  fraudulent  representations  of 
defendant's  agents  to  purchase  the  defective  engine  in 
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question ;  that  he  explained  in  detail  to  defendant,  through 
its  agents,  the  use  to  which  the  engine  was  to  be  put,  and 
also  described  the  engine  then  in  use  and  the  pump  that 
was  to  be  operated ;  that  he  informed  them  of  the  acreage 
to  be  irrigated,  the  kind  of  soil,  the  kind  of  crops  to  be 
raised,  the  amount  of  water  necessary,  and  the  height  to 
which  it  must  be  raised  to  irrigate  the  land.  He  alleged 
that  he  was  a  farmer  and  had  no  knowledge  of  machinery 
and  engines,  "especially  of  the  type  and  kind  of  engine^^ 
in  question,  which  defendant's  agents  well  knew;  that 
defendant,  knowing  well  the  use  to  which  plaintiff  in- 
tended to  put  the  engine,  falsely  and  fraudulently  repre- 
sented to  plaintiff  and-  warranted  that  its  giant  model  50- 
horse  power  1913  type  engine  was  of  sufficient  capacity  and 
power  to  do  the  required  work ;  that  plaintiff  relied  on  the 
representations  and  warranties  so  made  and  in  reliance 
thereon  was  thereby  induced  to  purchase  the  engine; 
that  he  hauled  it  to  his  farm  and  with  the  assistance  and 
under  the  supervision  of  E.  A.  Thorsen,  one  of  defendant's 
agents,  it  was  attached  to  the  pump ;  that  Thorsen  started 
the  engine,  but  it  failed  to  operate  the  pump  and  was 
unfit  to  do  the  work  for  which  it  was  intended  and  which 
the  agents  falsely  and  fraudulently  represented  and  war- 
ranted that  it  would  do;  that  he  insisted  that  defendant 
take  the  engine  back  and  return  the  consideration;  that 
Thorsen  refused  to  do  so,  and  in  order  to  induce  plaintiff  to 
keep  the  engine  falsely  represented  that  a  larger  pulley 
wheel,  which  he  attached  to  the  engine,  would  remedy  the 
defect;  that  it  failed  to  do  ^o  and  the  engine  failed  to 
pump  the  amount  of  water  required  by  defendant's  war- 
ranty; that  defendant  again  refused,  on  plaintiff's  demand, 
to  take  the  engine  and  return  the  consideration,  but  he 
assured  plaintiff  that  "it  would  work  all  right  after  ^it 
got  well  limbered  up,'"  that  he  made  complaint  at  the 
general  office  of  defendant  at  Chicago  and  expert  mechan- 
ics were  sent  from  there  to  his  farm,  and  they  all  failed, 
after  considerable  effort,  to  remedy  the  defect  or  to  cause 
the  engine  to  do  the  work  for  which  it  was  intended;  that 

105  Neb— ^5 
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the  engine  has  never  done  "the  work  as  represented  and 
warranted  by  the  defendant;"  that  it  was  not  the  "giant 
model  1913  type  as  represented  by  the  defendant,  but  was 
in  fact  an  earlier  model  which  had  been  manufactured  by 
the  defendant  in  1909  or  1910,  and  from  which  the  model 
number  and  name  plate  had  been  removed  and  defaced  so 
that  it  was  impossible  to  identify  the  model  and  make;" 
that  the  engine  that  was  in  fact  purchased  was  up-to^ate 
and  reasonably  worth  Jl,800,  while  the  engine  delivered 
was  old  and  of  no  value,  "by  reason  whereof  plaintiff  suf- 
fered damages  in  the  sum  of  |1,800 ;"  that  he  paid  defend- 
ant |450  in  cash  when  the  engine  was  purchased ;  that  he 
gave  two  notes  of  |675  each ;  that  the  cost  of  hauling  and 
installing  the  engine  and  other  incidental  expenses  direct- 
ly connected  therewith  caused  an  outlay  by  plaintiff 
of  |950;  "that  by  reason  of  the  above-mentioned  fraudu- 
lent representations  and  false  warranties  the  plaintiff  guf- 
ferd  damages,"  not  only  with  respect  to  the  foregoing 
items,  but  he  was  also  damaged  in  the  years  1913  and  1914 
by  a  decrease  in  the  yield  of  his  potato,  hay,  beet  and  grain 
crops  in  the  sura  of  |11,933.50,  and  that  the  crop  loss 
complained  of  was  the  immediate  and  the  direct  result  of 
the  incapacity  and  the  inability  of  the  engine  to  pump 
approximately  the  amount  of  water  that  was  pumped  by 
the  engine  formerly  used  by  plaintiff  on  his  farm,  and  that 
was  necessary  to  properly  irrigate  the  land,  all  of  which 
defendant's  agents  represented  and  warranted  the  engine 
so  purchased  by  plaintiff  would  do,  and  that  because  of 
such  lack  of  water,  so  occasioned  by  defendant's  fraud, 
approximately  175  acres  of  his  farm  land  in  1913  and  1914 
yielded  only  about  one-third  of  the  crop  theretofore  yield- 
ed by  it;  that  his  total  damage  aggregates  |13,772  in  the 
premises. 

Defendant  in  its  amended  answer  and  cross-petition  de- 
nied every  material  allegation  in  the  petition ;  alleged  that 
it  sold  "to  the  plaintiff  through  its  agent,  J.  T.  Morgan," 
of  Gillette,  Wyoming,  the  engine  "referred  to  in  plaintiff's 
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petition,"  under  the  terms  of  a  written  contract  and  writ- 
ten warranty;  that  it  delivered,  "installed,  tested  and 
operated"  the  engine  on  plaintiff's  farm,  and  that  he  at 
the  time  "expressed  satisfaction  with  said  engine  and  the 
way  it  operated  and  did  its  work;  "  that  he  then  paid  to 
defendant's  agent  |450  in  cash  and  delivered  to  the  agent 
two  notes  for  |675  each ;  that  the  engine  "was  well  made, 
of  good  materials,  and  was  durable  if  used  with  proper 
care.  ♦  ♦  ♦  Defendant  states  that  said  engine  work- 
ed excellently  until  about  August  1,  1913,  when,  because 
of  the  careless  and  negligent  manner  in  which  plaintiff 
and  his  agents  took  said  engine  apart  and  endeavored  to 
put  it  together  again,  several  important  parts  were  broken. 
Defendant  states  that  about  August  29,  1913,  its  agents, 
though  not  bound  by  law  so  to  do,  repaired  said  engine  as 
well  as  it  was  possible,  and  it  avers  on  information  and 
belief  that  the  said  engine  since  said  date  has  run  in  a 
satisfactory  way." 

Defendant  denied  that  any  of  its  agents  represented  or 
warranted  that  the  engine  "was  of  sufficient  capacity  to 
pump  enough  water  to  irrigate  the  crops  plaintiff  pro- 
posed to  raise  or  that  the  plaintiff  explained  to  said  agents 
*  *  *  the  crops  he  proposed  to  raise.  Defendant  avers 
that  it  was  beyond  the  power  and  authority  of  the  said  E. 
A.  Thorsen,  mentioned  as  defendant's  agent  in  the  plain- 
tiff's petition,  or  of  J.  A.  Peterson,  who  with  said  Thorsen 
took  said  order,  or  J.  T.  Morgan,  to  make  any  representa- 
tion or  warranty  whatsoever  in  respect  to  the  said  engine ; 
that  the  authority  of  said  agenl'S  and  each  of  them  was 
confined  to  soliciting  the  '^:iid  written  contract  heretofore 
referred  to,  *  *  *  and  that  the  only  warranty  or  repre- 
sentation made  by  defendant  or  binding  upon  it  is  the  said 
warranty  contained  in  said  written  contract.  ♦  ♦  ♦ 
Defendant  denies  that  plaintiff  is  entitled  to  any  damages 
whatsoever,  but  alleges  that  under  the  written  contract 
plaintiff's  damages,  if  any,  are  limited  to  the  purchase 
price  of  said  engine."  Defendant  alleged  that  no  pai*t  of 
a  |675  note  given  as  a  part  of  the  purchase  price,  or  the 
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interest  thereon,  has  been  paid  by  plaintiff,  and  prays 
that  his  petition  be  dismissed  and  for  judgment  on  the 
note  with  interest  and  costs. 

Defendant  pleads  as  an  exhibit  a  copy  of  the  instrument 
under  which  the  sale  was  made.  So  far  as  it  is  material 
here  the  copy  follows:  ^^Order  for  gas  and  gasoline  en- 
gine. To  J.  T.  Morgan.  Town,  Gillette.  State,  Wyo. 
The  undersigned  ♦  ♦  ♦  hereby  orders,  subject  to  your 
approval  aj\(\  to  all  conditions  of  agreement  and  warranty 
printed  on  back  of  this  order  and  made  a  part  hereof,  to 
be  shipped  *  *  *  to  J.  T.  Morgan  ♦  ♦  ♦  one  In- 
ternational 50  H.  P.  Giant  Double  Opposed  Cylinder  En- 
gine. *  *  *  In  consideration  whereof,  the  undersigned 
will  receive  same  on  arrival,  will  pay  to  your  order  |450 
cash,  and  execute  approved  notes  payable  to  your  order 
as  follows :  |675  due  February  1st,  1914.  |G75  due  Feb- 
ruary 1st,  1915.  *  *  *  It  is  expressly  agreed  that  this 
order  shall  not  be  countermanded.  ♦  ♦  ♦  Taken  by 
E.  A.  Thorsen  and  J.  A.  Peterson.  ♦  ♦  ♦  Signa- 
tures: Saml.  D.  Ditto."  The  instrument  was  signed  by 
Mr.  Ditto  only.  The  instrument  obligated  defendant  to 
furnish  the  engine  ^'complete,  including  necessary  fixtures'' 
and  "regular  size  of  pulley.'' 

On  the  back  of  the  above  instrument  the  following  is 
indorsed  as  disclosed  by  defendant's  exhibit:  "Warranty 
and  agreement.  The  seller  warrants  the  within  described 
engine  to  do  good  work,  to  be  well  made,  of  good  materials, 
and  durable  if  used  with  proper  care.  If  upon  one  day's 
trial,  with  proper  care,  the  engine  fails  to  work  well,  the 
purchaser  shall  immediately  give  written  notice  to  the  sell- 
er, stating  wherein  the  engine  fails,  shall  allow  a  reason- 
able time  for  a  competent  man  to  be  sent  to  put  it  in  good 
order,  and  render  necessary  and  friendly  assistance  to 
operate  it.  If  the  engine  cannot  then  be  made  to  work 
well,  the  purchaser  shall  immediately  return  it  to  the 
said  seller,  and  the  price  paid  shall  be  refunded,  which 
shall  constitute  a  settlement  in  full  of  the  transaction. 
Use  of  the  engine  after  three  days,  or  failure  to  give  writ- 
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ten  notice  to  said  seller  or  failure  to  return  the  engine  as 
above  specified,  shall  operate  as  an  acceptance  of  it  and 
a  fulfilment  of  this  warranty.  ♦  ♦  ♦  This  express  war- 
ranty excludes  all  implied  warranties,  and  said  seller  shall, 
in  no  event  be  liable  for  breach  of  warranty  in  an  amount 
exceeding  the  purchase  price  of  the  engine.  If  within  nine- 
ty days'  time  any  part  proves  defective,  a  new^  part  will 
be  furnished  on  receipt  of  part  showing  defect." 

Defendant  further  pleads:  "By  way  of  objection  de- 
fendant states  that  plaintiflPs  petition  is  double,  in  that 
it  seeks  both  to  rescind  the  contract  s^nd  to  recover  for 
breach  of  warranty  under  said  contract." 

It  is  argued  by  defendant  that  the  sole  question  involved 
here  is  whether  the  court  erred 'in  directing  a  verdict  for 
defendant  over  plaintiff's  objection.  The  contention  on 
this  point  seems  to  revolve,  in  large  part,  about  an  amend- 
ed reply  of  plaintiff's  that  appears  in  the  record,  and  upon 
this  feature  of  the  case  there  seems  to  be  a  deeply  rooted 
divergence  of  opinion  between  the  parties.  It  therefore 
becomes  necessary  briefly  to  review  the  record  to  discover 
the  time  when  the  original  pleadings  were  filed  and  when 
and  under  what  circumstances  the  amended  pleadings  of 
the  respective  parties,  by  leave  of  court,  were  filed  or 
properly,  by  such  leave,  became  a  part  of  the  record. 

Plaintiff's  petition  was  filed  March  28,  1917,  to  which 
defendant  filed  an  answer  April  30,  1917.  This  answer 
is  not  in  the  record,  but  it  appears  that  a  reply  was  filed 
by  plaintiff  April  5,  1918,  in  response  to  defendant's  an- 
swer of  April  30.  An  amended  reply  consisting  of  9  or  10 
paragraphs  is  in  the  record,  and  the  first  paragraph  re- 
cites, with  respect  to  its  filing,  that  plaintiff  ^^flrst  obtained 
leave  therefor."  With  the  exception  of  paragraph  No.  9, 
which  is  added,  the  amended  reply  is  the  same  as  the 
original  reply.  The  added  paragraph  follows :  "Plaintiff* 
specifically  denies  that  he  knew  he  signed  any  contract, 
as  is  set  out  in  defendant's  amended  answer,  but  all  this 
plaintiff  signed  was  what  was  represented  to  him  to  be  an 
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order  for  the  said  engine,  without  giving  him  any  oppor- 
tunity to  read  the  same.'' 

That  permission  was  given  plaintiff  to  file  a  reply  to 
defendant's  amended  answer,  "before  the  trial  began," 
appears  in  an  affidavit  filed  by  defendant  in  support  of  a 
motion,  filed  in  this  court  two  days  after  the  oral  argu- 
meixt  and  submission  of  the  case,  to  strike  plaintiff's 
amended  reply  from  the  record.  It  is  therein  averred 
generally  that  "before  said  trial  began"  defendant  asked 
and  was  given  leave  "to  file  an  amended  answer,"  and  that 
plaintiff  was  given  "permission  to  file  a  reply  instanter; 
that  immediately  thereafter  the  case  was  tried  upon  the 
petition,"  the  amended  answer,  and  the  reply  of  plaintiff 
"w^hich  was  filed  April  5^  1918;  that  said  original  reply 
was  considered  by  both  sides  as  being  the  reply  to  the 
amended  answer." 

Plaintiff's  counsel  does  not  concede  defendant's  position 
on  this  point.  In  a  lengthy  affidavit  filed  by  him  he  denied 
in  substance  that  plaintiff's  reply  of  April  5,  1918,  "was 
considered  by  both  sides  as  being  the  reply  to  the  amended 
answer,"  and  avers  that  the  amended  reply  was  prepared, 
presented  and  ordered  filed  after  the  amended  answer 
was  filed,  and  that  the  trial  then  proceeded,  but,  by  an 
oversight,  the  amended  reply,  which  was  in  response  to 
defendant's  amended  answer,  was  not  actually  noted  in 
the  records  of  the  court  as  being  filed  until  the  date  al- 
leged by  defendant;  that  the  bill  of  exceptions,  including 
the  transcript  which  contained  the  pleadings,  and  among 
them  the  amended  reply,  was  presented  to  and  retained 
(the  record  shows  7  days),  and  then  returned  by  defend- 
ant's counsel,  settled  and  filed'in  the  supreme  court  with- 
out objection. 

It  is  apparent  from  the  respective  statements  of  the 
parties  that  the  court  was  impartially  indulgent  as  to  both 
in  permitting  amended  pleadings  to  be  filed  on  the  eve 
of  the  trial.  The  contest  was  warm  throughout.  The 
trial  occupied  six  days  and  during  that  time  there  does  not 
appear  to  have  been  a  dull  nor  an  idle  moment  either 
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for  the  court  or  counsel.  Small  wonder  if  some  misunder- 
standing crept  into  the  proceedings  and  was  reflected  by 
the  record. 

Notwithstanding  the  apparent  confusion  that  the  record 
discloses  on  this  feature  of  the  case,  we  hold  that  it  suffi- 
ciently appears  that  the  amended  reply  to  defendant's 
amended  answer  was  a  part  of  the  record  at  the  time  the 
case  was  tried,  even  though  it  may  have  lacked  the  formal- 
ity of  a  file  mark  and  entry  on  the  appearance  docket. 

Respecting  the  merits :  The  nature  of  a  written  instru- 
ment is  ordinarily,  of  course,  to  be  determined  by  its 
language,  subject  however  at  times  to  the  meaning  placed 
thereon  by  the  parties.  The  instrument  in  question  in 
large  type  on  its  face,  at  the  top  of  the  page,  is  denomi- 
nated: '^Order  for  gas  and  gasoline  engine."  And  it  is 
referred  to  as  an  order  four  or  five  times  in  the  bodv  of 
the  instrument.  So  that  it  is  reasonable  to  believe  that 
defendant's  agents  may  have  referred  to  it  as  an  order  and 
that  plaintiflf  was  thereby  deceived. 

Defendant  contends  that,  under  the  provisions  of  the 
warranty,  "it  was  beyond  the  power  and  the  authority"  of 
the  agents  who  took  the  order  "to  make  any  representa- 
tion or  warranty  whatsoever  in  respect  to  the  said  engine," 
and  their  authority  was  confined  to  soliciting  the  con- 
tract. ^Defendant  also  contends  that  plaintiff  by  his  con- 
duct waived  the  provisions  of  the  warranty  on  which  he 
now  relies,  in  that  he  violated  the  provision  that  the  "use 
of  the  engine  after  three  days,  or  failure  to  give  written 
notice  to  said  seller  or  failure  to  return  the  engine  as  above 
specified,  shall  operate  as  an  acceptance  of  it  and  a- fulfil- 
ment of  this  warranty." 

Defendant's  argument  is  not  tenable.  The  rule  that  i» 
applicable  to  the  present  case  on  this  point  is  discussed  at 
some  length  in  Advance  Thresher  Co.  v.  Yinckel,  84  Neb. 
429,  and  therefore  need  not  here  be  detailed  at  length.  We 
may  say,  however,  in  brief  that  we  there  held : 

"The  fact  that  notice  of  failure  of  a  machine  to  fulfil 
the  requirements  of  a  printed  warranty  is  not  given  in  the 
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manner  provided  by  the  contract  is  no  defense  against  an 
alleged  breach  of  warranty  where  the  vendor  under  such 
notice  as  is  given  him  by  the  vendee  undertakes  to  remedy 
the  defects  complained  of  by  the  latter. 

"Where  a  contract  for  the  sale  of  a,  machine  provides 
that  a  retention  thereof  by  the  vendee  beyond  a  given  pe- 
riod will  operate  as  a  waiver  of  defects,  held  to  be  inapplic- 
able where  the  vendor  induced  the  vendee  to  retain  the 
machine  under  a  promise  that  the  defects  would  be  reme- 
died." 

To  substantially  the  same  effect  is  Fairbanks,  Morse  d 
Co.  V.  Nelspn,  217  Fed.  218. 

Some  evidence  was  introduced  by  the  parties,  and  for 
the  most  part  controverted,  that  in  the  present  state  of  the 
record  need  not  be  here  reviewed,  tending  to  establish 
some  at  least  of  the  mateiial  allegations  of  their  respective 
pleadings.  Such  evidence  should  have  been  submitted  to 
the  jury.  But  with  respect  to  plaintiff's  offer  to  prove 
the  damages  that  he  contends  he  sustained  from  loss  of 
crops  because  of  failure  of  the  engine  in  question  to  pump 
the  required  amount  of  water  to  irrigate  and  to  mature 
such  crops,  we  conclude  that  the  court  did  not  err  in  ex- 
cluding his  offer  of  proof  on  this  point.  The  damages  so 
claimed  are  uncertain,  contingent,  speculative,  and  remote, 
and  cannot  ordinarily,  in  an  action  of  this  nature,  f>e  made 
the  basis  of  a  recovery.    17  C.  J.  753,  sec.  86. 

Upon  a  review  of  the  entire  record,  consisting  of  almost 
1,000  pages,  we  cohclude  that  justice  will  be  best  served  by 
a  new  trial.  The  judgment  is  therefore  reversed  and  the 
cause  .remanded  for  a  new  trial  in  conformitv  with  the 
views  herein  expressed,  with  permission  to  the  respective 
parties,  or  either  of  theui,  to  amend  their  pleadings  if  so 
advised. 

Beveused. 
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Isaac  N.  McDougal  v.   State  of  Nebraska. 

Filed  January  IS,  1521.    No.  21402. 

Criminal  Law:  Refusal  of  Instbuction.  When  in  a  criminal  case  the 
accused  has  introduced  evidence  tending  to  prove  good  character, 
and  the  court  has  not  instructed  the  jury  thereon,  it  is  reversible 
error  to  refuse  a  tendered  instruction  that  correctly  states  the 
law  on  that  question. 

Error  to  the  district  court  for  Red  Willow  county : 
Charles  E.  Eldred,  Judge.   Reversed, 

Walter  D.  tTames,  Somerville  d  Kiplinger  and  Lamhe 
&  Butler  J  for  plaintiff  in  error. 

Clarence  A.  Davis,  Attorney  General,  and  Mason  Wheel- 
er, contra, 

Dban^  J. 

Isaac  N.  McDougal,  aged  63,  was  charged  with  the  (Time 
of  committing  a  rape  upon  the  person  of  a  female  child 
under  the  age  of  statutory  consent.  The  jury  found  him 
guilty  of  an  assault  with  intent  to  commit  the  crime  with 
which  he  was  charged  and  he  was  sentenced  to  serve  an  in- 
determinate term  of  from  two  to  fifteen  years  in  the  pc  n- 
itentiary.  From  a  judgment  on  the  verdict  he  prosecutes 
error. 

Defendant  denied  liis  guilt  and  introduced  witnesses 
tending  to  prove  that  he  was  a  man  of  good  reputation 
and  of  good  repute  for  virtue  and  chastity.  Matt  Stewart 
is  a  county  commissioner  and  h«s  been  a  resident  of  M  Cr)ok 
and  of  the  county  more  than  20  years.  He  has  known  de- 
fendant 14  or  15  years,  and  testified  that  his  reputation 
"for  virtue  and  chastity"  in  the  community  in  which  he 
lived  was  good.  Mrs.  Rink,  who  for  12  years  has  resided 
on  a  farm  about  one  mile  from  the  home  of  the  prosecutrix 
and  who  was  .acquainted  with  defendant  15  or  20  years, 
testified  that  his  reputation  in  the  community  was  good 


654  NEBRASKA  REPORT».  [Vol.  105 

_         1 

McDougal  V.  State. 

849  to  "good  moral  character"  and  with  fespect  to  "virtue 
and  chastity.''  John  E.  Kelly  is  a  lawyer  who  has 
resided  at  McCook  35  or  40  years  and  has  known  defendant 
10  years.  He  testified  that  he  never  heard  defendant's 
reputation  for  virtue  and  chastity  questioned  "up  to  that 
time/^  meaning  until  he  was  charged  with  the  crime  in 
question.  The  state  did  not  cross-examine  the  character 
witnesses  nor  offer  any  evidence  on  that  subject. 

The  court  of  its  own  motion  gave  eleven  instructions, 
but  did  not  instruct  on  character.  Three  instructions 
on  that  subject  were  separately  tendered  by  defendant 
and  all  were  refused.  As  to  one  of  them  the  refusal  was 
without  error.  Two  of  the  requested  instructions  correctly 
state  the  law  and  either  one  of  them  should  have  been 
given  as  requested.  The  two  instructions  se  tendered  and 
refused  follow: 

"You  are  instructed  by  the  court  that,  while  previous 
good  character  does  not  constitute  an  excuse  or  justifica- 
tion for  the  commission  of  a  crime,  still  evidence  of  good 
character  is  allowed  by  law  as  substantive  proof,  and 
either  of  itself  or  in  connection  with  other  evidence  may 
be  suffiiCient  to  produce  an  acquittal  by  the  creation  of  a 
reasonable  doubt  in  the  minds  of  the  jurors.  It  is  to  be 
considered  by  you  with  all  the  other  evidence  in  the  case 
in  determining  the  general  question  of  guilt  or  innocence, 
and  is  to  be  given  by  you  such  weight  as,  under  all  the  facts 
and  circumstances,  it  is  entitled  to  in  the  sound  judgment 
of  the  jury." 

The  other  reads :  "You  are  instructed  by  the  court  that 
the  defendant  has  called  witnesses  to  prove  his  good  charac- 
ter. Such  evidence  is  admissible  under  the  law  as  a  cir- 
cumstance favorable  to  the  accused  to  be  considered  bv 
you  as  jurors,  in  connection  with  all  the  other  evidence 
bearing  upon  the  question  of  guilt  or  innocence,  and  to 
be  given  such  weight  as  the  jury  believe  it  fairly  entitled 
to,  and,  when  so  considered,  it  may  be  suflScient  to  create 
a  reasonable  doubt,  vhen,  without  it,  none,  would  exist; 
but  your  verdict  is  to  be  drawn  from  the  whole  evidence, 
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and  when,  after  giving  evidence  of  good  character  due 
weight,  the  proof  still  shows  the  accused  to  be  guilty  be- 
yond a  reasonable  doubt,  such  evidence  of  good  character 
is  unavailing." 

Whether  the  court  erred  in  refusing  to  give  either  of 
the  above  instructions  is  the  onlj  error  alleged  and  is  the 
only  point  to  be  decided  here.  The  question  involved  here 
is  well  settled  in  this  state.  "Previous  good  character 
of  the  accused  in  a  criminal  prosecution  is  a  fact  which 
he  is  entitled  to  have  submitted  for  the  consideration  of 
the  jury  precisely  as  any  other  circumstance  favorable  to 
him,  without  disparagement  by  the  court.''  Johnson  v. 
State,  34  Neb.  257.  To  the  same  effect  is  Sweet  v.  State, 
75  Neb.  263. 

The  same  question  arose  in  a  criminal  case  in  Michigan. 
In  People  v.  Garbutt,  17  Mich.  8,  the  trial  court  refused  to 
give  an  instruction  that  was  tendered  as  to  good  character. 
This  was  held  to  be  error.  Judge  Cooley  wrote  the  opinion 
of  the  court  and  said:  "Good  character  is  an  important 
fact  with  every  man ;  and  never  more  so  than  when  he  is  put 
on  trial  charged  with  an  offense  which  is  rendered  improb- 
able in  the  last  degree  by  a  uniform  course  of  life  wholly 
inconsistant  with  any  such  crime.  There  are  cases  where  it 
becomes  a  iman's  sole  dependence,  and  yet  may  prove  suffi- 
cient to  outweigh  evidence  of  the  most  positive  character. 
The  most  clear  and  convincing  cases  are  sometimes  satis- 
factorily rebutted  by  it,  and  a  life  of  unblemished  integ- 
rity becomes  a  complete  shield  of  protection  against  the 
most  skilful  web  of  suspicion  and  falsehood  which  con- 
spirators have  been  able  to  weave.  Good  character  may 
not  only  raise  a  doubt  of  guilt  which  would  not  otherwise 
exist,  but  it  may  bring  conviction  of  innocence.  In  every 
criminal  trial  it  is  a  fact  which  the  defendant  is  at  liberty 
to  put  in  evidence;  and,  being  in,  the  jury  have  a  right 
to  give  it  such  weight  as  they  think  it  entitled  to."  16 
C.  J.  p.  584,  sec.  1129,  p.  979,  sec.  2380;  People  v,  Jackson, 
182  N.  Y.  66;  People  v.  Bonier,  179  N.  Y.  315;    United 
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States  V,  Giinnell,  16  Mackey    (D.  C.)    196;     Bishop  v. 
State,  72  Tex.  Cr.  Rep.  1. 

In  Sweet  v.  Stafe,  75  Neb.  263,  at  page  270  the  court 
say:  "While  the  giving  of  an  instruction  respecting  evi- 
dence of  good  character  may  have  been  proper,  noninstruc- 
tion  alone  on  that  point,  in  the  absence  of  a  proffered  in- 
struction correctly  stating  the  law,  is  not  prejudicial  error.'' 
But  that  is  not  the  case  hei'e.  Noninstruction  alone  is  not 
the  basis  of  the  complaint  in  the  present  case,  but  refusal 
to  give  a  tendered  instruction  on  character  that  correctly 
stated  the  law  on  that  subject. 

It  seems  to  be  the  universal  rule  that,  when  in  a  criminal 
case  the  accused  has  introduced  evidence  tending  to  prove 
good  character  and  the  court  has  not  instructed  the  jury 
thereon,  it  is  reversible  error  for  the  court  to  refuse  to 
give  the  tendered  instruction  that  correctly  states  the  law 
on  that  question. 

The  judgment  is  reversed  and -the  cause  remanded  for 
further  proceedings  in  accordance  with  law. 

Reversed. 

Letton^  J.,  dissenting. 

The  proof  of  defendant's  guilt  is  clear  and  convincing, 
not  only  from  the  mouths  of  witnesses,  but  from  the  physi- 
cal facts  in  evidence.  The  defendant  is  a  farm  laborer 
without  a  fixed  place  of  abode  except  when  employed, 
although  he  appears  to  have  lived  in  and  about  McCook 
most  of  the  time  for  a  good  many  years.  Five  witnesses 
were  called  as  to  character,  but  only  two  fully  qualified 
themselves  and  gave  positive  testimony  in  defendant's 
favor.  The  jury  had  the  benefit  of  this  evidence,  and  it 
was  fully  instructed  as  to  the  presumption  of  innocence. 
The  defendant  requested  twenty-one  instructions  in  all, 
four  of  them  on  the  question  of  character.  Some  of  the 
latter  were  erroneous  as  apjMied  to  the  facts.  Considering 
all  the  circumstances  in  this  case,  while  the  court  should 
have  given  an  instruction  on  this  subject,  I  am  of  the  opin- 
ion that  the  defendant  would  and  should  have  been  convict- 
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ed  in  any  event,  and  that  the  refusal  to  give  one  of  the 
four  instructions  tendered  on  this  point  does  not  justify 
a  reversal  and  a  retrial  of  the  ease. 
RoSE^  J.,  concurs  in  this  dissent. 


William  B.  Shurtlbff^  appellant^  v.  Occidental  Build- 
ing &  Loan  Association^  appellee. 

Filed  Januaby  19,  1921.     No.  21113. 

1.  Damages:  Contract  to  Lend  Monet:  Breach:  Measure  of  Dam- 
ages. The  measure  of  damages  for  a  breach  of  contract  to  lend 
money  is  usually  the  difference  between  the  contract  interest  rate 
and  the  increased  interest  rate  the  borrower  is  obliged  to  pay  in 
procuring  a  new  loan.  Where,  however,  the  specific  purpose  for 
which  the  loan  was  made  was  communicated  to  the  lender,  and  it 
appears  that  the  borrower  has  suffered  special  damages  by  the 
breach,  which  are  pleaded  and  proved,  the  damages  recoverable 
are  such  as  may  fairly  and  reasonably  be  supposed 'to  have  been 
in  the  contemplation  of  both  parties  at  the  time  of  making  the 
contract,  as  the  probable  result  of  a  breach  of  it. 

2.  :   :    Question   fob  Jury.     Whether   certain   claimed 

damages,  not  too  remote  and  speculative,  arising  out  of  the  in- 
creased  cost  of  constructing  a  building,  can  be  recovered  in  an 
action  for  damages  for  a  breach  of  a  contract  to  lend  money  to 
aid  in  its  construction  depends  upon  whether  such  damages  were 
fairly  and  reasonably  within  the  contemplation  of  the  parties  at 
the  time  of  making  the  contract,  as  a  probable  consequence  of  a 
breach  of  it,  and  is  a  question  of  fact  to  be  determined  by  the 
jury. 

3.   :  —:  Speculative  Damages.     Damages  claimed  for  the 

loss  of  anticipated  rents  of  a  building  during  a  period  of  delay  in 
its  construction,  claimed  to  have  been  occasioned  by  a  breach  of 
contract  to  lend  money  for  its  construction,  are,  under  the  cir- 
cumstances proved,  too  remote  and  speculative  to  be  recoverable. 

4.  : :  Attorney's  Fees:  Costs.    Under  the  circumstances 

proved,  claimed  damages  for  attorney  fees  and  costs  in  perfecting 
the  title  in  order  to  procure  a  loan  are  not  recoverable. 

Appeal  from  the  district  court  for  Lancaster  county: 
William  M.  Mobning,  Judge.    Reversed. 
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C.  C.  Flansburg^  for  appellant. 

Max  V.  Beyhtol  and  Oaines  S  Van  Orsdel,  contra. 

Day,  J. 

This  action  was  brought  by  William  B.  Shurtleflf,  in 
the  district  court  for  Lancaster  county,  against  the  Occi- 
dental Building  &  Loan  Association  to  recover  special 
damages  claimed  to  have  been  sustained  by  him  for  an  al- 
leged breach  of  contract  on  the  part  of  the  defendant  to 
lend  the  plaintiff  |16,000. 

The  petition  alleges  in  apt  terms  the  making  of  the  con- 
tract for  the  loan,  the  unwarranted  breach*  thereof  by  the 
defendant,  and  the  items  going  to  make  up  his  claim  for 
special  damages,  which  may  be  epitomized  as  damages 
arising  out  of  the  increased  cost  of  the  building;  the  loss 
of  prospective  rents ;  and  the  court  costs  and  attorney  fees 
incurred  in  perfecting  his  abstract  to  meet  the  require- 
ments of  the  defendant,  a  more  detailed  statement  of  which 
will  hereinlif  ter  appear. 

At  the  close  of  the  testimony,  on  motion  of  the  defendant, 
the  court  directed  the  jury  to  return  a  verdict  for  the  de- 
fendant, which  was  accordingly  done,  and  judgment  ren- 
dered thereon  for  the  defendant.  The  plaintiff  has  ap- 
pealed. 

The  only  question  presented  by  the  appeal  is  whether  the 
court  erred  in  instructing  a  verdict  for  the  defendant. 

It  was  the  theory  of  the  trial  court,  as  disclosed  by  its 
remarks  in  ruling  on  the  defendant's  motion  for  a  di- 
rected verdict  in  its  favor,  that,  conceding  ihat  the  plain- 
tiff had  established  the  making  of  the  contract  for  the 
loan,  and  conceding  the  unwarranted  breach  thereof  by 
the  defendant,  still  the  plaintiff  must  fail  for  the  reason 
that  no  damages  such. as  the  law  recognizes  for  a  breach 
of  a  contract  to  lend  money  had  been  shown.  The  trial 
court  took  the  view  that  the  measure  of  damages  in  such 
cases  is  the  difference  between  the  contract  rate  of  interest 
and  the  rate  the  borrower  would  have  been  required  to  pay 
in  procuring  the  money  elsewhere;  and,  there  being  no 
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testimony  that  a  greater  rate  of  interest  would  have  been 
required,  that  therefore  no  damages  would  lie.  It  was 
also  the  view  of  the  trial  court  that  the  damages  claimed 
were  too  remote  and  speculative  to  form  the  basis  of  re- 
covery. 

In  passing  upon  the  correctness  of  the  ruling  of  the  court, 
we  must  consider  the  testimony  tending  to  support  the 
plaintiff^s  theory  of  the  case  in  its  most  favorable  aspect. 
In  support  of  the  plain tiflf's  theory,  the  testimony  tends 
to  show  that  on  October  5,  1916,  the  plaintiflf  made  an  ap- 
plication to  the  defendant  for  a  loan  of  f 25,000  upon  an 
apartment  house  which  the  plaintiflf  contemplated  building 
upon  a  lot  then  owned  by  him  in  the  city  of  Lincoln,  Ne- 
braska. At  the  time  of  the  application  the  plaintiflf  exhibit- 
ed to  the  defendant  the  plans  of  the  proposed  building, 
which  the  defendant  examined,  figured  the  cost  of  the  build- 
ing, and  informed  the  planitiflf  that  his  estimates  were  too 
high,  but  finally  agreed  to  make  a  loan  of  |16,000  upon  the 
premises,  the  money  to  be  advanced  from  time  to  time  as 
the  building  progressed  toward  completion.  This  proposi- 
tion was  accepted  by  the  plaintiflf,  and  in  furtherance  of  the 
agreement  on  October  23, 1916,  he  signed  a  note  for  f  16,000 
payable  to  the  defendant,  and  plaintiflf  and  his  wife  duly 
executed  a  mortgage  upon  the  premises  to  secure  the  pay- 
ment of  said  note.  The  mortgage  and  note  were  delivered 
to  the  defendant  and  accepted  by  it,  and  the  mortgage  was 
duly  filed  for  record  the  following  day.  The  testimony 
also  shows  that  plaintiflf,  relying  upon  his  contract,  com- 
menced the  erection  of  the  building  in  November,  1916,  in 
accordance  with  the  plans  exhibited  to  the  defendant; 
that  plaintiflf  submitted  to  the  defendant  an  abstract  of  his 
title,  to  which  objections  were  made,  and,  in  order  to  satisfy 
the  requirements  of  the  defendant,  plaintiflf  commenced 
two  suits  to  clear  the  cloud  upon  his  title,  and  in  the  -end, 
about  March  1,  1917,  submitted  an  abstract  which  met  all 
the  requirements  of  the  defendant;  that  meanwhile  the 
plaintiflf  had  proceeded  with  the  construction  of  the  build- 
ing, and  had  expended  thereon  about  $12,000;  that  he  had 
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let  contracts  for  the  heating  and  the  plumbing,  and  the 
building  had  progressed  to  the  stage  that«it  was  ready  for 
plastering;  the  roughing  in  on  the  contracts  for  heating  and 
plumbing  had  been  done,  and  the  radiation  delivered  on 
the  premises;  that  on  several  occasions  the  defendant  had 
examined  the  building,  and  made  no  complaint  or  ob- 
jections to  the  manner  of  its  construction;  that 
on  March  5,  1917,  the  defendant  again  examined  the 
building,  and  then,  for  the  first  time,  informed  the  plain- 
tiff that  the  building  would  not  stand  a  loan  of  |16,000,  and 
offered  to  make  a  new  loan  of  |12,000,  which  the  plaintiff 
refused;  that  thereupon  the  defendant  returned  to  plain- 
tiff^ the  note,  marked  canceled,  the  mortgage,  a  release  of 
the  mortgage,  and  the  abstract,  and  refused  to  carry  out 
the  contract  for  the  loan ;  that  the  plaintiff  made  efforts  to 
borrow  the  money  elsewhere,  and  used  due  diligence  in 
that  behalf,  but  did  not  succeed  in  making  a  new  loan  until 
September  or  October,  1917,  and  then  was  able  to  borrow 
but  Jll,  000;  that,  by  reason  of  the  failure  of  the  defendant 
to  advance  the  money,  the  plaintiff  was  unable  to  meet  the 
payments  on  the  contracts  for  heating  and  plumbing,  so 
that  his  contractors  ceased  work  and  refused  to  carry  out 
their  contracts,  and  the  materials  on  the  ground  which 
were  not  in  place  in  the  building  were  removed  by  the 
contractors;  that  in  completing  the  building  in  accordance 
with  the  plans,  aft^r  procuring  the  money  to  do  so,  the 
plaintiff  was  obliged  to  pay  for  the  plumbing  the  sum  of 
$150  above  the  original  contract  price ;  that  he  was  required 
to  pay  the  sum  of  $250  above  the  original  contract  price 
for  the  heating,  and,  to  even  do  this,  reduced  the  amount 
of  radiation  called  for  in  the  original  contract;  that  if 
the  same  amount  of  radiation  had  been  put  in  as  called 
for  by  the  original  contract,  the  increased  cost  would 
have  been  from  $800  to  $1,000  more;  that  there  was  a 
delay  of  several  months  in  the  comph^ion  of  the  building 
occasioned  by  the  breach  of  the  contract,  and  that  by 
reason  thereof  the  plaintiff'  lost  proj^pective  rents ;  that  the 
gross  rental  was  $375  a  month,  and  that  there  was  a  great 
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demand  for  houses^  and  that  the  building  could  have  been 
rented ;  that  he  paid  out  in  costs  and  attorney  fees  in  per- 
fecting his  title  to  meet  the  requirements  of  the  defendant 
the  sum  of  |150. 

The  measure  of  damages  for  a  branch  of  a  contract  to 
lend  money  is  usually,  as  announced  by  the  trial  court,  the 
difference  between  the  contract  interest  rate  and  the  in- 
creased interest  rate  the  borrower  is  obliged  to  pay  in  pro- 
curing a  new  loan.  There  are  certain  exceptions  to  this  rule, 
one  of  which  is  that,  where  it  appears  that  the  specific  pur- 
pose for  which  the  loan  was  made  was  communicated  to  the 
lender  at  the  time  the  contract  was  entered  into,  and  where 
it  further  appears  that  the  borrower  has  suffered  special 
damages  by  the  breach,  which  are  pleaded  and  proved,  the 
damages  recoverable  are  such  as  may  fairly  and  reasonably 
be  supposed  to  have  been  in  the  contemplation  of  the  parties 
at  the  time  of  making  the  contract,  as  the  probable  result 
of  a  breach  of  it.  The  leading  case  upon  this  general  sub- 
ject, and  one  frequently  cited  by  the  courts,  is  Hadley  v. 
Baxendale,  9  Exch.  (Eng.)  *341,  *354,  in  which  it  is  said: 

"Where  t^^o  parties  have  made  a  contract,  which  one  of 
them  has  broken,  the  damages  which  the  other  party 
ought  to  receive  in  respect  of  such  breach  of  contract 
should  be  such  as  may  fairly  and  reasonably  be  considered, 
either  arising  naturally,  that  is,  according  to  the  usual 
course  of  things,  from  such  breach  of  contract  itself,  or 
such  as  may  reasonably  be  supposed  to  have  been  in  the 
contemplation  of  both  parties  at  the  time  they  made  the 
contract,  as  the  probable  result  of  the  breach  of  it.  Now, 
if  the  special  circumstances  under  which  the  contract  was 
actually  made  were  communicated  by  the  plaintiffs  to  the 
defendants,  and  thus  known  to  both  parties,  the  damages 
resulting  from  the  breach  of  such  a  contract,  which  they 
would  reasonably  contemplate,  would  be  the  amount  of 
injury  which  would  ordinarily  follow  from  a  breach  of  con- 
tract under  these  special  circumstances  so  known  and  com- 
municated." 
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In  8  R.  C.  L.  464,  sec.  31,  it  is  said :  "As  a  general 
rule  the  measure  of  damages  for  breach  of  an  agreement  to 
loan  money  is  the  difference,  if  any,  between  the  interest 
that  the  borrower  contracted  to  pay  and  whaft  he  was  com- 
pelled to  pay  to  procure  the  money ;  not  exceeding,  perhaps 
the  highest  rate  allowed  by  law.  ♦  ♦  ♦  While  the  re- 
covery is  often  limited  to  nominal  damages,  special  dam- 
ages may  be  recovered  where  the  money  is  to  be  used  for  a 
particular  purpose  which  is  known  at  the  time  to  the  party 
agreeing  to  make  the  loan,  provided,  of  course,  that  such 
damages  are  not  speculative  or  remote."  In  Murphy  v,  Han- 
nay  37  N.  Dak.  156,  it  is  said :  "The  measure  of  damages  for 
the  breach  of  a  contract  obligation  to  loan  money  is  not 
necessarily  restricted  to  nominal  damages,  and  where  it 
appears  that  special  circumstances  were  known  by  both  par- 
ties, from  which  it  must  have  been  apparent  that  special 
damages  would  be  suffered  in  case  of  failure  to  fulfil  the  ob- 
ligaticm,  such  special  damages  as  may  appear  to  have  been 
reasonably  contemplated  by  the  parties  are  recoverable." 
For  cases  supporting  the  general  view  see  Holt  v.  United 
Security  Life  Ins.  d  Trust  Co.,  76  N.  J.  Law,  585,  21  L.  R. 
A.  n.  s.  691 ;  Ijevinski  v.  Middlesex  Banking  Co.,  92  Fed. 
449. 

In  the  case  before  us  it  must  be  borne  in  mind  that  the 
plaintiff  in  contracting  for  the  loan  did  so  with  the  special 
purpose  in  view  of  constructing  the  building  and  paying  for 
it  in  part  at  least,  out  of  the  money  to  be  advanced  on  the 
loan  from  time  to  time  as  the  building  progressed,  this 
fact  was  made  known  to  the  defendant  at  the  time.  That 
the  plaintiff  in  carrying  out  the  project  might  enter  into 
contracts  with  contractors  for  various  parts  of  the  work 
would  seem  to  be  within  the  fair  and  reasonable  contem- 
plation of  tV'^  parties  at  the  time  the  contract  for  the  loan 
was  made,  and  that,  if  the  contract  were  breached,  the 
plaintiff  might  suffer  damages.  Whether  such  facts  were 
reasonably  within  the  contemplation  of  the  parties,  and 
whether  it  must  have  been  reasonably  contemplated  that 
special  damages  would  be  suffered  by  a  failure  to  carry 
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out  the  agreement,  were  questions  which,  under  the  evi- 
dence, in  our  opinion  should  have  been  submitted  to  the 
jury.  As  to  whether  the  damages  claimed  were  too  remote 
and  speculative  to  form  the  basis  of  recovery  is  for  the 
court  to  determine. 

As  we  view  the  record,  the  item  of  special  damages 
arising  out  of  the  increased  cost  of  the  heating  and  plumb- 
ing, above  the  cost  in  the  original  contracts,  are  not  too 
remote  and  speculative  to  form  the  basis  of  recovery. 
Here  the  plaintiff  had  made  contracts  for  the  performance 
of  this  work,  presumably  with  parties  who  were  able  to 
fulfil  their  agreements.  That  the  work  was  not  completed 
was  due  to  the  plaintiff's  inability  to  pay  for  it,  which  in 
turn  was  brought  about  by  the  defendant's  default.  Such 
damages  appear  to  be  the  direct  and  immediate  result  of 
the- breach  of  the  contract. 

As  to  the  element  of  special  damages  arising  from  the 
loss  of  rents  of  the  building  for  the  period  of  delay  in  the 
completion  thereof,  occasioned  as  the  plaintiff  <;laims  by 
a  breach  of  the  contract,  we  are  of  the  view  that  such  dam- 
ages are  too  remote  and  speculative  to  form  the  basis  of 
recovery.  Too  many  independent  circumstances  followed 
the  breach  of  the  contract  to  say  that  the  loss  of  rents  was 
the  direct  and  immediate  result  of  such  breach.  So,  with 
respect  to  the  costs  and  attorney  fees  paid  by  the  plain- 
tiff to  perfect  his  title  to  meet  the  requirements  of  the 
defendant,  we  are  of  the  view  that  they  are  not  proper  ele- 
ments of  damage.  The  demands  made  by  the  defendant 
may  have  been  somewhat  technical,  as  claimed  by  the 
plaintiff,  and  yet  in  our  view  they  are  not  beyond  the 
reasonable  requirements  of  a  careful  and  prudent  person 
engaged  in  loaning  money.  As  before  stated,  the  plaintiff 
procured  a  loan  elsewhere.  Had  he  not  previously  perfect- 
ed his  title,  he  would  in  all  probability  have  been  required 
to  do  so,  paying  therefor  approximately  the  same  amount. 

In  this  discussion  we  have  ommitted  any  reference  to  the 
argument  of  defendant's  counsel,  for  the  reason  that  it  is 
based  upon  the  theory  of  defendant  of  the  evidence,  and 


r>64  NEBRASKA  REPORTS.  [Vol.  105 


Sullivan  ▼.  Furnas  County. 


overlooks  in  a  large  measure  the  plaintiff's  testimony. 
But,  inasmuch  as  there  was  a  directed  verdict  for  the 
defendant,  it  is  incumbent  upon  us  to  consider  the  testi- 
mony as  to  the  plaintiff's  claims  in  its  most  favorable 
aspect. 

From  what  has  been  said,  it  follows  that  the  judgment 
of  the  trial  court  should  be  reversed,  and  the  cause  remand- 
ed for  further  proceedings. 

RkVERSED    and    &EMANDBD. 

Flansburg^  J.,  not  sitting. 


John  Sullivan,  appellant,  v.  Furnas  County,  appellbe. 

Filed  January  19,  1921.    No.  21597. 

1.  Becognizance:  Fobfeitube:  Liability.  W^here  a  recognizance  in  a 
penal  sum  named  is  entered  into  for  the  appearance  of  the  prin- 
cipal in  court  on  a  day  certain,  and  the  principal  fails  to  appear, 
the  mere  entry  of  the  default  and  the  declaration  of  forfeiture  of 
the  recognizance  does  not  fix  and  determine  the  extent  of  the 
penalty  to  be  exacted, 

2.   : : .    In  an  action  upon  a  forfeited  recognizance, 

the  court,  in  fixing  the  amount  of  penalty  to  be  exacted,  may,  under 
section  9017,  Rev.  St.  1913,  remit  or  reduce  any  part  of  the  whole 
of  such  penalty,  and  may  render  judgment  therein  according  to 
the  circumstances  of  the  case  and  the  situation  of  the  parties, 
and  upon  such  terms  and  conditions  as  to  the  court  shall  seem 
Just  and  reasonable. 

3.  : :  .  When  the  surety  upon  a  forfeited  recogni- 
zance pays  into  court  the  amount  of  the  penalty  named  therein, 
under  the  mistaken  belief  that  the  amount  of  the  penalty  is  fixed 
by  the  forfeiture,  there  is  no  consideration  for  the  payment,  and 
the  county  is  not  entitled  to  hold  the  money  as  against  the  right- 
ful claimant. 

Appeal  from   the   district  court   for   Furnas   county: 
Charles  E.  Eldred,  Judge.    Affinned. 

Lambe  &  Butler  and  Walter  D.  James,  for  appellant. 
John  8teven8,  contra. 
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Day,  J. 

The  district  court  for  Furnas  county  sustained  a  demur- 
rer to  plaintiflf^s  petition,  and,  plaintiff  declining  to  plead 
further,  his  action  was  dismissed.    Plaintiff  has  appealed. 

The  grounds  of  the  demurrer  were:  That  there  is  a 
defect  of  parties  plaintiff;  that  there  is  a  defect  of  parties 
defendant;  and  that  the  petition  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action  against  the  defend- 
ant. 

The  facts  alleged  in  the  petition,  in  so  far  as  necessary 
to  an  understanding  of  the  questions  raised  by  the  de- 
murrer, are  substantially  as  follows:  On  November  17, 
1917,  one  Otis  Sullivan,  a  son  of  the  plaintiff,  as  principal, 
together  with  C.  E.  V.  Smith,  as  surety,  entered  into  a 
recognizance  to  the  state  of  Nebraska,  in  the  district  court 
for  Furnas  county,  in  the  penal  sum  of  |500,  conditioned 
that  the  said  Otis  Sullivan  would  be  and  appear  before 
said  district  court  on  March  11,  1918,  to  answer  to  the 
charge  of  perjury,  pending  therein  against  him.  A  copy 
of  the  recognizance,  which  is  in  the  usual  form,  is  set  out 
in  the  petition.  On  March  11,  1918,  the  said  Otis  Sullivan 
failed  to  appear  in  court  as  required  by  the  terms  of  the 
recognizance,  and  on  March  12,  1918,  the  court  duly  and 
regularly  entered  an  order  forfeiting  the  recognizance.  It 
is  alleged  that  before  C.  E.  V.  Smith  entered  into  the 
recognizance  as  surety,  the  plaintiff  deposited  with  "him 
the  sum  of  ?500,  the  property  of  the  plaintiff,  for  the  pur- 
pose of  indemnifying  and  holding  the  said  C.  E.  V.  Smith 
harmless  from  all  liability,  by  reason  of  entering  into  the 
recognizance;  that  on  April  25,  1918,  the  county  attorney 
of  Furnas  county  represented  to  said  Smith  that  the  dis- 
trict court  had  fully  settled  and  determined  his  liability 
as  surety  on  the  recognizance,  and  had  ordered  and  direct- 
ed the  said  surety  to  pay  to  the  clerk  of  the  district  court 
for  Furnas  county  the  sum  of  $500  in  full  settlement  of 
such  liability;  that  Smith,  believing  and  relying  upon 
the  representations  of  the  county  attorney,  and  without  the 
knowledge  or  consent  of  the  plaintiff,  paid  to  the  clerk 
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of  the  district  court  for  Furnas  county  the  sum  of  f  500, 
the  property  of  the  plaintiff ;  that  said  sum  was  paid  with- 
out consideration  and  without  authority   of  law,  and   is 
now  held  and  retained  by  the  defendant ;  that  at  the  time 
Smith  made  the  payment  the  district  court    for  Furnas 
county  had  not  fully  settled  and  determined  the  liability 
of  said  Smith  as  surety,  neither  had  it  directed  and  or- 
dered the  said  Smith  to  pay  into  the  court  the  sum  of  foOO, 
or  any  other   amount,  in  satisfaction    of  such  liability; 
that  the  only  order  which  had  been  made  in  said  cause  was 
the  order  forfeiting  the  recognizance;     that,  had  Smith 
known  of  the  falsity  of  the  representations  of  the  county 
attorney,  he     would  not  have  made  the    payment;    that 
Otis  Sullivan,  the  principal  in  said  recognizance,  died  on 
October  11,  1918;   that,  after  the  death  of  Otis  Sullivan, 
the  district  court  for  Furnas  county  refused  to  modify  or 
vacate  its  order  forfeiting  said  recognizance,  and  the  order 
or  forfeiture  is  in  full  force  and  effect. 

It  will  be  noted  that  the  $500  in  question  was  deposited 
by  the  plaintiff'  with  Smith  for  the  purpose  of  indemnify- 
ing and  holding  him  harmless  from  all  liability  by  reason 
of  his  suretyship.  Up  to  this  time  the  extent  of  Smithes 
liabilitv  has  not  been  determined,  t'he  mere  forfeiture 
of  the  recognizance  is  not  a  finding  or  determination  of 
the  extent  of  Smith's  liability.  At  most,  it  is  but  a  judi- 
cial determination  of  the  failure  of  Otis  Sullivan  to  appear 
in  court  as  required  by  the  terms  of  the  recognizance. 
There  may  be  circumstances  which  would  amply  justify 
the  court  in  reducing  the  amount  of  the  penalty  to  be 
exacted  below  the  amount  named  in  the  bond.  Section 
9017,  Rev.  St.  1913,  provides:  ^^The  court  in  which  the 
action  for  the  penalty  of  any  forfeited  recognizance  is 
brought  may  remit  or  reduce  any  part  of  the  whole  of 
such  penalty,  and  may  render  judgment  therein  according 
to  the  circumstances  of  the  case  and  the  situation  of  the 
party,  and  upon  such  terms  and  conditions  as  to  such 
court  shall  seem  just  and  reasonable.'^ 

The  forfeiture  of  the  recognizance  is  but  one  of  the 
preliminary  steps  as  a  basis  for  an  action,  and  is  not  a 
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judicial  determination  of  the  amount  of  penalty  to  be  paid. 
It  would  seem,  therefore,  that  at  the  time  Smith  paid  the 
money  into  court  neither  Otis  Sullivan  nor  Smith  nor  the 
plaintiff  owed  any  amount  to  the  county  arising  out  of  the 
forfeiture,  and  that  there  is  no  consideration  which  would 
give  the  county  any  claim  on  the  money  at  this  time. 

As  before  stated,  this  money  was  deposited  with  Smith 
to  hold  him  harmless  against  all  liability  by  reason  of  his 
signing  the  recognizance.  Until  the  extent  of  Smith's 
liability  is  determined,  he  has  the  right  to  have  this  sum 
held  for  his  protection.  He  has  not  consented  that  the 
money  be  withdrawn,  which  was  placed  as  security  against 
his  own  liability.  It-  may  yet  happen  that  Smith  is  held 
to  respond  for  the  penalty  in  the  recognizance.  If  the 
plaintiff  were  successful  in  this  action,  and  later  Smith 
should  be  held  to  respond  for  the  penalty  in  whole  or  in 
part,  a  situation  would  be  presented  in  which,  by  action 
of  the  court.  Smith  has  lost  his  security  and  the  benefits 
of  his  contract  of  indemnity  in  an  action  in  which  he  was 
not  a  party. 

As  we  view  it,  the  plaintiff  has  no  greater  rights  against 
the  county  to  the  possession  of  this  fund  than  he  would 
have  against  Smith,  and  against  the  latter  an  action  will 
not  lie  until  the  extent  of  Smith's  liabilitv  has  been  de- 
termined,  and  the  purpose  for  which  the  money  was  de- 
posited has  been  fulfiled.  Until  then  the  plaintiff  has  no 
legal  right  to  the  fund. 

It  would  seem,  therefore,  that  th^  demurrer  was  rightly 
sustained.  To  straighten  out  this  tangle,  we  deem  it  not 
out  of  place  to  suggest  that  the  extent  of  any  penalty 
to  be  exacted  on  the  forfeited  recognizance  should  first  be 
determined  by  the  court,  and  an  action  then  brought,  if 
necessary,  in  which  all  of  the  parties  are  brought  in  and 
their  respective  rights  determined. 

Under  the  state  of  the  record,  the  plaintiff  is  not  en- 
titled to  a  return  of  the  money  at  this  time.  The  demur- 
rer was,  therefore,  rightly  sustained,  and  the  judgment  is 

Affirmbd. 
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Antonio  Venuto^  appellee^  v.  Carter  Lake  Club  et  ai^., 

appellants. 

Filed  Januaby  19,  1921.    No.  21766. 

Appeal    from  the  district  court  for  Douglas  county: 
Arthur  C.  Wakbley,  Judge.    Afjfirmed  on  condition. 

Carl  E,  Herring  and  Brome  &  Ramsey,  for  appellants. 

Anson  IT,  Bigelow,  contra. 

Day^  J. 

This  case  was  before  this  court  upon  a  former  occasion, 
being  reported  in  104  Neb.  782,  wherein  the  facts  out  of 
which  the  action  arose  may  be  found. 

Upon  the  first  trial  in  the  district  court,  evidence  was 
taken  bearing  upon  the  issues  tendered,  and  the  court 
found  that  under  the  evidence  the  claimant  w^as  not  a  de- 
pendent within  the  meaning  of  the  compensation  act,  and 
reserved  its  decision  upon  the  other  issues.  The  plaintiff 
appealed  from  the  finding  and  judgment.  Upon  a  review 
of  the  record,  this  court  held  that  the  evidence  was  suffi- 
cient to  sustain  a  holding  that  the  mother  is  a  dependent, 
and  set  aside  the  finding  of  the  district  court  upon  the 
issues  of  support  and  dependency.  In  the  opinion  the 
court  anticipated  the  other  issues  in  the  case  for  the  guid- 
ance of  the  trial  court,  and  remanded  the  case  for  further 
proceedings.  The  plaintiff  thereupon  filed  a  motion  for 
finding  and  judgment  upon  the  pleadings,  the  evidence 
upon  the  former  trial,  and  the  rules  of  law  governing  the 
case  as  determined  by  the  supreme  court.  The  defendants 
also  filed  a  motion  for  a  rehearing  of  the  entire  case,  and, 
among  other  things,  asked  that  defendants  be  given  an 
opportunity  to  take  testimony  in  Italy  showing  that  the 
claimant  was  not  a  dependent,  and  the  extent,  if  any,  of 
the  contributions  made  to  the  claimant  by  the  deceased. 
The  trial  court  sustained  the  plaintiff's  motion  and  over- 
ruled the  defendants'  motion. 
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The  overruling  of  defendants'  motion  is  the  principal 
error  now  relied  upon.  We  think  the  court  did  not  err 
in  its  ruling.  The  decision  of  this  court  was  decisive  of 
the  issues  in  the  case.  Whether  the  defendants  should  have 
been  given  time  to  investigate  further,  with  the  possible 
view  of  taking  testimony  in  Italy  upon  the  issue  of  the 
dependency  of  the  claimant,  was  a  matter  largely  resting^ 
within  the  discretion  of  the  trial  court.  The  showing  made 
went  only  to  the  effect  that  the  defendants  desired  to  make 
an  investigation  of  the' condition  of  claimant,  and  take 
the  testimony  of  the  claimant,  "and  such  other  witnesses 
as  may  be  able  to  furnish  competent  testimony  material 
to  the  issues  joined,  and  present  the  same  to  the  court 
upon  such  rehearing."  We  are  unable  to  say  that  there 
was  an  abuse  of  discretion  in  overruling  the  defendants' 
motion. 

It  is  the  policy  of  the  law  that  cases  arising  under  the 
provisions  of  the  compensation  act  should  be  speedily  de- 
termined. With  that  end  in  view,  the  usual  time  for  mak- 
ing up  the  issues  is  not  given.  The  law  specially  provides 
that  such  cases  shall  be  advanced  on  the  docket  and  de- 
termined as  soon  as  possible.  Under  all  the  circumstances 
before  us,  as  presented  by  the  record,  we  are  of  the  opinion 
that  there  was  no  error  in  the  ruling  of  the  court. 

It  now  appears,  however,  that  the  trial  court,  through 
an  oversight  of  counsel,'  computed  the  amount  to  be  paid 
under  the  provisions  of  section  8,  ch.  85,  Laws  1917,  where- 
as, it  should  have  been  computed  under  the  provisions  of 
section  3663,  Rev.  St.  1913,  in  force  at  the  time  the  cause 
of  action  arose.  By  so  doing  the  court  made  a  weekly 
award  in  a  greater  sum  than  it  should  have  done.  If 
plaintiff  files  a  remittitur  of  |2.50  a  week  in  the  judgment 
rendered,  within  ten  days,  the  judgment  and  order  of  the 
district  court  will  stand  affirmed ;  otherwise,  the  case  will 
be  reversed  and  remanded,  with  directions  to  reduce  the 
award  $2.50  a  week. 

Affiembi)  on  condition. 
Flansbukg,  J«,  dissents. 
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of  the  district  court  for  Furnas  county  the  sum  of  f500, 
the  property  of  the  plaintiff ;  that  said  sum  was  paid  with- 
out consideration  and  without  authority  of  law,  and  is 
now  held  and  retained  by  the  defendant;  that  at  the  time 
Smith  made  the  payment  the  district  court  for  Furnas 
county  had  not  fully  settled  and  determined  the  liability 
of  said  Smith  as  surety,  neither  had  it  directed  and  or- 
dered the  said  Smith  to  pay  into  the  court  the  sum  of  |500, 
or  any  other  amount,  in  satisfaction  of  such  liability; 
that  the  only  order  which  had  been  made  in  said  cause  was 
the  order  forfeiting  the  recognizance;  that,  had  Smith 
known  of  the  falsity  of  the  representations  of  the  county 
attorney,  he  would  not  have  made  the  payment;  that 
Otis  Sullivan,  the  principal  in  said  recognizance,  died  on 
October  11,  1918 ;  that,  after  the  death  of  Otis  Sullivan, 
the  district  court  for  Furnas  county  refused  to  modify  or 
vacate  its  order  forfeiting  said  recognizance,  and  the  order 
or  forfeiture  is  in  full  force  and  effect. 

It  will  be  noted  that  the  $500  in  question  was  deposited 
by  the  plaintiff'  with  Smith  for  the  purpose  of  indemnify- 
ing and  holding  him  harmless  from  all  liability  by  reason 
of  his  suretyship.  Up  to  this  time  the  extent  of  Smith's 
liabilitv  has  not  been  determined,  l^he  mere  forfeiture 
of  the  recognizance  is  not  a  finding  or  determination  of 
the  extent  of  Smith's  liability.  At  most,  it  is  but  a  judi- 
cial determination  of  the  failure  of  Otis  Sullivan  to  appear 
in  court  as  required  by  the  terms  of  the  recognizance. 
There  may  be  circumstances  which  would  amply  justify 
the  court  in  reducing  the  amount  of  the  penalty  to  be 
exacted  below  the  amount  named  in  the  bond.  Section 
9017,  Rev.  St.  1913,  provides:  ^^The  court  in  which  the 
action  for  the  penalty  of  any  forfeited  recognizance  is 
brought  may  remit  or  reduce  any  part  of  the  whole  of 
such  penalty,  and  may  render  judgment  therein  according 
to  the  circumstances  of  the  case  and  the  situation  of  the 
party,  and  upon  such  terms  and  conditions  as  to  such 
court  shall  seem  just  and  reasonable." 

The  forfeiture  of  the  recognizance  is  but  one  of  the 
preliminary  steps  as  a  basis  for  an  action,  and  is  not  a 
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judicial  determination  of  the  amount  of  penalty  to  be  paid. 
It  would  seem,  therefore,  that  at  the  time  Smith  paid  the 
money  into  court  neither  Otis  Sullivan  nor  Smith  nor  the 
plaintiff  owed  any  amount  to  the  county  arising  out  of  the 
forfeiture,  and  that  there  is  no  consideration  which  would 
give  the  county  any  claim  on  the  money  at  this  time. 

As  before  stated,  this  money  was  deposited  with  Smith 
to  hold  him  harmless  against  all  liability  by  reason  of  his 
signing  the  recognizance.  Until  the  extent  of  Smith's 
liability  is  determined,  he  has  the  right  to  have  this  sum 
held  for  his  protection.  He  has  not  consented  that  the 
money  be  withdrawn,  which  was  placed  as  security  against 
his  owm  liability.  It  may  yet  happen  that  Smith  is  held 
to  respond  for  the  penalty  in  the  recognizance.  If  the 
plaintiff  were  successful  in  this  action,  and  later  Smith 
should  be  held  to  respond  for  the  penalty  in  whole  or  in 
part,  a  situation  would  be  presented  in  which,  by  action 
of  the  court.  Smith  has  lost  his  security  and  the  benefits 
of  his  contract  of  indemnity  in  an  action  in  which  he  was 
not  a  party. 

As  we  view  it,  the  plaintiff  has  no  greater  rights  against 
the  county  to  the  possession  of  this  fund  than  he  would 
have  against  Smith,  and  against  the  latter  an  action  will 
not  lie  until  the  extent  of  Smith's  liabilitv  has  been  de- 
termined,  and  the  purpose  for  which  the  money  was  de- 
posited has  been  fulfiled.  Until  then  the  plaintiff  has  no 
legal  right  to  the  fund. 

It  would  seem,  therefore,  that  th^  demurrer  was  rightly 
sustained.  To  straighten  out  this  tangle,  we  deem  it  not 
out  of  place  to  suggest  that  the  extent  of  any  penalty 
to  be  exacted  on  the  forfeited  recognizance  should  first  be 
determined  by  the  court,  and  an  action  then  brought,  if 
necessary,  in  which  all  of  the  parties  are  brought  in  and 
their  respective  rights  determined. 

Under  the  state  of  the  record,  the  plaintiff  is  not  en- 
titled to  a  return  of  the  money  at  this  time.  The  demur- 
rer was,  therefore,  rightly  sustained,  and  the  judgment  is 

Affirmed. 
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Antonio  Venuto^  appellee,  v.  Carter  Lake  Club  et  al., 

appellants. 

Filed  January  19,  1921.    No.  21766. 

Appeal  from  the  district  court  for  Douglas  county: 
Arthur  C.  Wakbley,  Judge.    Afflrmed  on  condition, 

Carl  E.  Herring  and  Bronte  &  Ramsey,  for  appellants. 

Anson  II,  Bigelow,  contra. 

Day,  J. 

This  case  was  before  this  court  upon  a  former  occasion, 
being  reported  in  104  Neb.  782,  wherein  the  facts  out  of 
which  the  action  arose  may  be  found. 

Upon  the  first  trial  in  the  district  court,  evidence  was 
taken  bearing  upon  the  issues  tendered,  and  the  court 
found  that  under  the  evidence  the  claimant  was  not  a  de- 
pendent within  the  meaning  of  the  compensation  act,  and 
reserved  its  decision  upon  the  other  issues.  The  plaintiff 
appealed  from  the  finding  and  judgment.  Upon  a  review 
of  the  record,  this  court  held  that  the  evidence  was  sufli- 
cient  to  sustain  a  holding  that  the  mother  is  a  dependent, 
and  set  aside  the  finding  of  the  district  court  upon  the 
issues  of  support  and  dependency.  In  the  opinion  the 
court  anticipated  the  other  issues  in  the  case  for  the  guid- 
ance of  the  trial  court,  and  remanded  the  case  for  further 
proceedings.  The  plaintiff  thereupon  filed  a  motion  for 
finding  and  judgment  upon  the  pleadings,  the  evidence 
upon  the  former  trial,  and  the  rules  of  law  governing  the 
case  as  determined  by  the  supreme  court.  The  defendants 
also  filed  a  motion  for  a  rehearing  of  the  entire  case,  and, 
among  other  things,  asked  that  defendants  be  given  an 
opportunity  to  take  testimony  in  Italy  showing  that  the 
claimant  was  not  a  dependent,  and  the  extent,  if  any,  of 
the  contributions  made  to  the  claimant  by  the  deceased. 
The  trial  court  sustained  the  plaintiff's  motion  and  over- 
ruled the  defendants'  motion. 
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The  overruling  of  defendants'  motion  is  the  principal 
error  now  relied  upon.  We  think  the  court  did  not  err 
in  its  ruling.  The  decision  of  this  court  was  decisive  of 
the  issues  in  the  case.  Whether  the  defendants  should  have 
been  given  time  to  investigate  further,  with  the  possible 
view  of  taking  testimony  in  Italy  upon  the  issue  of  the 
dependency  of  the  claimant,  was  a  matter  largely  resting^ 
within  the  discretion  of  the  trial  court.  The  showing  made 
went  only  to  the  effect  that  the  defendants  desired  to  make 
an  investigation  of  the*  condition  of  claimant,  and  take 
the  testimony  of  the  claimant,  "and  such  other  witnesses 
as  may  be  able  to  furnish  competent  testimony  material 
to  the  issues  joined,  and  present  the  same  to  the  court 
upon  such  rehearing."  We  are  unable  to  say  that  there 
was  an  abuse  of  discretion  in  overruling  the  defendants' 
motion. 

It  is  the  policy  of  the  law  that  cases  arising  under  the 
provisions  of  the  compensation  act  should  be  speedily  de- 
termined. With  that  end  in  view,  the  usual  time  for  mak- 
ing up  the  issues  is  not  given.  The  law  specially  provides 
that  such  cases  shall  be  advanced  on  the  docket  and  de- 
termined as  soon  as  possible.  Under  all  the  circumstances 
before  us,  as  presented  by  the  record,  we  are  of  the  opinion 
that  there  was  no  error  in  the  ruling  of  the  court. 

It  now  appears,  however,  that  the  trial  court,  through 
an  oversight  of  counsel,"  computed  the  amount  to  be  paid 
under  the  provisions  of  section  8,  ch.  85,  Laws  1917,  where- 
as, it  should  have  been  computed  under  the  provisions  of 
section  3663,  Rev.  St.  1913,  in  force  at  the  time  the  cause 
of  action  arose.  By  so  doing  the  court  made  a  weekly 
award  in  a  greater  sum  than  it  should  have  done.  If 
plaintiff  files  a  remittitur  of  f 2.50  a  week  in  the  judgment 
rendered,  within  ten  days,  the  judgment  and  order  of  the 
district  court  will  stand  affirmed;  otherwise,  the  case  will 
be  reversed  and  remanded,  with  directions  to  reduce  the 
award  $2.50  a  week. 

Affirmed  on  condition. 
Flansbukg,  J,,  dissents. 
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State,  ex  rel.  Nebraska  Building  &  Investment  Com- 
pany, APPELLEE,  V.  Board  ov  Commissioners  of  State 
Institutions  et  al.,  appellants. 

Filed  Januabt  19.  1921.    No.  21769. 

1.  States:  Board  or  Commissioners  of  State  iNSTirurtoNs:  Contracts: 
Discretion.  Under  our  statute  (Laws  1916,  ch.  129)  requiring  the 
board  of  commissioners  of  state  institutions  to  award  a  contract 
to  the  "lowest  responsible  bidder/*  the  board,  in  passing  upon 
the  question  of  the  responsibility  of  the  bidders,  exercises  a  dis- 
cretionary power,  and  its  action  on  that  question  is  judicial  Ih  its 
nature. 

2.   :  :  :  .     The  board  cannot,  however,  act 

arbitrarily  or  capriciously  in  the  matter,  and  before  it  can  reject  a 
bid  on  the  ground  that  the  bidder  is  not  ''responsible,"  as  that 
term  of  the  statute  is  understood,  the  board  must  have  before  it 
information,  or  evidence,  sufficient  to  show  a  rational  and  reason- 
able basis  for  its  decision. 

3.   :  -i :  :  .     The  term  "responsible"  as  used 

in  the  statute  is  not  limited  in  its  meaning  to  mere  financial  re- 
sponsibility, but  includes  within  its  purview  the  general  ability 
and  capacity  of  the  bidder  to  perform  the  work,  his  facilities  and 
suitability  for  the  task,  and  those  qualities  which  he  must  neces- 
sarily have  in  order  that  he  be  able  to  perform  the  contract 
strictly  In  accordance  with  its  terms. 

4.  :  :  :  .    When  the  state  board  has  made  a 

decision,  in  the  exercise  of  a  bona  fide  judgment,  that  a  certain 
bidder  is  not  responsible,  and  when  its  decision  is  rational  and 
based  on  facts  and  not  actuated  by  favoritism,  ill  will,  or  fraud, 
the  court  cannot  set  aside  the  decision. 

6.  Mandamus:  Inferior  Trxbunals:  Control  of  Discretion.  The 
court  has  no  power  by  mandamus  to  control  the  decision  of  those 
matters  which  are  left  by  statute  to  the  discretion  of  inferior  tri- 
bunals. • 

Appeal  from  the  district  court  for  Lancaster  county: 
Willard  E.  Stewart,  Judge.     Reversed  and  dismissed. 

Clarence  A.  Davis,  Attorney  General ,  and  C   L.  Dort, 
for  appellants. 


Vol.  105]  JANUARY  TERM,  1921.  '  571 

I  — _- — — —  ■   -■-  ■      » 

State,  ex  rel.  Nebraska  B.  &  I.  Co.,  v.  Board  of  CommisBioners. 

Doyle  d  Halligan,  contra. 

Flansburg,  J. 

Mandamus  action  against  the  members  of  the  board  of 
commissioners  of  state  institutions  to  compel  cancelation 
of  an  award  of  a  contract  made  by  the  board,  and  to  order 
that  the  contract  be  awarded  to  the  relator,  the  Nebraska 
Building  &  Investment  Company,  which  company  claims  to 
have  been  the  lowest  responsible  bidder.  Judgment  was 
entered  in  favor  of  relator,  canceling  the  prior  award,  as 
prayed,  and  ordering  an  award  of  the  contract  to  relator. 
From  this  judgment  respondents  appealed. 

The  board  of  commissioners  of  state  institutions  hais 
charge  of  the  erection  of  state  buildings.  Contracts  for 
the  construction  of  buildings  costing  more  than  |1,000 
can  be  made  only  through  public  competition,  after  giving 
advertised  notice,  and  must  be  awarded  to  the  "lowest  re- 
sponsible bidder."    Laws  1915,  ch.  129. 

Plans  and  specifications  were  prepared  and  notice  to 
bidders  given  for  the  construction  of  a  hospital  building 
at  the  Soldiers  Home  at  Milford,  Nebraska.  In  the  pro- 
posal to  bidders  certain  items  of  the  work  to  be  let  were 
submitted  in  the  alternative.  At  the  time  of  the  opening 
of  the  bids,  the  board  decided  upon  those  items  which  were 
to  be  considered  as  the  basis  for  the  letting  of  the  contract, 
and  announced  such  conclusion.  Upon  the  work,  based 
upon  the  items  so  decided  upon,  the  bid  of  the  relator  was 
177,353.30,  while  that  of  E.  Rokahr  was  177,96^,  and  other 
bids  ranged  higher.  Relator's  status  thus  became  fixed 
as  the  lowest  bidder  in  point  of  money  amount.  The  board, 
however,  awarded  the  contract  to  Rokahr.  This  award 
the  district  court  ordered  canceled,  upon  the  ground,  evi- 
dently, that  relator,  and  not  Rokahr,  was  found  by  the 
court  to  be  the  lowest  responsible  bidder. 

The  sole  question  is,  how  far  can  the  court  by  a  manda- 
mus proceeding  control  the  board  of  state  institutions  in 
a  determination  as  to  who  are  lowest  responsible  bidders 
in  such  a  case. 
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The  testimony  of  Mr.  Oberlies,  chairman  of  the  board, 
was  that  relator  at  the  time  of  the  awarding  of  the  con- 
tract had  under  construction  for  the  state  two  buildings 
of  which  the  state  was  in  immediate  need,  and  that  the 
work  on  these  buildings  had  been  delayed ;  that  the  board 
had  no  criticism  as  to  the  financial  responsibility  of  the 
relator  company,  but  was  governed  in  rejecting  the  bid  of 
the  company  by  the  opinion  that  relator,  being  a  relatively! 
new  contractor,  and  having  all  the  work  that  it  could 
handle  with  its  equipment  and  facilities,  lacked  the  capac- 
ity, at  that  particular  time,  to  carry  out  a  strict  perform- 
ance of  the  contract  then  to  be  awarded. 

Relator  takes  the  position,  since  the  board  did  not  ques- 
tion its  financial  responsibility,  and  since  the  relator  was 
ready  and  able  to  give  a  bond  required  by  the  statute  to 
insure  the  faithful  performance  of  the  work,  that  the 
question  of  responsibility  is  out  of  the  case,  and  that  there 
renmins  only  the  ministerial  duty  on  the  part  of  the  board 
to  award  the  contract  to  relator  upon  its  bid. 

The  term  "responsible,"  as  used  in  the  statute,  has  a 
broader  meaning  than  a  mere  reference  to  pecuniary  abil- 
ity. It  was  the  intention  of  the  statute  that  a  bidder 
should  be  a  responsible  party  aside  from  the  giving  of  the 
bond.  "Though  a  person  may  be  able  to  give  security  to 
his  employer,  yet  his  ability  to  do  and  perform  with 
promptness  a  heavy  contract,  involving  large  expendi- 
tures, must  depend  greatly  upon  his  own  resources.  For 
this  reason,  it  is  assumed  that  the  statute  required  the 
successful  bidder  to  be  a  ^responsible'  one,  that  is  to  say, 
^able  to  respond  or  to  answer  in  accordance  with  what  is 
expected  or  demianded'  (see  Webster's  Dictionary),  in  ad- 
dition to  the  giving  of  the  bond  for  the  specific  perform- 
ance of  the  contract."  People  i\  Dorsheimer^  55  IIow.  Pr. 
(N.  Y.)  118. 

The  term  "responsible"  is  not,  however,  limited  to  pecu- 
niary ability,  as  may  have  been  intimated  in  the  New  York 
case  just  cited,  but  pertains  to  many  other  characteristics 
of  the  bidder,  such  as  his  general  ability  and  capacity  to 
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carry  on  the  work,  his  equipment  and  facilities,  his  prompt- 
ness, and  the  quality  of  work  previously  done  by  him,  his 
suitability  to  the  particular  task,  and  such  other  qualities 
as  are  found  necessary  to  consider  in  order  to  determine 
whether  or  not,  if  awarded  the  contract,  he  could  perform 
it  strictly  in  accordance  with  its  terms.  Kelling  v,  Ed- 
wards ^  116  Minn.  484;  Inge  v.  Board  of  Puhlic  Works,  135 
Ala.  187;  36  Oyc.  876.  See  note,  38  L.  R.  A.  n.  s.  672, 
and  note,  26  L.  R.  A.  710. 

As  said  by  Mr.  Freeman  in  his  note  in  50  Am.  St.  Rep. 
489 :  "It  is  clear  that  if  officers  and  administrative  boards, 
having  the  power  of  awarding  contracts  for  public  work, 
were  required  to  act  ministerially,  or  in  a  particular  way, 
the  public  interests  would  suffer  at  the  hands  of  designing 
and  unscrupulous  men.  On  the  other  hand,  it  sometimes 
happens  that  public  officers  and  administrative  boards  are 
oblivious  to  the  interests  of  the  public,  and  that,  if  there 
were  no  checks  upon  them,  the  door  of  fraud,  corruption, 
and  official  extravagance  would  be  thrown  wide  open.  The 
law,  therefore,  has  wisely  provided  that  contracts  for 
public  work  shall  be  let  to  the  lowest  responsible  bidder 
giving  adequate  security." 

The  tribunals  having  charge  of  the  letting  of  these  con- 
tracts for  public  work  in  passing  upon  the  question  of  the 
responsibility  of  bidders,  as  determined  from  all  those 
elements  entering  into  that  question,  do  not  act  minister- 
ially only,  but  exercise  an  official  discretion.  The  action 
of  the  board  in  that  respect  is  judicial  in  its  nature,  and 
the  exercise  of  that  discretion  is  vested  in  the  board,  and 
not  in  the  courts. 

When  the  board  has  made  a  decision  that  a  certain  bid- 
der is  not  "responsible,"  and  this  decision  has  such  support 
from  evidence,  or  information,  then  at  band,  as  to  show 
that  the  board  did  not  act  arbitrarilv,  or  from  favoritism, 
ill  will,  or  fraud,  but  from  an  honest  conviction,  based 
upon  facts,  that  its  action  was,'  in  its  judgment,  for  the 
best  intor(»sts  of  the  state,  it  is  not  the  province  of  the 
courts  to  interfere  by  mandamus,  and  direct  the  action 
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of  the  board,  even  though  the  court  should  believe  that  the 
conclusion  of  the  board  was  erroneous.  For  the  court 
to  take  evidence  and  upon  that  evidence  to  determine  that 
the  bidder  was  in  fact  ^^responsible"  in  such  a  case  would 
be  to  substitute  the  opinion  and  judgment  of  the  court  for 
that  which,  by  the  statute,  belongs  to  the  board,  and 
would,  under  well-recognized  rules  of  law,  be  unwarranted. 
State  V.  City  of  Lincoln,  68  Neb.  597;  State  v.  Kendall, 
15  Neb.  262;  Johnson  v.  Sanitary  District  of  Chicago,  163 
111.  285;  Kelly  v.  City  of  Chicago,  62  111.  279;  note,  50 
Am.  St.  Rep.  489 ;  note,  38  L.  R.  A.  n.  s.  654. 

It  is  insisted"  that,  under  previous  decisions  of  this  court, 
the  relator  has  the  right  to  a  review  and  control  of  the 
decision  of  the  board  in  a  mandamus  action. 

In  State  v.  York  County,  13  Neb.  57,  a  writ  of  manda- 
mus issued  to  review  the  action  of  the  county  board.  The 
board  had  awarded  a  contract  under  a  statute  which  re- 
quired that  such  contract  be  let  to  the  "lowest  bidder  com- 
petent under  the  provisions"  of  the  statute.  The  compe^ 
tency  or  responsibility  of  the  bidders  was,  however,  not 
considered  in  the  case.  The  action  of  the  board  was  treat- 
ed by  the  court,  under  its  construction  of  the  statute,  as 
purely  ministerial,  and  it  was  assumed  without  argument 
in  the  decision  that  relator  was  entitled  to  a  writ  if  he  was 
shown  to  be  the  lowest  bidder. 

In  People  v.  Commissioners  of  Buffalo  County,  4  Neb. 
150,  161,  the  question  of  responsibility  of  the  bidder  was 
not  involved.  The  court  denied  a  writ  on  the  ground  that 
none  of  the  bids  was  valid,  since  certain  essential  pre- 
liminary steps,  required  by  the  statute,  had  not  been  fol- 
lowed. The  statement  of  the  court  in  that  case,  that  the 
"lowest  responsible  bidder"  could  maintain  an  action  in 
mandamus  to  protect  his  rights,  is  dictum  only,  and  that 
statement  of  the  law  cannot  be  approved,  at  least  where 
the  court  is  asked  to  pass  on  some  matter  upon  which  the 
board  has  acted  in  the  exercise  of  its  discretionary  powers. 

Relator  further  relies  on  the  decision  in  State  v,  Cornell, 
52  Neb.  25,  35.    In  that  case  the  state  printing  board  had 
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awarded  a  contract  for  furnishing  to  the  state,  printing, 
stationery,  and  supplies.  The  provisions  of  the  statute  in- 
volved required  the  letting  of  the  contract  to  the  "lowest 
.  bidder."  The  court  in  construing  that  statute  said :  "In 
regard  to  the  character  of  the  work  to  be  performed,  its 
quality,  or  any  details,  th^  were  not  committed  by  the 
law  to  the  discretion  or  judgment  of  the  board,  »  »  » 
hence  there  is  in  the  awarding  of  the  contracts  under  this 
law  no  discretion  to  be  exercised  as  to  any  of  the  particu- 
lars to  which  we  have  alluded,  which  would  preclude  the 
issuance  of  a  writ  of  mandamus,  which  will  not,  as  a  rule, 
be  issued  to  control  discretion.  »  ♦  ♦  The  question  of 
the  responsibility  of  the  bidder  was  not  left  for  the  gener- 
al judgment  and  discretion  of  the  board." 

The  case  of  Marsh  v.  State,  2  Neb.  ( Unof . )  372,  is  based 
upon  the  same  statute  as  that  involved  in  Sitate  v.  Cornell, 
supra,  though  the  statute  had  since  been  amended.  No 
question  of  the  discretionary  power  of  the  board  was  con- 
sidered, and  the  case  was  decided  upon  the  authority  and 
reasoning  of  State  v.  Cornell. 

In  those  cases,  on  the  other  hand,  where  this  court  has 
been  called  upon  to  review  by  mandamus  acts  of  such  a 
tribunal  done  in  the  exercise  of  a  discretion,  and  where  the 
question  has  been  raised,  the  court  has  refused  to  interfere. 
State  V.  City  of  lAncoln,  supra;  State  v.  Kendall,  supra. 

The  evidence,  in  our  opinion,  shows  that  the  board  of 
state  institutions  in  this  case  exercised  its  best  judgment, 
and  on  information  suflScient  to  show  that  its  action  was 
not  merely  arbitrary  or  capricious,  nor  in  wilful  disre- 
gard to  the  rights  of  bidders,  and  the  writ  of  mandamus 
should,  in  our  opinion,  have  been  denied. 

Reversed  and  dismissed. 
Lbtton,  Dean  and  Day,  JJ.,  not  sitting. 
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David  F.  Kile,  Administrator^  appellee,  v.  Julia  Zim- 

imerman  et  al.,  appellants. 

Filed  Januaby  Id,  1921.    No.  21221. 

Principal  and  Agent:  Collection  of  Note:  Authority  of  Asent.  Where 
one  not  in  possession  of  a  note  assumes  to  collect  both  principal 
and  interest  as  agent  of  the  holder,  proof  of  his  authority  to  re- 
ceive payment  of  principal  may  be  implied  from  facts  and  cir- 
cums  ances  arising  in  the  course  of  the  relations  between  the 
holder  and  the  alleged  agent  with  regard  to  the  note,  justifying 
the  inference  that  it  was  intended  that  the  latter  should  be  em- 
powered to  collect  both  principal  ^and  interest,  and  such  inference 
will  be  aided  by  the  fact  that  the  note  contains  an  option  to  the 
maker  to  pay  part  or  all  of  the  principal  on 'any  interest  paying 
date.  • 

Appeal  from   the  district  court  for  Lancaster  county: 
Frederick  E.  Shepherd,  Judge.    Reversed  and  dismissed, 

Uazletty  Jack  <k  Laughlin  and  Frank  A,  Peterson,  for 
appellants. 

tiam  B.  lams,  cotilra, 

Dorset,  C. 

This  is  a  suit  to  foreclose  a  mortgage  upon  a  residence 
property  in  the  city  of  Lincoln  given  to  secure  a  promis- 
sory note  for  1^500,  executed  May  5, 1910,  by  EflBe  L.  Ayers, 
who  appears  in  the  suit  as  the  defendant  and  appellant 
Effie  L.  Grace.  The  payee  of  the  note  was  Stella  Kile, 
whose  husband  brings  this  suit  as  administrator  for  his  de- 
ceased wife.  Miss  Ayers  procured  the  money  for  which  the 
note  and  mortgage  in  suit  were  given  from  Mrs.  Kile, 
through  John  S.  Reed,  who  had  previously  been  instrumen- 
tal, as  a  real  estate  agent,  in  selling  Miss  Ayers  the  proper- 
ty which  she  mortgaged  to  secure  the  loan.  In  1913  Miss 
Ayers,  or  Mrs.  Grace,  as  she  then  was,  conveyed  the  proper 
ty  to  her  mother,  the  defendant  and  appellant  Julia  Zini 
merman,  who  assumed  the  payment  of  the  note  and  mort- 
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gage.  The  defense  was  that  the  note  had  been  paid  in  full 
to  John  S.  Reed,  who,  the  appellants  averred,  was  the  agent 
of  Mrs.  Kile  duly  authorized  to  receive  payment.  It  is  un- 
disputed that  the  full  amount  of  the  note,  both  principal 
and  interest,  was  in  fact  paid  to  Reed,  and  that  he  never 
accounted  for  it  to  Mrs,  Kile.  His  agency  and  authority 
were  controverted.  The  court  below  found  for  the  ad- 
ministrator upon  this  issue,  and  from  its  decree  foreclos- 
ing the  mortgage  this  appeal  is  taken. 

The  appellants  never  came  into  contact  with  Mrs.  Kile, 
either  personally  or  by  letter,  and  the  business  relative  to 
the  note  and  mortgage  was  transacted  wholly  through 
John  S.  Reed.  The  note  originally  had  ten  coupons  at- 
tached to  it,  each  for  |15,  representing  the  semi-annual  in- 
terest for  the  period  of  five  years  which  the  note  had  to 
run  before  it  matured  on  May  5,  1915.  The  first  two  pay- 
ments of  interest  were  made  to  Reed  by  Mrs.  Grace  in 
person,  and  she  testified  that  he  clipped  a  coupon  each 
time  from  the  note  and  handed  it  to  her,  after  marking  it 
^  "paid.'^  After  that  Mrs.  Grace  removed  from  Lincoln  and 
remitted  Reed  for  the  interest  and  received  the  canceled 
coupons  by  mail  until  she  conveyed  the  property  to  her 
mother  in  1913.  Mrs.  Zimmerman  made  three  payments 
to  Reed;  the  first  on  November  5,  1913,  for  273,  b(»ing 
$250  on  principal,  $15  on  interest,  and  $8  to  apply  on  in- 
surance upon  the  mortgaged  property ;  the  second  on  April 
15, 1914,  for  $132.50,  including  $125  on  principal  and  $7.50 
on  interest;  the  third  on  October  26,  1914,  for  $128,  in 
payment  of  the  remainder  of  principal  and  interest  on  the 
loan.  For  each  of  these  payments  Reed  gave  her  a  receipt, 
specifying  the  items  included  and  the  fact  that  they  were 
paid  upon  the  note  and  mortgage  in  suit.  Mrs.  Zimmer- 
man received  none  of  the  coupons  and  never  saw  the  note. 
She  did  not  demand  the  note  or  mortgage  or  a  release  when 
the  loan  was  paid  off,  but  did  ask  for  the  abstract  of  title, 
which  she  thought  would  be  suflScient  evidence  of  pay- 
ment. Reed  claimed  he  did  not  have  the  abstract  when 
she  first  asked  him  for  it,  but  sent  it  to  her  later. 

105  Neb.— 37 
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Mrs.  Zimmerman  received  no  notices  from  Mrs.  Kile 
and  heard  nothing  more  of  the  matter  until  several  months 
after  Mrs.  Kile's  death.  This  is  explained  by  the  fact 
that,  after  the  note  fell  due  according  to  its  terms  in  May, 
1915,  Reed  procured  from  Mrs.  Kile  an  extension  of  it  for 
three  years,  and  thereafter  continued  to  pay  her  the  in- 
terest on  its  due  dates,  as  if  he  had  collected  it  from  Mrs. 
Zimmerman.  He  made  the  last  i)ayment  of  interest  in 
November,  1917,  shortly  after  Mrs.  Kile's  death,  but  on 
May  5,  1918,  the  three  years'  extension  expired,  and  later, 
after  notice  was  given  by  the  administrator  to  Mrs.  Zim- 
merman that  the  loan  was  due  and  unpaid,  the  facts  de- 
veloped. 

It  is  undisputed  that  Reed  was  the  agent  of  Mrs.  Kile 
at  least  for  the  collection  of  interest;  but  it  is  well  settled 
that  proof  of  that  fact  alone  will  not  afford  a  suflBcient 
basis  for  the  inference  that  he  was  also  her  agent  for 
the  collection  of  the  principal,  if  he  did  not  have  the  note 
in  his  possexssion.  Richards  v,  Walter,  49  Neb.  639.  The 
only  direct  evidence  to  the  effect  that  Reed  was  in  posses- 
sion of  the  note  at  anv  time  after  it  was  originallv  execnt-* 
ed  was  the  testimony  of  jNIrs.  Grace  that,  when  she  made 
the  first  two  interest  payments,  she  saw  Reed  clip  the  cou- 
pons. In  his  testimony  Reed  denied  that  he  was  entrusted 
with  the  possession  of  the  note,  and  stated  that  Mrs.  Kile 
gave  him  the  coujion  representing  each  interest  instalment 
after  payment  had  been  made.  AVhile  the  record  does  not, 
in  our  opinion,  warrant  the  conclusion  that  the  note  was 
in  Reed's  possession  when  the  payments  of  principal  were 
received  by  him,  the  fact  that  he  did  not  have  possession  of 
the  note  is  only  a  circumstance  bearing  upon  the  question 
of  his  authority  to  collect  the  principal,  and  is  not  con- 
clusive of  that  question.  Thomson  v.  l^helfori^  49  Neb.  044. 
Are  there  any  other  facts  or  circumstances  in  the  record 
from  which  that  authoritv  mav  be  inferred? 

The  evidence  reveals  an  unusually  close  and  confidential 
business  relation  between  Reed  and  Mrs.  Kile  with  refer- 
ence to  the  note  and  mortgage  in  suit.    The  loan  was  nego- 
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tiated  by  Reed,  and  he  drew  the  i)ap6rs  and  took  the  ac- 
knowledgment of  the  mortgage.  Mrs.  Kile  told  him  at 
that  time  that  she  desired  it  to  be  kept  a  secret  that  she 
had  invested  this  money,  and  arranged  with  Reed  to  pay 
her  the  money  collected  as  interest  at  his  office,  and  not  to 
remit  it  to  her  at  her  home.  She  always  received  the  in- 
terest money  at  his  office,  and  her  husband  was  ignorant  of 
the  fact  that  she  had  this  investment  until  long  afterwards. 
The  note  contained  an  option  to  the  borrower  to  pay  ?100 
or  any  multiple  thereof  on  any  interest  paying  date,  and 
Mrs.  Kile  was,  therefore,  chargeable  with  notice  that  the 
maker  might  elect  to  avail  herself  of  the  option  and  pay 
part  or  all  of  the  principal  whenever  the  interest  fell  due. 
She  had  evinced  the  desire  to  have  no  personal  dealings 
with  regard  to  the  note,  from  motives  of  concealment  which 
applied  with  equal  force  to  the  collection  of  the  principal. 
If  she  did  not  want  payments  of  interest  coming  to  her  at 
her  home  which  would  reveal  the  fact  that  she  had  this 
money  invested,  neither  would  she  want  the  principal  paid 
directly  to  her,  for  the  same  reason.  Counsel  for  the  ap- 
pellants argue  that  it  is  reasonable  to  infer  from  these 
facts  that  Mrs.  Kile  authorized  and  expected  Reed  to  col- 
lect the  principal  as  well  as  tlie  interest. 

As  indicating  the  complete  reliance  which  Mrs.  Kile 
placed  upon  Reed  throughout  this  transaction  and  the 
control  which  she  permitted  him  to  exercise  over  the  col- 
lection of  the  note,  attention  is  called  by  counsel  to  the 
circumstances  relative  to  the  three  years'  extension  of  the 
time  of  payment.  On  May  11, 1915,  six  days  after  the  note 
fell  due  according  to  its  terms,  at  Reed's  instance  and  in 
his  office,  she  signed  the  extension  for  that  period  written 
by  him  upon  the  back  of  the  note.  Without  independent 
inquiry,  and  with  nothing' but  the  assurance  of  her  own 
agent  from  which  to  reach  the  conclusion  that  Mrs.  Zim- 
merman had  not  paid  or  did  not  wish  to  pay  the  note  and 
desired  an  extension  of  it,  she  suffered  herself  to  be  hood- 
winked into  signing  an  extension,  the  effect  of  which  was, 
not  only  to  deceive  herself,  but  to  make  it  impossible  for 
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the  fact  of  the  agent's  defalcation  to  come  to  the  knowledge 
of  the  appellants. 

Mrs.  Kile  did  not  come  into  personal  contact  with  the 
appellants  with  regard  to  the  extension  any  more  than 
with  regard  to  the  preceding  incidents  of  the  transaction. 
Neither  did  she  have  any  written  evidence  of  their  appli- 
cation for  extension,  in  the  form  of  a  renewal  note  or 
coupons  for  the  additional  three  years'  interest,  such  as  it 
is  not  unusual  for  prudent  lenders  to  require  under  like 
circumstances.  She  was  content  to  take  her  agent's  wbrd 
for  it.  It  is  contended  that  the  fact  that  Reed  was  thus 
permitted  to  represent  her  in  negotiating  what  she  took  to 
be  an  extension  of  the  note  is,  in  view  of  the  unlimited 
confidence  that  she  displayed  toward  him  in  the  matter, 
evidence  of  precedent  unrestricted  authority  on  his  part 
to  deal  as  w^ell  with  the  collection  of  the  principal  as  of 
the  interest. 

We  are  of  the  opinion  that  the  facts  hereinbefore  nar- 
rated preclude  any  other  theory  except  that  Reed  was  duly 
authorized,  as  Mrs.  Kile's  agent,  to  receive  the  several  pay- 
ments of  principal  paid  to  him  by  the  appellants,  and  we 
therefore  recommend  that  the  decree  of  the  court  below  be 
reversed  and  the  action  dismissed. 

Per  Curiam.  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed  and 
the  action  dismissed,  and  this  opinion  is  adopted  by  and 
made  the  opinion  of  the  court. 

Reversed  and  dismissed. 


J.  Frank  Corrt,  appellee,  v.  Waldron  Seed  Company, 

APPELLANT. 
Piled  January  19,  1921.    No.  21226. 

1.  Sales:  Seeds:  Acceptance.  Where  aH  executory  contract  to  grow 
and  deHver  seed  provides  that  it  shaU  have  a  certain  percentage 
0/  germinating  vitality,  the  buyer  has  the  right  te  teat  tke  seed 
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within  a  reasonable  time  after  delivery  as  a  condition  to  accep- 
tance, and  acceptance  will  not  be  presumed  from  the  mere  fact 
that  seed  was  delivered  to  and  received  into  the  possession  of 
the  buyer,  if  such  test  be  practicable,  customary  or  contemplated 
by  the  parties. 

2.  :  :  Testing:  Pleading  and  Proof.    If,  in  the  case  of 

an  executory  contract  to  deliver  seed  of  a  certain  germinating 
vitality,  the  contract  is  silent  as  to  whether  a  test  to  determine 
its  vitality  is  practicable,  customary  or  contemplated,  those  facts 
become  the  subject  of  pleading  and  proof,  and  the  court  will  not 
assume  them  or  take  judicial  notice  thereof. 

3.  : : :   Defense.  Where  a  contract  to  deliver  seed 

of  a  certain  germinating  vitality  is  silent  as  to  whether  a  test  to 
determine  its  vitality  was  practicable  within  a  reasonable  time 
after  delivery,  or  was  customary  or  contemplated,  it  is  sufficient 
for  the  seller,  who  has  delivered  seed  thereunder  to  the  buyer, 
in  his  petition  in  an  action  for  the  price,  to  set  forth  the  contract 
and  allege  delivery  pursuant  thereto.  If  such  test  was  practicable, 
customary  or  contemplated,  and  the  buyer  desires  to  avail  himself 
thereof,  it  is,  in  such  case,  matter  of  affirmative  defense. 

4.   :  :  :   .     In  such  case,  an  answer  which 

consists « only  of  an  admission  of  the  receipt  of  the  seed  and  an 
allegation  that  it  was  inferior  in  germinating  vitality  to  the  con- 
tract requirement,  but  fails  to  affirmatively  plead  that  such  test 
was  prac  Icable,  customary  or  contemplated,  does  not  state  a  de- 
fense. 

Appeal  from  the  district  court  for  Douglas  county : 
Lee  S.  Estelle,  Judge.    Affirmed. 

Byron  O.  Burhanky  for  appellant. 

Alvih  F.  Johnson,  contra., 

Dorset,  C. 

The  plaintiff,  J.  Frank  Corry,  a  seed  grower  and  dealer, 
brought  this  action  against  the  defendant,  Waldron  Seed 
Company,  to  recover  the  contract  price  of  1,098  pounds 
of  muskmelon  seed  grown  by  the  plaintiff  for  the  defend- 
ant and  delivered  to  the  latter  pursuant  to  its  written 
order  for  such  seed,  which  provided  that  the  seed  should 
"show  a  germinating  vitality  of  85  per  cent."  The  plain- 
tiff accepted  the  order  a  few  days  later  by  letter,  and  in 
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due  time  grew  and  delivered  to  the  defendant  the  quanti- 
ty of  seed  sued  for,  which  the  defendant  received  into  its 
possession. 

The  plaintiff  set  up  the  written  order  and  the  acceptance 
thereof  in  his  petition,  and  alleged  that,  "in  pursuance  of 
said  contract  and  at  the  special  instance  and  request  of 
said  defendant,  plaintiff  did  grow  for  said  defendant,  and 
did,  on  or  about  the  2d  day  of  November,  1912,  deliver  to 
said  defendant"  the  quantity  of  seed  sued  for,  praying  for 
the  recover}^  of  the  price  at  the  stipulated  rate  of  22^2 
cents  a  pound.  The  defendant,  in  its  answer,  admitted  re- 
ceiving the  quantity  of  seed  alleged  in  the  petition  under 
the  order  set  forth  therein,  denied  every  other  allegation 
of  the  petition,  and  averred  that  the  seed  in  question  did 
not  possess  a  germinating  vitality  of  85  per  cent.  The 
latter  averment  was  denied  in  plaintitT-s  reply. 

At  the  trial  the  plaintiff  proved  that  he  shipped  and  de- 
livered to  the  defendant  1,098  pounds  of  the  particular 
variety  of  muskmelon  seed  called  for  by  the  contract,  but 
made  no  effoii:  to  prove  that  it  had  the  prescribed  percent- 
age of  vitality.  The  trial  court  took  the  view  that  the 
burden  upon  the  plaintiff'  was  satisfied  by  proof  of  delivery 
and  receipt  of  the  quantity  of  seed  sued  for,  and  that  the 
answer  failed  to  state  facts  sufficient  to  constitute  a  de- 
fense. The  court  accordingly  refused  to  permit  the  de- 
fendant to  introduce  any  evidence  as  to  the  result  of 
tests  which  it  had  made  after  the  shipment  of  seed  was 
received,  tending  to  prove  that  its  vitality  was  inferior  to 
the  contract  requirement,  and  directed  a  vej'dict  for  the 
plaintiff.  From  the  judgment  thereon  the  defendant  ap- 
peals. 

In  order  to  determine  whether  the  court  was  in  error  in 
thus  summarily  disposing  of  the  case,  it  becomes  neces- 
sary to  determine  the  precise  attitude  of  the  parties  with 
reference  to  the  contract  of  sale  at  the  time  the  seed  was 
delivered  to  and  received  by  the  defendant.  It  was  an  ex- 
ecutory contract  to  grow  and  deliver  to  the  defendant  a 
quantity  of  a  certain  variety  of  seed  of  a  certain  germinat- 
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ini»-  vitality.  Thus  there  was  an  express  condition  ineor- 
lorated  into  the  executory  contract,  which  related  to  a 
(luality  or  attribute  which  the  seed  must  possess,  namely, 
that  it  shouhl  have  a  certain  germinating  vitality.  That 
was  a  fact  which  could  not  be  ascertained  by  ordinary  in- 
spection at  the  time  of  delivery,  and  could  \\e  ascertained 
only,  if  at  all,  by  a  test  which  would  require  some  time 
thereafter  to  apply.  The  question,  then,  is  whether  it 
was  the  intention  of  the  parties,  to  be  gathered  from 
the  contract  and  from  the  nature  of  the  ccmimodity  with 
which  it  dealt,  that  the  deliveiy  should  be  subject  to 
such  test,  or  whether,  on  the  contrary,  the  delivery  was 
intended  to  be  absolute,  consummating  the  sale  and  vest- 
ing title  in  the  purchaser,  subject  to  the  defendant's  rem- 
edy for  breach  of  an  express  warranty  of  (luality,  if  upon 
later  test  or  use  the  seed  should  prove  deficient  in  germinat- 
ing vitality. 

The  plaintiff  having  contracted  to  deliver  seed  of  a  speci- 
fied germinating  vitality,  we  think  a  fair  construction  of 
the  contract  dejuanded  tliat  he  deliver  seed  corresponding 
to  that  description,  and  that  he  should  not  be  held  to  have 
discharged  his  primary  obligation  under  the  contract  un- 
less he  did  deliver  such  seed,  if  there  was  any  practicable 
method  bv  which  the  seed  could  be  tested  and  its  vitalitv 
determined  at  the  time  of  delivery  or  within  a  reasonable 
time  thereafter.  If  such  a  test  was  practicable,  the  de- 
livei-j^  should  be  held  to  be  conditional  only,  and  the  con- 
tract to  renuiin  executory,  until  the  defendant  had  l)een 
afforded  a  fair  opportunity  to  make  it.  In  such  case,  the 
mere  fact  that  certain  seed  had  been  delivered  to  and  re- 
ceived by  the  defendant  under  the  contract  would  not  be 
equivalent  to  acceptance,  in  the  sense  that  the  stipulation 
of  the  contract  with  reference  to  the  vitality  of  the  seed 
would  thereby  cease  to  be  a  condition  precedent  and  be 
transformed  into  a  warranty  or  condition  subsequent. 

Was  it  practicable  to  determine  the  vitality  of  the  seed 
by  a  test  within  a  reasonable  time  after  delivery?  The 
contract  says  nothing  about  such  test,  and  there  is  nothing 
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in  its  language  from  which  it  can  be  inferred  either  that 
such  a  test  was  practicable  or  that  it  was  within  the  con- 
templation of  the  parties.  Whether  it  was  practicable  or  a 
custom  of  the  trade  (the  plaintiff  being  a  grower  and  the 
defendant  a  wholesaler  of  seeds)  was,  therefore,  a  matter 
of  pleading  and  proof  extraneous  to  the  contract.  We  have 
reason  to  believe,  from  evidence  offered  by  the  defendaiit, 
that  it  was  both  practicable  and  customary,  but  the  ques- 
tion is  whether  evidence  to  that  effect  was  admissible  under 
the  pleadings ;  the  court  would  not  be  warranted  in  taking 
judicial  notice  of  those  facts.  Assuming  that  if  a  test  of  the 
seed  for  germinating  vitality,  w  ithin  a  reasonable  time  af- 
ter delivery,  was  practicable  and  customary,  the  delivery  of 
the  seed  by  the  plaintiff  and  its  receipt  by  the  defendant 
were  subject  to  that  test,  and  did  not  constitute  acceptance 
until  a  fair  opportunity  to  make  the  test  had  been  afford- 
ed, the  fact  remains  that  the  contract  neither  expressly 
nor  impliedly  provided  for  such  test  and  contains  nothing 
from  which  we  can  infer  that  it  was  either  practicable  or 
a  custom  of  the  trade. 

If  the  contract  had  aflSrmatively  provided  for  such  test, 
or  if  it  were  possible  to  infer  from  its  provisions  that  it 
was  practicable,  customary  or  within  the  contemplation  of 
the  parties  that  the  seed  be  tested  within  a  reasonable  time 
after  delivery,  then  we  should  say  that  the  burden  would 
rest  upon  the  plaintiff,  in  his  petition  and  evidence  in  chief, 
to  show  aflSirmatively,  not  only,  that  he  delivered  the  seed 
pursuant  to  the  contract,  but  that  there  was  an  unqualified 
and  absolute  acceptance  of  it,  or  that  the  defendant,  by 
retaining  it  without  objection  for  defect  of  quality  for  an 
unreasonable  time  after  delivery,  had  waived  the  right 
to  reject  it  on  that  ground.  But  where,  as  in  the  instant 
case,  there  is  an  executory  contract  of  sale  which  provides 
that  the  subject  thereof  shall  possess  some  attribute  or 
quality  not  ascertainable  by  ordinary  inspection,  and  con- 
tains nothing  to  warrant  the  inference  that  it  could  be 
ascertained  by  practicable  test  within  a  reasonable  time 
after  delivery,  or  that  such  test  was  customary  or  contem- 
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plated,  it  is  sufficient  for  the  seller,  in  his  petition  in  an 
action  for  the  price,  to  set  up  the  contract  and  allege  de- 
livery pursuant  thereto.  If  such  test  be,  in  fact,  practic- 
able, customary  or  contemplated,  it  l)ecomes  matter  of  de- 
fense. 

Having  determined  that  the  plaintiff's  i)leading  and 
proof  were  prima  facie  sufficient  under  the  circumstances 
of  this  case,  we  shall  next  inquire  whether  the  trial  court 
was  right  in  holding  that  the  defendant's  answer  failed 
to  state  a  defense,  and  in  excluding  the  defendant's  evi- 
dence upon  that  ground.  The  answer  consisted  of  an  ad- 
mission of  the  receipt  of  the  seed,  a  general  denial  of  all 
other  allegations  of  the  petition,  and  an  allegation  that 
the  seed  did  not  have  a  germinating  vitality  of  85  per  cent. 
As  indicated  by  the  preceding  discussion,  if  it  was  a  fact 
that  a  test  of  the  seed  within  a  reasonable  time  after  de- 
livery was  practicable,  customary  or  contemplated  by  the 
parties  as  a  condition  precedent  to  acceptance,  it  went 
directly  to  the  issue  raised  by  the  plaintiff's  allegation 
of  delivery  and,  if  properly  pleaded,  would  have  put  the 
fact  of  acceptance  in  issue.  It  was  possible  for  the  defend- 
ant to  have  pleaded  that  such  a  test  was  practicable  or  a 
custom  of  the  trade,  that  it  had  received  the  seed  upon  that 
condition,  and  that  it  had  within  a  reasonable  time  sub- 
jected it  to  test,  found  it  inferior  to  the  contract  reijuire- 
ments,  and  refused  to  accept  it.  Thus  the  defendant  might 
have  treated  the  stipulation  as  to  the  germinating  vitality 
of  the  seed  as  a  condition  precedent  to  the  plaintiff's  right 
to  recover  for  the  price,  but  the  answer  contains  no  such 
averments.  It  did,  to  be  sure,  aver  that  the  seed  did  not 
have  the  specified  germinating  vitality,  but,  as  we  have 
seen,  that  fact  could  be  put  in  issue  only  as  dependent  upon 
a  test  within  a  reasonable  time,  which,  in  turn,  was  de- 
pendent upon  whether  such  a  test  was  practicable  or  cus- 
tomary, and  we  are  not  entitled  to  assume,  as  a  matter 
of  law,  either  of  those  facts. 

The  answer  put  in  issue  neither  the  fact  of  acceptance, 
which  it  might  have  done  by  alleging  that  it  was  received 
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subject  to  a  test  which  showed  good  grounds  for  refusini; 
it,  and  that  it  was  refused,  nor  the  fact,  if  the  defendant 
desired  to  so  treat  it,  that  there  was  a  breach  of  warranty 
of  quality  and  rescission  upon  tliat  {ground.  Whether  the 
stipulation  as  to  the  vitality  of  the  seed  is  viewed  as  a 
condition  precedent  to  the  ()blii»;ation  of  the  defendant  to 
accept  it  or  as  a  warranty  or  condition  subsequent,  the 
answer  was  insufficient  to  state  a  defense,  and  there  was 
no  error  in  directing  a  verdict  for  the  plaintitT. 

We  recommend  that  the  judgment  be  affirmed. 

Per  Curiam.  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  affirmed,  and 
this  opinion  is  adopted  by  and  made  the  opinion  of  the 
court. 

Affirmed. 


Olive  B.  Hats^  appellee^  v.  Carrie  S.  Christiansen 

ET   AL.^   APPELLiANTS. 
Filed  January  19,  1921.    No.  21157. 

1.  Mortgages:  Mortgagee  in  Possession:  Accounting.  Where,  before 
foreclosure,  a  mortgagee  takes  possession  of  the  mortgaged  prem- 
ises, under  an  agreement  with  the  mortgagor  that  he  will  manage 
the  same  and  apply  the  net  rents  and  profits  toward  the  payment 
of  the  mortgaged  debt,  he  must  account,  not  only  for  the  rents 
and  profits  he  actually  receives,  but  for  such  as,  with  diligence,  he 
could  have  received.  Evidence  examined,  and  held  not  to  show 
that  the  mortgagee,  wUh  diligence,  could  have  received  more  than 
he  actually  received. 

2.  :  :  Improvements.  While,  as  a  general  rule,  a  mort- 
gagee in  possession  of  I  he  mortgaged  premises  with  the  consent 
of  the  mortgagor  cannot  recover  for  permanent  improvements  made 
by  him  thereon,  yet,  if  the  improvement  was  absolutely  necessary 
for  the  preservation  and  management  of  the  property  and  was 
made  in  good  faith,  the  mere  fact  that  it  was  permanent  in  charac- 
ter will  not  deprive  the  mortgagee  of  the  right  to  credit  therefor 
in  an  accounting  between  them. 
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3.  Appeal:  Accounting:  Admission  of  Evidence.  In  a  suit  for  an 
accounting,  plaintiff  produced  a  witness  having'  personal  knowl- 
edge of  the  facts,  who  testified  to  various  items  of  the  receipt  and 
disbursement  of  trust  funds  and  Identified  canceled  checks  drawn 
by  her  showing  the  items  of  disbursement,  verifying  each.  Heldy 
that  the  admission  In  evidence  of  receipts  signed  by  the  persons 
to  whom  such  payments  were  made  was  not  prejudicial,  there 
being  sufficient  competent  evidence,  if  believed,  to  establish  plain- 
tiff's account. 

4.  Mortgaiges:  Mortgagee  in  Possession:  Appointment  of  Receiver. 
A  mortgagee,  who  takes  possession  of  the  mortgaged  premises 
under  an  agreement  with  (he  mortgagor  to  manage  the  same  and 
apply  the  net  rents  and  profits  toward  the  payment  of  the  mort- 
gage debt,  cannot  renounce  the  trust  thus  voluntarily  assumed 
and  successfully  apply  for  the  appointment  of  a  receiver  to  do 
what  was  his  duty  and  within  his  power  to  do.  Held,  that  the 
court  erred  in  appointing  a  receiver. 

Appeal  from  the  district  court  for  Lancaster  county: 
William  M.  Morxing,  Judge.  Afftr^ned  in  part,  and  re- 
versed in  part,  with  directions. 

C,  C.  Flansburg,  for  appellants. 

TF.  S,  McCoy,  Fred  C\  Foster  and  O.  K,  Perrin,  contra, 

Cain^  0. 

On  April  1,  1915,  one  AV.  A.  McLaughlin  was  the  owner 
and  in  possession  of  lots  C,  D,  E,  and  F,  in  Bigelow's  sub- 
divison  of  lots  11  and  12,  block  27,  in  the  city  of  Lincoln, 
together  with  the  four-story  brick  hotel,  with  about  90 
rooms,  thereon,  which  is  sometimes  know^n  as  the  Woman's 
Building,  or  the  Grand  Hot^l.  On  that  date  McLaughlin 
executed  to  the  Lincoln  Safe  Deposit  Company  a  mortgage 
on  this  property  to  secure  19  promissory  notes  of  |1,000 
each,  falling  due  at  intervals  of  six  months  thereafter,  and 
bearing  interest  at  10  per  cent,  after  maturity,  and  an- 
other principal  note  of  |16,000  payable  April  1,  1925,  ag- 
gregating an  indebtedness  of  .^35,000.  After  making  this 
mortgage  McLaughlin  sold  the  premises  to  Carrie  S.  Chris- 
tiansen, wife  of  Neils  Christiansen,  and  thev  are  defend- 
ants.    The  Lincoln  Safe  Deposit  Company  sold  these  notes 
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and  assigned  the  mortgage  to  Olive  B.  Hays,  the  plaintiff 
in  this  suit.  Default  was  made  in  the  payment  of  the  first 
mortgage  notes  maturing  October  1,  1915,  and  April  1, 
1916.  On  August  18,  1916,  plaintiff  brought  suit  to  fore- 
close. Ne  answer  was  filed,  but  by  agreement  of  the  par- 
ties possession  of  the  premises  was  taken  over,  almost  im- 
mediately after  the  filing  of  the  petition  for  foreclosure, 
by  the  Lincoln  Trust  Company  as  agent  for  plaintiff.  On 
September  24,  1917,  decree  of  foreclosure  was  entered  find- 
ing amount  due  plaintiff  to  be  $39,806.81.  On  June  25, 
1918,  an  order  of  sale  was  issued  and  the  premises  sold  to 
the  plaintiff  for  the  sum  of  f  40,000.  Defendants  objected 
to  the  confirmation  of  the  sale  and  demanded  an  account- 
ing. The  plaintiff,  through  her  agent,  the  Lincoln  Trust 
Company,  made  an  accounting  of  the  rents  and  profits 
derived  from  the  building  during  her  occupancy  as  mort- 
gagee in  possession,  and  on  May  10,  1919,  the  trial  court 
found  the  amount  due  plaintiff  to  be  $44,593.^4.  This 
appeal  is  taken  by  the  defendants  from  the  order  of  the 
district  court  confirming  the  sale  under  foreclosure  and 
approving  the  account  of  the  plaintiff,  and  also  from  the 
order  of  the  district  court  appoipting  the  Lincoln  Trust 
Company  as  receiver  to  take  possession  of  the  property 
pending  appeal.  Appellants'  assignments  of  error  are: 
(a)  That  the  court  erred  in  considering  the  account  render- 
ed by  plaintiff'  in  the  operation  of  the  building  and  in  not 
requiring  plaintiff  to  credit  on  the  indebtedness  the  reason- 
able rental  value  of  the  premises,  claiming  that  the  amount 
found  due  plaintiff  on  the  date  of  the  last  decree  should 
have  been  only  |31, 903.30.  (b)  That,  though  the  account 
was  immaterial,  yet,  if  considered,  then  permanent  im- 
provements and  cost  of  collection  of  rents  could  not  be 
allowed,  (c)  That  the  court  erred  in  appointing  a  receiver 
after  the  confirmation  of  the  sale,  for  the  reason  that  the 
mortgagee  was  already  in  possession  of  the  mortgaged 
premises  by  consent  of  the  mortgagor. 

A  largo  amount  of  evidence  was  taken  in  the  court  below 
and  the  bill  of  exceptions  consists  of  two  large  volumes. 
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By  appellants'  assignments  of  error,  however,  the  field  of 
inquiry  is  very  much  limited.  A  great  deal  of  testimony 
was  taken  upon  the  question  of  the  character  of  the  posses- 
sion of  the  premises  after  the  foreclosure  suit  w^as  com- 
menced, but  we  think  it  establishes  that  the  plaintiff  mort- 
gagee, through  her  agent,  the  Lincoln  Trust  Company,  was 
in  possession  of  the  property  under  an  agreement  to  man- 
age the  same  and  to  account  for  the  rents  and  profits  and 
apply  them  toward  extinguishment  of  the  mortgage  debt. 
There  is  no  dispute  on  this  point,  though  the  plaintiff 
claims  that  the  agreement  was  that  the  building  should  be 
operated  as  it  had  been  for  years,  as  a  woman's  dormitory, 
while  the  defendants  denied  that  this  was  a  part  of  the 
agreement.  For  reasons  that  will  appear  later  on,  we  do 
not  think  this  difference  material. 

In  support  of  appellants'  first  assignment  of  error,  they 
contend  that  a  mortgagee  in  possession  of  productive  real 
property  before  foreclosure  must  account,  not  only  for 
what  rents  and  profits  of  the  property  he  actually  receives, 
but  also  with  what  he  could  with  reasonable  diligence  have 
received.  This  is  no  doubt  the  rule  in  this  state.  Com- 
stocrk  V,  Michael^  17  Neb.  288;  Kemp  v,  Ismail,  32  Neb.  318; 
White  V.  Atlas  Lumber  Co,,  49  Neb.  82;  Hatch  v.  Falconer, 
67  Neb.  249 ;  Attwood  v.  Warner,  92  Neb.  370.  While  the 
earlier  cases  above  cited  hold  that  the  mortgagee  in  posses- 
sion must  account  for  net  rents  and  profits  received  by 
him,  yet  the  later  ones,  especially  Atticood  v.  Warner, 
supra,  fully  sustain  appellants'  contention.  But  when  we 
apply  this  rule  to  the  facts  in  this  case  we  encounter  diffi- 
culty, for  there  is  no  evidence  of  what  the  reasonable  rental 
value  of  the  premises  was  during  the  occupancy  of  the 
mortgagee,  unless  it  be  inferred  from  what  appellants  con- 
tend were  two  otters,  by  third  parties  to  rent  the  building, 
and  an  offer  to  rent  the  lower  floor  as  a  bakery,  which  were 
brought  to  the  attention  of  plaintiff's  agent.  We  will  now 
consider  these  offers.  The  first  came  from  a  man  named 
Poore,  who  was  conducting  a  rooming  house  on  R  street, 
and  worked  at  the  Central  National  Bank.    He  offered  to 
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pay  foiO  a  jnontli  for  the  buildiug,  except  the  diuinn;  roojii 
and  kitchen  and  the  northeast  room  on  the  first  floor.  But 
the  record  sliows  that  ^Jr.  Poore's  offer  was  conditional 
upon  his  getting  the  building  for  at  least  three  years;  he 
wanted  five  years.  This  is  the  testimony  of  defendant 
Neils  Christiansen.  Uv.  W.  E.  Barkley,  of  the  Lincoln^ 
Trust  Company,  claimed  that  Poore  was  not  financially 
responsible,  and  there  is  no  substantial  evidence  to  estal)- 
lish  or  disi)rove  the  claim,  and  on  this  important  point  we 
are  left  in  doubt.  In  addition  to  the  suggestion  of  his  lack 
of  financial  responsibility,  it  will  be  observed  that  his 
offer  was  conditional  on  securing  a  lease  for  at  least  three 
years,  which  under  the  circumstances  was  probably  suffi- 
cient to  justify  its  rejection.  The  next  offer  came  from 
Christian  Rocke,  who  had  operated  the  Woman's  Build- 
ing for  several  years,  had  bought  it  from  plaintiff  after 
the  confirmation  of  the  foreclosure  sale,  and  was  admitted- 
ly responsible  for  his  financial  undertakings.  His  offer 
was  that  he  would  pay  |300  a  month  for  the  building  if  it 
was  put  in  repair,  and  he  testified  that  it  was  in  vei'y  poor 
repair.  Other  evidence  is  that  the  building  is  over  30 
years  old  and  needs  repairs.  From  all  the  evidence  on 
this  subject,  we  have  reached  the  conclusion  that  the  con- 
dition of  Mr.  Rocke's  offer  that  the  building  be  put  in 
repair  might  have  involved  such  an  extensive  outlay  as  to 
very  largely  consume  the  rent  that  would  have  been  re- 
ceived from  him.  It  was  testified  that  there  was  another 
offer  by  Mr.  Seely  to  rent  the  west  room  on  the  lower  floor 
for  a  bakeiy  for  |150  a  month  for  a  term  of  five  years, 
but  the  evidence  of  Mr.  Barkley  was  that  he  feared  the 
running  of  a  bakery  would  interfere  with  the  occupancy 
of  the  building  as  a  dormitory.  This  offer,  too,  was  con- 
ditioned on  a  lease  for  a  term  of  five  years,  ^^'hicll  under 
the  circumstances  would  have  been,  in  our  opinion,  a  suffi- 
cient reason  for  its  rejection.  On  the  whole  record,  we 
have  reached  the  conclusion  that  tlie  evidence  would  not 
warrant  a  finding  that  the  plaintiff'  could,  by  due  diligence, 
have  secured  greater  rental  than  she  did. 
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IMiss  Elizabeth  Irwin  was  put  in  sole  charge  of  the  !)iiil(l- 
ing,  and  hired  all  the  help,  made  all  the  purchases,  and  paid 
all  bills.  She  had  charge  of  the  elevator  and  telephone 
service,  general  supervision  of  the  building,  looked  after  the 
r(.oiners  there  and  collected  the  room  rents,  and  was 
paid  a  salary  of  about  $75  a  month.  Appellants  contend, 
citing  many  authorities,  that  i)laintiflf  was  not  entitled 
to  an  allowance  for  services  in  the  collection  of  rents.  As 
pointed  out,  Jliss  Irwin's  s:»rvices  included  a  great  deal 
more  than  the  mere  collection  of  the  re^nts,  and  it  cannot 
justly  be  said  that  the  salaiy  she  received  was  for  the 
collection  of  rents,  which  was  only  a  small  i)art  of  her* 
general  duties  in  the  management  of  the  business.  In  the 
case  of  White  v.  Atlas  Lurnhcr  Co.,  supra,  this  court  ap- 
proved an  allowance  of  a  commission  of  10  per  cent,  for 
the  collection  of  rents  by  a  mortgagee  in  possession.  We 
accordingly  must  find  that  there  was  no  error  in  the  pay- 
ment of  the  salary  to  Jliss  Irwin.  In  fact,  the  character 
of  the  mortgaged  premises  was  such  as  to  absolutely  re- 
quire some  one  to  superintend  the  running  of  the  building. 

Appellants  further  claim  that  a  mortgagee  in  i)ossession 
cannot  recover  for  ])ermanent  improvements  made  without 
the  consent  of  the  mortgagor,  and  this  is  undoubtedly  the 
general  rule.  Where,  however,  an  improvement  is  abso- 
lutely necessary  to  the  preservation  of  the  mortgaged 
premises,  the  fact  that  it  is  a  pernmnent  one  does  not 
necessarily  deprive  the  moi'tgagee  in  possession  of  the 
right  to  be  allowed  a  credit  therefor.  2  Jones,  Mortgages 
(7th  ed.)  sec.  1129.  The  ai)pellants'  complaint  on  this 
score  is  with  reference  to  th(i  purchase  and  installation 
by  the  mortgagee  of  a  boiler  to  operate  the  heating  plant 
of  the  Wonmn's  Building,  together  with  another  building 
adjoining  which  tlu»  owner  was  obliged  to  heat.  The  evi- 
dence shows  that  the  boiler  was  oven*  30  years  old,  and 
that  it  was  in  very  bad  repair;  that  |200  or  ^300  had  been 
spent  in  a  vain  (»fTort  to  repair  it;  that  on  account  of  the 
defects  in  the  ]K)iler  it  was  costing  an  excessive  amount 
to  buy  coal  with  which  to  heat  the  building;  that  several 
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experts  had  examined  it  and  were  of  the  opinion  that  it 
was  useless  to  attempt  to  repair  it.  The  evidence  further 
shows  that  this  situation  was  discussed  between  Mr.  Bark- 
ley  of  the  trust  company  and  the  defendant  Neils  Christain- 
sen.  And  the  evidence  of  Mr.  Barkley  is  that  Mr.  Chris- 
tiansen acquiesced  in  the  purchase  of  a  new  boiler;  and, 
while  Christiansen  denies  this,  he  admitted  he  was  made 
aware  of  the  necessity  of  it.  The  record  seems  to  show 
that  the  new  boiler  cost  about  $1,700,  but  we  cannot  say 
that  the  plaintiff'^  agent  in  possession  did  not  act  pru- 
dently in  its  purchase.  Under  this  state  of  the  record,  we 
cannot  think  the  defendants  were  prejudiced  by  the  allow- 
ance of  this  item,  even  though  Mr.  Christiansen  denied 
that  he  expressly  authorized  it.  Mr.  Barkley  testified 
that  he  did  so  authorize,  and,  while  Mr.  Barkley's  evidence 
is  somewhat  inconsistent,  the  fact  remains  that  the  neces- 
sity for  the  new  boiler  undoubtedly  existed,  and  we  think 
the  improvement  was  made  in  good  faith.    27  Cyc.  1266. 

Many  receipts  of  third  persons  were  admitted  in  evi- 
dence over  defendants^  objections,  and  this,  too,  was  as- 
signed as  error,  citing  Ellison  v.  Albright,  41  Neb.  93, 
holding  that  such  receipts  are  incompetent  evidence  of  the 
payments  thereby  acknowledged.  We  do  not  doubt  the 
soundness  of  the  rule  of  evidence  contended  for,  but  an 
examination  of  the  record  convinces  us  that  there  was 
other  competent  evidence  of  the  expenditures  by  the  plain- 
tiff's agent,  and  that  the  receipts  introduced  were  merely 
incidental  in  the  making  of  the  proof.  Plaintiff  undertook 
to  account  for  all  the  rents  and  profits  earned  by  the 
building  while  she  was  in  possession,  through  her  agent, 
the  Lincoln  Trust  Company,  of  which  Mr.  Barkley  was  an 
oflScer.  In  the  course  of  this  accounting  plaintiff  pro- 
duced Miss  Irwin  as  a  witness,  and  her  deposition  was 
taken  with  reference  to  all  the  receipts  and  expenditures, 
of  which  she  disclosed  a  verv  exact  knowledge,  as  thev 
were  made  under  her  personal  supervision.  In  the  course 
of  her  testimony  she  verified  all  these  items.  She  pro- 
duced the  canceled  checks  she  had  given  in  payment  of  the 
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dilTereiit  items  and  the  receipts  by  the  different  persons 
to  whom  payments  were  made.  Her  deposition  was  verj^ 
comprehensive,  and  we  think  that  her  testimony  is  suflSr 
cient  competent  evidence  to  sustain  plaintiff's  account, 
even  without  the  receipts. 

Finally,  appellants  complain  of  the  appointment  of  a 
receiver  after  the  confirmation  of  the  sale  and  pending  ap- 
peal. Their  argument  is  that,  inasmuch  as  the  plaintiff 
mortgagee  was  already  in  possession  of  the  mortgaged 
premises  with  full  control  over  the  rents  anji  profits,  the 
appointment  of  a  receiver  was  an  unnecessary  and  unjus- 
tifiable burden  upon  the  appellants,  and  that,  when  the 
mortgagee  once  takes  possession  of  mortgaged  premises 
for  the  purpose  of  collecting  the  rents  and  profits  and  ac- 
counting to  the  mortgagor  therefor,  he  cannot  at  will  sur- 
render a  trust  he  has  thus  voluntarily  assumed — citing 
in  support  of  his  contention  the  case  of  Prytherch  v. 
Williams,  42  L.  R.  Oh.  Div.  (Eng.)  590,  while  the  appellee 
cites  the  case  of  Beer  v.  Haas,  40  La.  Ann.  413,  to  the  con- 
trary. The  Louisiana  case  is  based  on  a  local  statute. 
The  evidence  on  behalf  of  plaintiff  shows  that  plaintiff  was 
to  be  let  into  possession  of  the  mortgaged  premises  "in 
lieu  of  a  receiver. '^  Our  statute  contemplates  a  receiver 
after  judgment  only  to  carry  the  same  into  effect  or  to 
preserve  the  property  during  pendency  of  the  appeal.  Rev. 
St.  1913,  sec.  7810.  Plaintiff  was  in  jpossession  and  con- 
trol of  the  premises  at  the  time  of  the  confirmation  of 
the  sale.  There  was  no  danger  of  any  diminution  in  its 
value  through  lack  of  a  receiver,  and  we  think  the  ap- 
pointment unnecessary.  In  our  judgment  there  was  no 
occasion  for  changing  the  name  of  plaintiff's  possession 
from  that  of  mortgagee  in  possession  to  that  of  receiver 
and  thereby  adding  to  the  expense  to  be  borne  by  the  mort- 
gagor. 

Upon  the  whole  record,  we  think  the  decree  of  the  lower 
court  confirming  the  sale  and  approving  the  account  of 
the  plaintiff  mortgagee  was  correct,  and  that  the  order 
appointing  a  receiver  was  erroneous.    We  therefore  recom- 

106  Neb— 38 
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menrl  that  the  jiidpiient  of  the  district  court  ooiifirining 
the  sale  and  ai)proviug  the  account  of  the  idaintiff  be 
affirmed,  and  that  the  court's  further  order  ai)pointing  a 
receiver  be  reversed,  and  with  instructions  not  to  allow 
any  fees  or  costs  for  the  receivership. 

Per  Curiam.  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  confirming  the 
sale  and  approving  the  account  of  plaintiff  is  affirmed,  and 
its  order  appointing  a  receiver  is  reversed,  with  instruc- 
tions to  allow  no  costs  for  the  receivership,  and  this  opin- 
ion is  adopted  by  and  made  the  opinion  of  the  court. 

Judgment  accordingly. 


Helen  C.  Marble  et  al.^  appellants^  v.  City  of  Tecumsefi^ 

appellee. 

Filed  February  2,  1921.    No.  21643. 

Wills:  Lapsed  Legacies  and  Devises.  When  a  will  contains  an  effective 
residuary  provision,  a  lapsed  legacy  or  devise  will  go  to  the  resid- 
uary legatee  or  devisee,  and  not  to  the  heirs  or  next  of  kin  of 
the  testator. 

Appeal  from  the  district  court  for  Johnson  county: 
John  B.  Raper^  Judge.    Affirmed, 

m 

fif.  P.  Davidson,  for  appeUants. 
L,  C.  Chapman,  contra, 

MORRISSEY^  C.  J. 

This  is  the  second  appeal  in  an  action  brought  by  the 
heirs  of  Sarah  B.  Brandon  to  recover  title  to  four  town  lots 
and  1500  in  money  bequeathed  by  the  will  of  Mrs.  Bran- 
don to  defendant.  Our  first  opinion  is  reported  in  103 
Neb.  ()25.  It  was  there  held  that  plaintiffs'  petition  stated 
a  cause  of  action,  and  the  case  was  sent  back  for  a  new 
trial.    On  the  second  trial  the  court  held  that  defendant, 
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by  failure  to  use  the  property  for  the  purposes  for  which 
it  had  been  dedicated,  had  forfeited  all  right  and  title 
thereto,  but  further  found  and  decreed  that  by  virtue  of 
the  following  provision  of  the  will,  which  defendant  set 
Up  in  an  amended  answ  er,  to  wit : 

"24th.  I  give  and  bequeath  to  The  Tinley  Rescue  (Chris- 
tian Home  of  Omaha,  Nebraska,  all  the  residue  of  my  estate, 
after  the  debts,  legacies,  and  expense  of  administering  have 
been  paid.  I  also  give  and  bequeath  the  land,  or  the  pro- 
ceeds thereof,  to  said  Tinley  Rescue  Christian  Home  of 
Omaha,  Nebraska,  that  I  have  heretofore  set  apart  for  the 
support  of  my  said  sister,  Helen  Marble,  after  her  death. 
The  intention  of  this  24th  item  is  to  give  all  my  estate  after 
the  death  of  my  said  sister,  Helen  Marble,  to  said  Home" — 
plaintiffs  have  no  claim,  right  or  title  to  the  property,  and 
plaintiffs'  petition  was  dismissed. 

In    presenting  their  appeal  appellants  say: 

"The  sole  question  now  presented  to  this  court  is :  Does 
a  lapsed  devise  pass  to  the  heirs  at  law  of  the  testatrix, 
or  to  the  residuary  devisee,  in  cases  where  there  is  a  gener- 
al residuary  clause  in  the  will  in  controversy?" 

At  common  law-  the  rule  is  that  a  lapsed  or  void  devise 
W'ill  go  to  the  heirs  at  law  of  the  testator,  notwithstanding 
the  fact  that  the  wall  contains  a  residuary  clause,  unless 
the  will  indicates  an  intention  on  the  part  of  the  testator 
to  have  the  residuary  devise  carry  such  property.  But  in 
modern  times  the  common-law  rule  has  been  generally 
departed  from  or  abrogated  by  statute,  and  the  general  rule 
now  is  that  lapsed,  void,  or  otherwise  ineffective  devises 
will  pass  to  a  general  residuary  devisee,  unless  the  w'iil 
shows  the  intention  of  the  testator  to  have  been  otherwise. 
40  Cyc.  1949. 

The  foiegoing  rule  of  law^  being  so  well  settled,  the  at- 
torney for  appellants  having  so  tersely  stated  the  issue, 
and  the  rule  in  this  state  being  establislied  that  the  court 
will  examine  the  whole  will  and,  where  possible,  give 
effect  to  the  intent  of  the  testator,  the  only  task  before  us 
is  to  make  an  examination  of  this    will  and    determine 
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tlie  meaning  of  its  residuary  clause.  It  will  be  noted  that 
the  residuary  clause  in  its  opening  sentence  speaks  of  "all 
the  residue,"  and  the  concluding  sentence  is  couched  in 
language  which  no  doubt  testatrix  thought  so  clear  and 
sweeping  that  no  question  as  to  her  intention  could  ever 
arise.  To  one  not  versed  in  the  technical  refinements  of 
the  law,  what  can  be  more  plain  and  definite  than  this  con- 
cluding sentence:  "The  intention  of  this  24th  item  is 
to  give  all  my  estate  after  the  death  of  my  said  sister, 
Helen  Marble,  to  said  Home."  We  conclude  that  the 
teistatrix,  who  had  already  made  such  bequests  to  her 
heirs  at  law  as  she  thought  proper,  and  had  made  liberal 
provision  for  the  support  and  maintenance  of  one  of  the 
sisters,  who  is  here  as  one  of  the  plaintiffs,  desired  that 
after  the  provisions  of  the  will  were  executed  by  the  pay- 
ment of  the  amounts  specified,  and  when  her  sister,  Helen, 
had  departed  this  life  and  was  no  longer  in  need  of  her 
bounty,  whatever  then  remained  of  the  estate  should  be 
given  to  the  charitable  association  named  as  the  residuary 
legatee. 

We  are  constrained  to  hold  that  under  the  terms  of 
the  will  the  property  involved  did  not  pass  to  the  heirs  at 
law,  and  the  judgment  of  the  district  court  is 

Affirmed. 


Omaha  Structural  Steel  Works^  appellee^  v.  Morris 

MlNKIN^  appellant. 

Filed  February  2,  1921.    No.  20983. 

Appeal:  Conflicting  Evidence.  Where  there  is  evidence  on  both  sides 
of  an  issue  of  fact  in  an  action  at  law,  the  finding  in  the  trial  court 
on  that  issue  will  not  be  disturbed  in  the  supreme  court  on  appeal 
unless  clearly  wrong. 

Appeal  from  the  district  court    for  Douglas  county: 
Willis  G.  Sears^  Judge.     Affirmed  on  rehearing. 

J.  E,  Von   Darn,  for  appellant. 
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Switzler  &  Stoitzler  and  Claudio  Delitala,  contya, 

ROSE^  J. 

This  is  an  action  on  a  promissory  note  of  which  the  fol- 
lowing is  a  copy : 

"250  Omaha,  Neb.,  Jan.  2,  1915. 

"One  year  after  date  I  promise  to  pay  to  the  order  of 
Omaha  Iron  Works  Co.  two  hundred  fifty  no/100  dollars. 
Fifty  per  cent,  due  on  demand.  Value  received  with  in- 
terest at  6  per  cent,  per  annum. 

"Morris  Minkin." 

On  the  back  the  note  is*  indorsed  as  follows : 

"Omaha  Iron  Works  Co.  By  Ray  Vierling,  Treas." 

Thus  indorsed,  plaintiff  procured  the  note  directly  from 
the  payee.  The  action  was  begun  in  the  county  cou  t, 
where  there  was  a  judgment  in  favor  of  plaintiff  for  f 275.- 
75.  Upon  an  appeal  by  defendant  to  the  district  court, 
plaintiff  recovered  a  judgment  for  |260.40,  and  defendant 
has  appealed  therefrom  to  this  court.  Upon  a  review  here, 
the  judgment  of  the  district  court  was  reversed.  Later  a 
reargument  was- granted.  The  record  has  been  reexamined 
in  the  light  of  further  arguments. 

Plaintiff  pleads  that  the  note  is  complete  and  regular  on 
its  face,  and  that  it  was  purchased  in  g:>od  faith  from  the 
payee  for  value  before  maturity  without  notice  of  any 
infirmity  therein.  Among  other  defenses,  defendant 
pleads  that  the  note  was  fraudulently  procured  from  him 
for  stock  in  the  Omaha  Iron  Works  Company,  payee,  that 
under  the  name  mentioned  articles  of  incorporation  were 
filed,  but  that  the  corporation  was  never  organized  and 
never  issued  any  stock,  that  the  note  was  without  considera- 
tion, and  that  plaintiff  is  not  a  holder  thereof  in  due  course. 

As  between  defendant  and  the  payee  a  defense  is  con- 
clusively established,  but  the  controlling  issue  of  fact, 
which  the  trial  court  resolved  against  defendant,  is  whether 
plaintiff  became  the  holder  of  the  note  in  due  course  be- 
fore it  matured  January  2,  1916.  The  burden  of  proving 
the  affirmative  was  on  plaintiff.     That  defendant  signed 
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the  note  and  allowed  it  to  fall  into  the  hands  of  Ray 
Vierling,  doing  business  as  the  Omaha  Iron  Works  Com- 
pany, payee,  thus  putting  into  his  hands  the  means  to 
indorse  and  transfer  it  to  ,an  innocent  purchaser,  are 
clearly  established  facts.  It  is  etiually  clear  that  the 
Omaha  Iron  Works  Company,  payee,  through  Vierling, 
was  indebted  to  plaintiff  for  building  materials,  and  that 
plaintiff  is  the  holder  of  the  note  for  a  valuable  considera- 
tion. The  secretary  of  plaintiff  and  also  its  assistant  au-- 
ditor  testified  that  the  note  was  acquii  ed  by  pur.  h  se  before 
it  was  due,  but  thev  were  uncertain  as  to  the  date  of  the 
transfer.  In  their  testimony  April,  May,  July,  August, 
September,  and  Deceml>er,  1915,  were  mentioned  as  months 
during  which  the  transfer  occurred,  but  after  they  had  been 
cross-examined  on  dates  and  had  been  interrogated  in  re- 
gard to  plaintiff's  books,  records,  and  correspondence, 
which  did  not  disclose  the  date  of  the  purchase  but  tended 
to  cast  suspicion  on  their  testimony,  they  said  that  the 
note  was  indorsed  and  delivered  to  plaintiff  during  the 
summer  of  1915,  before  it  was  due.  The  testimony  of 
Vierling,  who  perpetrated  the  fraud  on  defendant,  tends 
to  prove  that  plaintiff  procured  the  note  in  January,  191(>, 
after  it  was  due.  It  thus  appears  that  there  is  testimony  en 
both  sides  of  the  controlling  issue  of  fact,  with  evidence 
sufficient  to  sustain  a  finding  either  way,  and  that  in  the 
final  analysis  the  conclusion  depends  on  the  irredibility 
of  witnesses,  a  question  for  the  trial  judge,  who  took  th^i 
place  of  a  jury.  There  does  not  appear  to  be  a  substantial 
reason  for  holding  that  the  trial  court  was  clearly  wrong 
in  determining  the  vital  issue  in  favor  of  plaintiff.  In  this 
view  of  the  evidence  the  judgment  l)elow  should  not  be 
reversed. 

It  follows  that  the  judgment  of  reversal  is  vacated,  and 
the  judgment  of  the  district  court 

Affirmed. 

Letton^  J.,  not  sitting. 
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Joe  Kates,  appellee,  v.  E.  M.  Spencer,  appellant. 

Fiij:d  Fekruaby  2,  1921.    No.  21254. 

Justice  of  the  Peace:  Appeal:  Neglect  of  Justice.  A  party  who  is 
free  from  fault  and  laches  should  not  be  deprived  of  his  right  to 
an  appeal  solely  by  the  negligent  failure  of  a  Justice  of  the  peace 
to  prepare  a  transcript  in  time  for  such  party  to  have  it  filed  in 
the  district  court  within  30  days. 

Appeal  from  the  district  court  for  Morrill  county: 
Ralph  \V.  Hobart^  Juik;e.  Reversed. 

McDonald  c6  Iricin^  for  appellant. 

H,  if.  Marquis  and  Rojj  H,  Walford,  contra, 

ROSE^  J. 

This  action  was  commenced  before  a  justice  of  the  peace 
to  recover  |200  on  the  claim  that  defendant  orally  leased 
to  plaintiff  a  five-acre  tract  of  irrigated  land,  violated 
the  contract  and  dispossessed  plaintiff  after  the  latter  had 
partially  performed  it.  From  a  judgment  in  favor  of  plain- 
tiff for  the  full  amount  of  his  claim,  defendant  appealed 
to  the  district  court,  where  the  appeal  was  dismissed  on  the 
ground  that  the  transcript  of  the  justice  of  the  peace  had 
not  been  filed  within  the  statutory  period  of  30  days. 
Defendant  has  appealed  to  this  court  from  the  judgment 
of  dismissal. 

The  question  presented  here  is  whether  the  district  court, 
by  the  filing  of  the  transcript  a  day  too  late,  ac(|uiied  juris- 
diction to  determine  the  case  on  its  merits.  It  is  conceded 
by  defendant  that  the  transcript  was  filed  in  the  district 
court  31-  days  after  the  justice  of  the  ])eace  rendered  the 
judgment,  but  it  is  contended  nevertheless  that  the  delay 
of  one  day  was  due  solely  to  the  fault  of  the  justice  of  the 
peace,  and  that  therefore  the  district  court  should  not  have 
dismissed  the  appeal.  The  judgment  of  the  justice  of  the 
peace  was  rendered  March  18,  1919.    Within  eight  days. 
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]yiarch  2G,  1919,  defendant  filed  an  approved  appeal  bond^ 
ordered  a  transcript,  and  paid  the  necessary  fee.  Again 
on  April  16,  1919,  one  day  before  the  statutory  period  ex- 
pired, an  attorney  for  defendant  demanded  the  transcript 
by  telephone  in  time  to  have  it^  filed  in  the  district  court 
by  April  17,  1919.  Though  the  time  required  for  the 
making  of  the  transcript  did  not  exceed  45  minutes,  the 
justice  of  the  peace  failed  to  make  the  transcript  until  after 
the  statutory  period  had  expired,  but  he  did  mail  it  to  the 
district  court,  where  it  arrived  a  day  too  late.  When  de- 
fendant gave  an  approved  appeal  bond,  ordered  a  tran- 
script, and  paid  the  necessary  fee  March  26,  1919,  it  was 
the  duty  of  the  justice  of  the  peace,  without  any  further 
demand  or  a  personal  call,  to  have  the  transcript  ready  in 
ample  time  to  be  transmitted  to  the  district  court  within 
30  days  from  the  rendition  of  the  judgment.  He  cannot 
excuse  his  oflBcial  neglect,  as  he  attempted  to  do  in  this 
case,  by  saying  that  the  transcript  would  have  been  ready 
within  the  statutory  period,  had  defendant  in  person  or 
by  attorney  called  in  due  time  and  made  another  demand. 
The  case  seems  to  fall  within  the  rule  that  a  party  who  is 
free  from  fault  and  laches  should  not  be  deprived  of  his 
right  to  an  appeal  solely  by  the  negligent  failure  of  a  justice 
of  the  peace  to  prepare  a  transcript  in  time  for  siich  party 
to  have  it  filed  in  the  district  court  within  30  days.  It  fol- 
lows that  the  judgment  of  the  district  court  is  reversed,  the 
appeal  reinstated,  and  the  cause  remanded  for  a  trial  on 
the  merits. 

Reversed. 

Lbtton,  J.,  not  being  a  member  of  the  divison  which 
heard  this  case,  did  not  participate. 
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William  Huttee  v.  State  of  Nebraska. 

Filed  Febbvasy  2,  1921.    No.  21667. 

1.  priminal  Law:  UifcoBBOBORATED  Evidence  of  Accomplice.  "A  con- 
viction may  rest  upon  the  uncorroborated  evidence  of  an  accom- 
plice when  sufficient,  in  connection  with  the  other  evidence,  to 
satisfy  the  Jury  beyond  a  reasonable  doubt  of  the  guilt  of  the 
accused.*'    Latohead  v.  State,  46  Neb.  607. 

2.  :  Ebbob.    Error,  to  be  available  on  review,  must  affirmatively 

appear  on  the  face  of  the  record. 

3.  -2 :    Indobsement  of  Witnesses  Dubinq  Tbial.    A  conviction 

should  not  be  reversed  on  the  ground  that  the  trial  court  per- 
mitted the  state  to  indorse  on  the  information  during  the  trial 
the  name  of  a  witness,  where  there  is  no  showing  that  accused 
was  thus  prejudiced,  or  that  he  asked  for  a  postponement.  Laws 
1915,  ch.  164;   Sheppard  v.  State,  104  Neb.  709. 

Error  to  the  district  court  for  Sarpy  county:  James 
T.  Bbgley^  Judge.    Affirmed. 

Edmund  H.  McCarthy^  for  plaintiff  in  error. 

Clarence  A.  Da  vis  ^  Attorney  General^  Mason  Wheeler 
and  E,  8.  Nickerson,  contra.  ^ 

Rose^  J. 

In  a  prosecution  by  the  state  in  the  district  court  for 
Sarpy  county,  William  Hutter,  defendant,  was  convicted 
of  burglary ;  the  substance  of  the  charge  against  him  being 
that  he  feloniously  entered  the  garage  of  Herman  Uhe,  at 
Papillion,  and  stole  automobile  tires  and  blow-out  patches 
of  the  value  of  $505.  Upon  a  verdict  of  guilty  he  was  sen- 
tenced to  the  penitentiary  for  a  term  of  1  to  20  years.  As 
plaintiff  in  error  defendant  presents  for  review  the  record 
of  his  conviction. 

The  first  assignment  of  error  presented  is  the  insulBBcien- 
ey  of  the  evidence  to  sustain  the  conviction.  This  is  based 
largely  on  the  proposition  that  defendant's  participation 
in  the  burglary  is  shown  only  by  the  testimony  of  two 
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accomplices.  It  is  a  well-established  rule  of  the  criminal 
law  of  this  state  that  **a  conviction  may  rest  upon  the  un- 
corroborated evidence  of  an  accomplice  when  sufficient,  in 
connection  with  the  other  evidence,  to  satisfy  the  jury 
l>eyond  a  reasonable  doubt  of  the  Ruilt  of  the  accused." 
Laichead  v.  State,  4(J  Neb.  607.  Under  this  rule  it  is  clear 
that  the  evidence  of  defendant's  guilt  is  sufficient. 

There  is  also  a  complaint  that  the  county  attorney  in  his 
closing  argument  erroneously  accused  counsel  for  defend- 
ant of  misstating  testimony,  but  the  record  does  not  dis- 
close such  an  incident  nor  error  in  that  respect. 

The  principal  argument  is  directed  to  the  assignment 
that  the  trial  court  erred  in  permitting  the  county  attorney 
to  indorse  on  the  information  the  name  of  a  witness  during 
the  trial.  The  granting  of  such  permission  is  within  the 
discretion  of  the  trial  court  under  a  recent  statute.  Laws 
1915,  ch.  164.  To  make  error  available  under  this  assign- 
ment, the  record  should  show  that  defendant  was  prej- 
udiced, or  that  he  asked  for  a  postponement  or  for  a  con- 
tinuance. Shcppard  i\  State,  104  Neb.  709.  In  these  re- 
spects the  record  is  silent. 

Affirmed. 


John  W.  Sund,  Sr.,,  administrator^  appellant,  v.  Si^iisek 

&  IIrdlicka  i:T  AL.,  appellees. 

Filed  February  2,  1921.    No.  20978. 

1.  NegUgence:  Direction  of  Verdict.  A  boy  of  9  years,  in  coasting 
on  a  hill  in  an  alley  that  intersected  a  public  street,  collided 
with  the  rear  wheel  of  defendant's  passing  automobile  and  from 
the  resulting  injuries  to  his  person  he  died  the  following  day.  At 
the  close  of  plaintiff's  evidence  in  chief  the  court  instructed  the 
jury  to  return  a  verdict  for  defendant.  Held,  that  the  father,  as 
administrator  of  the  estate  of  the  decedent,  cannot  predica.e  error 
on  the  court's  ruling,  in  view  of  the  fact  that  negligence  on  the 
part  of  defendant  was  not  shown. 

2.   :    Contributory    NEciLiOENCE:    Instructions.     The   question 

of  contributory  or  comparative  negligence  cannot  properly  be  sub- 
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mitted  to  the  jury  unless  there  is  evidence  to  support  the  charge 
that  defendant  has  been  guilty  of  negligence. 

Appeal  from  the  district  court  for  Douglas  county: 
Charles  Leslie,  Judge.    Affirmed, 

James  C.  Kinsler  and  Myers  d*  Mecham,  for  appellant. 

William  R,  Patrick^  contra. 

Dean,  J. 

John  W.  Sund,  Sr.,  as  administrator  of  his  minor  son's 
estate,  sued  to  recover  from  defendant  $10,000  dan;ag»s 
for  the  death  of  his  son  Johnnie,  aged  9  years,  tiiat  rtv 
suited  from  a  motor  truck  accident.  He  alleged  generally 
that  an  auto  delivery  truck  owned  by  the  defendant  part- 
nership, while  engaged  in  the  firm's  business,  was  so  wrong- 
fully, negligently  and  recklessly  driven  by  a  member  of 
the  firm  that  it  collided  with  his  son  and  caused  his  death. 
When  plaintiff's  testimony  in  chief  was  concluded  the 
court  sustained  defendant's  motion  for  a  directed  verdict. 
From  the  judgment  rendered  thereon  plaintiff   appealed. 

Defendant  is  a  copartnership  engaged  in  the  retail  gro- 
cer v  business  on  the  south  side  in  Omaha.  On  FebriTarv 
11,  1916,  Charles  Hrdlicka,  a  junior  member  of  the  fii'm, 
was  delivering  groceries  about  town  with  the  truck.  On 
the  afternoon  of  that  day  plaintiff's  decedent  was  coast- 
ing on  a  sled  down  a  hill  in  an  alley  that  runs  north  and 
south  and  intersects  K  street  between  Twentv-fifth  and 
Twenty-sixth  streets.  Four  or  five  neiglibor  children  whose 
ages  ranged  from  9  to  14  years  were  coasting  with  him. 
When  Johnnie's  sled  reached  the  bottom  of  the  hill  at  K 
street,  and  had  crossed  over  to  the  north  side  of  K  street, 
it  collided  with  a  rear  wheel  of  defendant's  truck.  From 
the  injuries  that  h<^  sustained  from  the  impact  he  died 
the  following  day. 

There  was  testimony  tending  to  show  that  Hrdlicka 
knew  that  the  alley  in  question  was  used  as  a  coasting 
place  by  the  children;  that  he  was  well  acquainted  with 
the  neighborhood  and  had  driven  daily  along  K  street  and 
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across  the  alley  intersection  for  many  years  delivering 
groceries;  that  about  a  week  before  the  accident  he  said 
to  one  of  the  children  who  was  a  witness,  respecting  the 
use  of  the  alley  for  coasting,  "that  if  they  were  not  careful 
somebody  would  get  hurt."  It  was  admitted  that  Hrdlicka 
had  lost  the  use  of  his  left  eye  and,  the  sled  having  ap- 
proached the  truck  from  the  left  side,  it  is  argued  from 
this  that  he  should  have  used  more  than  ordinary  care. 

The  only  witnesses  of  the  accident  were  the  four  or  five 
children  who  were  coasting.  They  testified  in  substance 
that  at  the  top  of  the  hill  Johnnie  picked  up  his  sled  and 
running  forward  threw  himself  at  full  length  on  top  of  it 
and  coasted  down  the  hill ;  that  Hrdlicka  at  the  time  was 
driving  his  truck  along  the  north  side  of  K  street,  and 
when  the  sled  reached  the  bottom  of  the  hill  it  collided 
with  the  rear  wheel  of  the  truck.  One  witness  testified 
that  the  sled  struck  the  rear  part  of  the  wheel  and  veered 
oflf  to  one  side,  while  others  testified  that  it  collided  with 
the  front  part  of  the  rear  wheel.  It  does  not  appear  that 
the  ear  ran  over  the  boy  or  his  sled.  Some  of  the  children 
who  witnessed  the  accident  testified  that  they  did  not  hear 
the  automobile  horn  sounded,  nor  did  they  see  or  hear  any 
signal  of  approach  by  Hrdlicka  as  he  neared  the  alley. 
The  hill  was  shown  to  be  steep  and  icy,  and  several  houses 
obstructed  the  view  of  the  alley  from  the  driver.  The 
mouth  of  the  alley  where  it  runs  into  K  street  has  banks 
on  each  side  that  are  between  five  and  six  feet  high.  That 
Johnnie's  was  the  fleetest  sled  on  the  hill  and  that  he  made 
a  rapid  descent  seems  to  be  fairly  established  by  plaintiff's 
witnesses. 

The  evidence  does  not  disclose  the  speed  of  the  car  at 
the  time  of  the  accident.  Two  witnesses  testified  that  it 
ran  about  12  or  13  yards  after  the  collision.  Another 
said  that  it  ran  about  five  yards,  and  on  the  cross-examina- 
tion he  thought  it  was  about  two  yards.  Another,  a  girl 
of  16,  on  the  cross-examination  testified  that  the  automo- 
bile stopped  within  two  yards.     Some  testified  the  truck 
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was  going  at  an  ordinary  rate  of  speed  and  some  that  it 
was  going  rapidly. 

The  Sund  residence  is  the  second  house  from  the  alley 
on  the  north  side  of  K  street.  Mrs.  Sund,  the  boy's  mother, 
testified  that  they  lived  there  14  years  and  during  that 
time  the  hill  was  used  for  coasting  by  the  children  in  the 
neighborhood ;  that  she  could  see  the  hill  from  her  house ; 
that  it  was  "rather  a  steep  hill,"  and  that  "in  a  way"  it 
was  dangerous.  She  further  testified:  "Q.  The  momen- 
tum or  the  force  gained  by  coming  down  this  steep  hill  was 
such  that  it  would  shoot  them  clear  across  K  street  some- 
times and  beyond  K  street  before  they  would  stop?  A. 
Well,  yes;  I  seen  that.  *  *  *  Q.  And  is  it  not  true 
that  it  was  rather  difficult  for  boys  to  stop  before  crossing 
K  street  when  the  ground  was  covered  with  snow  and  it 
was  as  it  was  at  that  time?  A.  Well,  thev  did  sometimes. 
Q.  And  sometimes  they  couldn't?  A.  Yes,  sir."  She  testi- 
fied that  after  the  accident  Mr.  Hrdlicka  carried  the  boy 
into  her  house,  and  that  when  she  asked  him  how  it  hap- 
pened he  replied  that  he  did  not  know;  that  he  did  not 
see  the  boy. 

Plaintiflf  argues  that  the  case  should  have  been  submit- 
ted to  the  jury  under  instructions  on  the  question  of  con- 
tributory negligence.  In  view  of  the  record  we  think  his 
position  is  not  tenable.  The  question  of  contributory  or 
comparative  negligence  cannot  properly  be  submitted  to 
the  jury  unless  there  is  evidence  to  support  the  charge  that 
defendant  has  been  guilty  pf  negligence.  In  the  present 
case  the  evidence  shows  that  the  hill  was  steep,  icy  and 
dangerous  for  coasting,  and  that  the  sled  descended  so 
rapidly  that  it  was  beyond  the  control  of  the  coaster,  and 
so  fast,  as  one  witness  testified,  that  Johnnie  could  not  get 
off  or,  as  another  testified,  so  fast  that  he  could  not  b(? 
seen.  In  brief  it  clearly  appears  that  the  sled  dashed  out 
so  swiftly  from  between  the  banks  of  the  alley  that  the 
driver  of  a  car  running  at  a  moderate  rate  of  speed,  in  the 
exercise  of  such  care  as  an  ordinarily  prudent  person 
^^ould  exercise  under  like  circumstances,  could  not  have 
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preventer!  the  collison  and  the  conseciuent  tragedy.  In 
view  of  all  the  eviden(*e  it  seems  to  us  that  reasonable 
minds  could  come  to  no  other  conclusion.  We  are  unable 
to  find  evidence  that  will  support  plaintiff's  allegation  of 
negligence.  It  follows  that,  there  being  no  triable  ques- 
tion of  fact  to  submit  to  the  jury,  the  court  did  not  err  in 
directing  a  verdict  for  defendant. 
The  judgment  is 

Affirmed. 


Anthony  Weber^  appellee,  v.  Thompson-Belden  &  Com- 
pany^ APPELLANT. 

F^LED  Februaky  2.  1921.    No.  21262. 

1.  Master  and  Servant:  Negligence  of  Servant':  Liability  of  Master. 
"To  sustain  a  recovery  for  injuries  caused  by  being  run  down  by 
an  autuomobile  owned  by  the  defendant,  the  plaintiff  must  show 
by  a  preponderance  of  the  evidence  that  the  person  in  charge  of 
the  machine  was  the  defendant's  servant,  and  was,  at  the  time 
of  the  accident,  engaged  in  the  master's  business  or  pleasure  with 
the  master's  knowledge  and  direction."  Neff  r.  Brandeis,  91  Neb. 
11. 

2.  Evidence:  Inferences.  "In  a  civil  action,  when  a  fact  may  be 
fairly  and  reasonably  inferred  from  other  and  all  the  facts  and 
circumstances  proved.  It  may  be  taken  as  established."  Chicago, 
B.  d  Q.  jB.  Co,  v.  Hildehrand,  42  Neb.  33. 

3.  Qu8&re.  When  defendant's  name  is  painted  on  a  motor  vehicle 
which  caused  an  accident,  there  Is  a  presumption  of  ownership,  but 
whether  this  sign  raises  a  presumption  that  the  driver  was  de- 
fendant's servant  or  agent,  and  whether  it  is  presumed  he  was 
engaged  In  his  master's  or  principal's  business  or  pleasure,  quwrc, 

4.  Evidence  examined,  and  held  sufficient  to  sustain  the  verdict. 

Appeal    from  the  ilistrict  court  for  Douglas  ronnty: 
Arthur  0.  Wakeley,  Judge.    Afjirmed, 

Kennedy,  Holland,  DeLacy  ct  Mcl.anyhlin,  for  appellant. 
Alvin  F,  Johnson,  contra. 
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Aldrich^  J. 

This  action  was  brought  by  Anthony  Weber  in  the  court 
below  to  recover  damages  for  personal  injuries  received  in 
a  collision  with  an  automobile  truck  which  is  alleged  to  be 
owned  by  appellant.  This  truck  it  is  alleged  negligently 
collided  with  him  at  the  intersection  of  Twenty-ninth  and 
Leavenworth  streets,  in  Omaha,  while  he  was  walking 
across  the  crossing  used  by  pedestrians  at  the  intersection 
of  these  streets  on  December  19,  1917.  By  reason  of  such 
collision  plaintiff  received  serious  injuries.  On  June  7, 
1919,  the  jury  returned  a  verdict  for  $11,000,  from  which 
defendant  appeals  to  this  court. 

On  May  5,  1920,  while  this  appeal  was  pending,  plaintiff 
died.  Upon  suggestion  of  death  and  a  motion  for  revivor 
being  filed  herein,  this  court  revived  the  action  and  the 
judgment  rendered  therein  in  the  name  of  Lucy  M.  Weber, 
executrix  of  appellee's  estate,  who  now  appears  herein  as 
appellee. 

To  entitle  the  plaintiff  to  recovery  of  damages  he  must 
meet  the  requirements  of  l^eff  v,  Brandeis,  91  Neb.  11.  In 
the  beginning  of  this  discussion  we  note  that  where  one  is 
run  down  by  an  automobile,  among  other  things,  (1)  it 
must  be  shown  by  a  preponderance  of  the  evidence  that 
the  car  was  owned  by  defendant;  (2)  it  must  also  be 
shown  by  a  preponderance  of  the  evidence  that  the  person 
in  charge  of  the  machine  was  defendant's  servant,  and 
(3)  at  the  time  of  the  accident  was  acting  with  his  master's 
knowledge  and  direction.  The  analysis  and  demonstration 
which  we  hope  to  be  able  to  make  will  successfully,  clearly 
and  justly  determine  whether  the  plaintiff  should  recover, 
or  whether  defendant  should  be  entitled  to  reversal.  The 
above  propositions  state  the  true  philosophy  of  the  issues 
and  the  things  of  achievement  necessary  to  a  correct  deci- 
sion. This  record  plainly  shows  that  defendant  and  the 
truck  driver  sustained  the  relation  of  master  and  servant. 
If  that  is  true  plaintiff  must  recover. 

It  is  often  impossible  to  prove  the  existence  of  certain 
situations  by    positive  and  direct  evidence.      When  one 
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faces  that  situation,  he  may  resort  to  the  doctrine  an- 
nounced in  Union  P.  R.  Oo.  v.  Ertckson,  41  Neb.  1.  It  is 
there  held  in  a  situation  similar  to  this:  "While  the 
facts  justifying  an  inference  of  negligence  must  be  es- 
tablished by  the  evidence  and  their  existence,  must  not 
be  left  to  the  conjecture  of  a  jury,  and  while  ordinarily 
negligence  cannot  be  presumed  merely  from  the  happen- 
ing of  an  accident,  still  facts  may  be  established  by  cir- 
cumstances, and  the  same  facts  which  prove  the  acci- 
dent may  be  circumstances  from  which  the  facts  justify- 
ing an  inference  of  negligence  may  be  found  to  exist." 

In  this  discussion  we  also  find  this. court  has  paid:  *^In 
a  civil  action,  when  a  fact  may  be  fairly  and  reasonably  in- 
feri*ed  from  other  and  all  the  facts  and  circumstances 
proved,  it  may  be  taken  as  established.^'  Chicago^  B.  &  Q. 
R,  Co.  V.  Uildehrand,  42  Neb.  33.  In  our  discussion  we 
propose  to  follow  these  rules  as  laid  down  by  this  court. 

On  the  issue  of  negligence  there  can  be  but  little  doubt. 
The  truck  which  caused  this  accident  was  being  driven 
recklessly  at  a  speed  of  between  20  and  25  miles  an  hour, 
w^ithout  either  head  or  tail  lights  burning,  no  signal  of  a 
horn  or  otherwise  was  given,  and  after  running  over  plain- 
tiff the  truck  and  driver  proceeded  w^est  on  Leavenworth 
street  without  stopping.  Thus  it  is  clear  that  the  truck 
driver  was  negligent;  in  fact,  his  running  away  makes 
him  almost  criminally  negligent. 

The  evidence  w^as  conflicting  in  the  main,  but  it  is  our 
opinion  that  the  judgment  of  the  court  rendered  upon  the 
verdict  as  returned  by  the  jury  should  not  be  disturbed. 
There  is  ample  law  and  evidence,  to  sustain  the  judgment 
as  announced  by  the  district  court.  The  only  remaining 
proposition  then  is  to  give  sufficient  reason  for  this  conclu- 
sion. 

Is  there  sufficient  evidence  of  plaintiff  to  demonstrate 
that  the  motor  truck  causing  the  injury  belonged  to  the 
defendant?  Was  it  in  charge  of  his  servant  acting  in  the 
course  of  his  employment  at  the  time  of  the  accident? 
One  thing  is  undisputed  about  the  ownership  of  this  truck, 
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namely,  that  defendant  is  engaged  in  general  merchandis- 
ing in  the  city  of  Omaha,  owns  a  large  and  extensive  store, 
employs  four  motor  trucks  and  truck  drivers  to  deliver  its 
parcels  to  its  customers.  Three  trucks  were  used  in  de- 
livering goods  on  the  day  of  the  accident.  These  were 
covered  trucks  and  on  the  side  of  each  was  painted  the 
names  of  the  owners  thereof,  to  wit,  "Thompson-Belden  & 
Co.,"  in  plain,  large,  legible  letters.  One  of  the  employees 
driving  one  of  these  trucks  was  named  Volz.  It  was  his 
custom  to  purchase  gasoline  for  his  engine  at  the  filling 
station  located  near  the  southwest  corner  of  Twenty-ninth 
and  Leavenworth  streets.  There  was  printed  in  gold  let- 
ters in  a  semicircle  on  this  delivery  truck  the  name 
Thompson-Belden  &  Co.  These  letters  on  this  truck  could 
be  plainly  seen  from  the  reflected  light  at  the  oil  station. 
The  delivery  truck  in  question  was  a  dark-colored  delivery 
truck  and  in  general  answered  the  description  of  the  trucks 
used  by  defendant.  The  first  person  that  the  witness 
Clarence  Busse  talked  with  the  next  morning  after  the 
accident  was  Mr.  Volz,  a  servant  of  defendant  company. 
There  seems  to  be  no  dispute  but  what  the  driver,  Volz, 
was  in  the  employ  of  defendant,  and  that  on  or  about  the 
time  of  the  accident  he  was  delivering  parcels  from  de- 
fendant's store  and  was  in  charge  of  one  of  defendant's 
trucks  at  the  time  of  the  accident.  The  truck  was  within 
sight  of  several  witnesses  at  the  time  the  accident  hap- 
pened; and,  as  the  truck  belonged  to  defendant  and  was 
in  charge  of  the  witness  Volz,  he  must  have  been  riding 
in  the  truck  and  guiding  and  controlling  it  at  the  time  of 
the  accident.  That  proposition  under  all  the  facts  and  the 
circumstances  must  have  made  it  plain  to  the  jury  that 
Volz  was  the  defendant's  driver  of  this  truck  at  the  time  of 
the  accident. 

It  also  appears  by  several  witnesses  that  the  defendant's 
truck,  driven  by  Volz,  was  in  the  vicinity  of  the  accident 
when  plaintiff  met  with  his  injury.  Other  witnesses  who 
were  near  the  scene  of  the  accident  corroborate  and  identi- 
fy other  propositions  important  to  le.arn  about  this  inter- 
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section.  Several  witnesses  corroborate  this  witness  at  the 
oil  station,  and  his  evidence  is  uncontradicted  that  he 
saw  plaintiflF  fall  to  the  ground  as  the  truck  passed  over 
him,  and  said  in  substance  that  the  delivery  truck  was 
dark-colored,  with  a  top  on  it,  and  that  the  intersection 
w^as  well  lighted.  The  record  also  discloses  further  wit- 
nesses driving  along  this  particular  street  who  saw  this 
defendant's  truck  strike  plaintiif  at  the  regular  crossing 
of  Twenty-ninth  and  Leavenworth  streets.  It  also  appears 
that  the  witness  Volz  did  the  ignominious  thing  of  running 
away  and  seeking  to  avoid  identity  after  he  had  run  over 
plaintiff  with  the  delivery  truck,  but  the  evidence  on  the 
whole  is  sufficient  to  identify  him  as  being  the  genuine 
party  driving  the  truck  at  the  time  of  the  accident. 

The  superintendent  of  defendant's  deliveiy  department 
gave  evidence  in  this  case  that  on  the  19th  day  of  Decem- 
ber, 1917,  defendant  was  operating  only  three  delivery 
trucks,  that  they  were  covered  having  a  top  with  doors  in 
the  back,  and  that  their  trucks  and  each  of  them  had  the 
name  of  Thompson-Belden  &  Co.  painted  in  gold  letters 
about  four  inches  high.  The  witness  Thomas  Volz,  de- 
fendant's truck  driver,  at  the  time  of  the  accident  was  on 
his  route  delivering  goods.  The  intersection  of  Twenty- 
ninth  and  Leavenworth  streets,  where  the  accident  occur- 
red, was  in  the  same  general  direction  from  defendant's 
place  of  business  as  the  point  where  one  of  his  deliveries 
was  made,  but  was  a  few  blocks  west. 

As  to  the  truth,  accuracy  and  trustworthiness  of  Volz's 
testimony,  the  jury  alone  had  the  opportunity  to  note  his 
general  appearance  for  apparent  fairness  and  candor,  his 
general  dependability  and  credibility  under  the  circum- 
stances. At  any  rate  it  seems  the  jury  heard  the  testimony 
of  several  eyewitnesses  as  to  what  motor  truck  struck  the 
plaintiflf,  and  at  what  particular  street  in tei  section  it  was, 
and  when  it  was,  and  who  was  in  charge;  the  amount  and 
extent  of  the  injuries  were  afterwards  demonstrated.  The 
jury  believed  this  evidence,  and  though  being  to  some 
extent  in  conflict  and  uncertain  as  to  the  identity  of  the 
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person  or  driver  operating  the  truck,  nevertheless,  under 
all  the  evidence  and  all  the  circumstances,  they  believed 
that  the  accident  was  caused  by  the  collision  of  defendant's 
truck  while  it  was  employed  in  the  delivery  of  parcels  and 
goods  by  Thomas  Volz  in  the  employment  of  defendant. 
It  appears  in  the  evidence  of  Volz  that  he  often  filled  his 
car  at  the  Nicholas  Oil  Company  station,  that  often  he 
filled  it  in  the  morning  instead  of  at  night,  but  filled  it  at 
night  whenever  it  was  low,  in  order  to  have  it  in  proper 
shape  for  first  deliveries  next  morning.  It  certainly  is 
significant  that  the  witness  Volz,  within  sight  of  the  acci- 
dent, hurried  from  this  station  almost  immediately  after 
the  accident  happened.  The  evidence  connecting  and  es- 
tablishing Volz  as  the  driver  in  charge  Of  this  truck  may 
be  determined  by  circumstances  as  well  as  direct  testi- 
mony, and  these  circumstances  often  have  the  potency  to 
establish  facts  which  import  undeniable  negligence,  evi- 
dent in  this  case.  It  is  plain,  from  all  the  facts  and  cir- 
cumstances, that  the  truck  driver,  Thomas  Volz,  was  act- 
ing within  the  scope  of  his  employment  at  the  time  of  the 
accident.  It  is  indisputable  that  at  the  time  Volz  was  at 
the  Nicholas  Oil  Company  station,  and  the  next  morning 
he  was  in  continuation  of  the  same  service  as  at  the  time 
of  the  accident.  It  is  plain  that  Volz,  if  in  the  automobile 
truck  at  the  time  of  the  accident,  was  there  as  an  employee 
under  the  authority  of  defendant,  either  express  or  im- 
plied. Then  it  was  a  prima  facie  case  of  negligence,  and 
hence  the  jury  were  justified  in  their  verdict. 

We  admit  the  burden  is  upon  plaintiff  to  prove  agency. 
The  record  shows  that  the  witness  Volz  nearly  every  day 
called  at  the  Nicholas  oil  station  to  fill  his  gasoline  tank, 
that  it  was  generally  known  by  the  people  in  charge  of  the 
oil  station  that  he  was  delivering  goods  for  defendant  and 
was  driver  of  the  truck  that  participated  in  the  accident 
that  injured  plaintiff.  Then  if  he  was  engaged  in  such 
occupation  and  was  in  good  health,  as  it  was  known,  and 
was  in  the  vicinity  of  the  accident  delivering  goods,  is  it 
not  a  fair  inference  when  he  departed  and  soon  thereafter 
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collided  with  plaintiff  that  he  was  in  the  same  employment 
as  usual  when  the  accident  occurred?  If  not,  why  did  he 
try  to  run  away  and  hide?  If  he  was  not  in  this  serious 
accident,  why  did  he  deem  it  necessary  to  cover  up  his 
identity?  and,  if  he  was  innocent,  why  would  it  have  been 
desirable  to  conceal  his  identity?  His  whole  attitude  and 
conduct  has  been  that  of  some  one  who  had  something  to 
hide. 

Appellant  has  cited  many  authorities  and  discussed 
the  law,  but  it  is  unnecessary  for  us  to  review  them  in 
detail,  because  this  case  is  governed  by  the  laW  of  this 
court,  and  there  are  ample  authorities  cited  by  plaintiflf 
to  dispose  of  the  issues  herein.  For  instance,  Colwell  v. 
^tna  Bottle  &  Stopper  Oo.,  33  R.  I.  531,  is  not  decisive  of 
anv  issue  in  this  case,  for  in  the  Rhode  Island  case  it  was 
held  that  the  servant  was  not  acting  within  the  scope  of 
his  employment,  and  defendant  was  not  liable  for  damages 
caused  by  his  servant's  negligence,  while  acting  for  him- 
self. This  is  foreign  to  the  application  herein.  There  is 
no  evidence  or  circumstance  that  imports  any  such  situa- 
tion. The  record  proves  that  the  injury  was  caused  by  the 
negligence  of  the  driver,  acting  as  defendant's  agent  or 
servant.  We  admit  in  this  discussion  that  one  who  has 
been  injured  by  an  automobile  belonging  to  defendant 
while  being  driven  by  his  agent  has  the  burden  of  proving 
that  the  injury  was  caused  by  the  negligence  of  defend- 
ant's agent  while  acting  in  the  line  of  his  duty.  Is  it  not 
true  that  defendant's  agent  was  driving  on  this  occasion 
without  a  light,  recklessly,  and  at  the  time  sought  to  run 
away  and  hide  his  identity?  In  Dearholt  Motor  Sales  Co. 
V.  Merritt,  133  Md.  323,  we  find  this  citation  contains  the 
law,  but  we  fail,  however,  to  see  how  it  can  be  of  any  bene- 
fit to  appellant.  This  case  proceeded  on  the  theory  that  in 
an  automobile  accident  it  was  the  uncontradicted  evidence 
that  the  driver  of  the  automobile  had  never  been  employed 
and  had  taken  defendant's  car  without  permission.  The 
situation  on  that  proposition  is  diametrically  opposite  to 
the  instant  case^  and  it  is  of  no  benefit  to  appellant^  but 
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rather  is  against  him,  and  so  we  might  pursue  the  analysis 
ad  infinitum  on  the  citations  and  »till  remain  in  a  chaotic 
unsatisfactory  condition  as  to  the  real  truth. 

The  amount  of  damages  found  by  the  jury  was  i*eason- 
able,  consistent  with  the  evidence,  the  circumstances,  and 
the  facts.  Plaintiff,  prior  to  the  injury,  applied  himself 
very  closely,  and  for  many  years  had  not  lost,  any  time, 
and  during  several  years  last  past  he  had  increased  his 
earnings  to  something  better  than  $25  a  week.  Taking 
that  in  connection  with  his  expectancy,  he  would  have 
earned  as  much  or  more  than  the  jury  gave  him. 

Defendant  complains  of  the  instructions  objected  to  by 
him  and  overruled  and  given  by  the  court.  This  position 
is  governed  by  well-known  rules  of  this  court.  Instruc- 
tions to  be  held  erroneous  must  be  construed  as  a  w^hole. 
Then  if  they  correctly  announce  the  issue  and  the  evidence 
and  correctly  state  the  law,  they  are  properly  considered 
as  correct.  The  omissions  complained  of  by  appellant  are 
completely  covered  by  paragraph  2  of  the  instructions 
given  by  the  court.  At  any  rate  appellant  is  not  in  a  posi- 
tion to  claim  anything  for  omission.  The  only  instruction 
tendered  and  requested  by  defendant  was  one  for  a  direct- 
ed verdict.  We  have  examined  the  evidence  of  the  physi- 
cians and  experts  who  examined  plaintiff  during  his  life- 
jtime  and  have  gone  over  the  evidence  and  all  the  law  propo- 
sitions raised,  and  from  a  survey  of  all  the  facts,  circum- 
stances and  issues  presented  and  discussed,  and  the  in- 
structions of  the  court,  we  can  conservatively  say  that 
the  verdict  of  the  jury  w^as  justifiable  and  correct,  and  tak- 
ing all  the  instructions  of  the  court  as  a  whole  thev  are 
free  from  errors. 

The  judgment,  then,  is 

Affirmed. 

Letton,  J.,  not  being  a  member  of  the  division  which 
heard  this  case,  did  not  participate. 
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Clara  E.  Baldwin,  appellee,  v.  Omaha  &  Council 
Bluffs  Stkeet  Railway  Company,  appellant. 

Piled  February  2,  1921.    No.  21690. 

1.  Evidence:  Conclusions  of  Witness.  Where  the  issue  of  negli- 
gence is  to  be  determined  by  the  method  and  manner  of  operating 
a  street  car  while  going  into  and  around  a  certain  curve,  test!- 
mony  that  the  speed  was  fast,  terrible,  frightful,  greater  than 
ever  before,  are  mere  conclusions  and  form  no  basis  from  which 
the  jury  may  determine  the  issue  of  negligence. 

2.  Evidence  examined,  and  held  sufficient  to  show  negligence  on  the 
part  of  defendant. 

Appeal  from  the  district  court  for  Douglas  county: 
William  A.  Redick,  Judge.    Affirmed, 

John  L.  Webster  and  William  M.  Burton,  for  appellant. 

Oaines,  Ziegler,  Van  Orsdel  &  Gaines,  contra, 

Aldeich,  J. 

This  is  an  action  for  personal  injuries  brought  by  ap- 
pellee against  the  Omaha  &  Council  Bluffs  Street  Railway 
Company,  appellant.  The  verdict  and  judgment  below 
was  for  |8,500. 

On  November  10,  1916,  about  5 :30  in  the  evening,  plaiiL- 
tiff  was  a  passenger  on  one  of  defendant's  cars.  The  car 
was  crowded,  and  plaintift"  was  compelled  to  stand  up, 
steadying  herself  by  clinging  to  a  strap.  There  was  stand- 
ing room  only,  yet  the  ear  was  not  so  crowded  as  to  cause 
I)eople  to  jostle  against  plaintitf.  Plaintiff  stood  in  the 
aisle  about  two-thirds  of  the  way  home.  She  was  accom- 
panied by  her  friend,  Miss  Cahow,  with  whom  she  stood  in 
the  aisle.  They  engaged  in  general  conversation,  and  did 
not  pay  close  attention  as  to  how  rapidly  the  car  was  run- 
ning, but  plaintiff  testified  that'she  had  a  general  impres- 
sion and  believed  that  the  car  was  running  at  a  high  rate 
of  speed.  At  the  comer  it  gave  a  violent  lurch,  throwing 
plaintiff,  twisting  her  right  knee.     There  w^as  no  notice- 
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able  slackening  of  speed  as  the  car  approached  the  curve. 
This  frightened  the  passengers,  causing  confusion.  When 
straightened  up  and  righted  around,  she  was  still  holding 
to  the  strap,  by  means  of  which  she  maintained  her  stand- 
ing position.  This  was  corroborated  by  Miss  Cahow's  testi- 
mony. She  was  moved  and  swayed  around  in  the  car  the 
same  as  plaintiff. 

The  only  essential  difference  between  plaintiff's  and 
Miss  Cahow's  testimony  is  that  in  the  instant  case  plain- 
tiff specified  the  number  of  miles  an  hour  the  car  was  going 
at  the  time  of  the  accident  from  her  observation  and  ex- 
perience in  judging  miles  an  hour  which  a  street  car, 
automobile,  or  wagon  might  be  going.  Plaintiff  stated  the 
car,  in  her  judgment,  was  moving  from  14  to  16  miles  an 
hour.  This  is  definite  and  certain,  and  supplements  her 
testimony  as  given  at  the  former  trial.  At  this  particular 
juncture  of  the  case  the  evidence,  as  specified  at  this  par- 
ticular trial,  was  sufficient  to  give  the  jury  an  opportunity 
to  pass  judgment  on  the  rate  of  speed  which  the  car  travel- 
ed at  the  time  of  the  accident,  and  Vhether  the  car  was 
operated  negligently. 

In  some  jurisdictions  the  rule  is  adhered  to  that  a  de- 
scription of  the  speed  of  a  car  as  being  at  a  high  rate  of 
speed,  going  extraordinarily  fast,  is  held  to  be  proper  and 
sufficient  description  to  entitle  the  juiy  to  form  a  verdict, 
but  the  rule  is  otherwise  in  this  state.  It  has  been  held 
in  the  majority  of  jurisdictions  that  this  kind  of  evidence 
is  incompetent  and  possesses  no  probative  force,  and  that 
is  the  rule  of  this  court.  On  this  proposition,  in  the  body 
of  the  opinion  in  Lindgren  v.  Omaha  Street  R.  Co.,  73  Neb. 
628,  it  was  said :  "If  the  witness,  in  his  opinion,  had  been 
asked  to  state  whether  the  car  was  running  5,  10,  or  15 
miles  an  hour,  the  answer  would  have  given  the  jury  a 
standard  to  compare  its  rate  of  speed  with  the  rate  pre- 
scribed by  the  ordinance  for  the  running  of  cars  at  the 
place  of  the  injury."  It  is  apparent  that  this  indefinite- 
ness  and  uncertainty  that  existed  in  the  evidence  at  the 
former  trial  is  now  cured,  and  the  jury  were  given  a  def- 
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inite  and  specific  rate  of  speed  as  measured  in  miles  an 
hour  from  which  to  determine  whether  defendant  w^as  driv- 
ing its  car  at  a  negligent  rate  of  speed.  The  verdict  of 
the  jury  indicates  that  it  used  this  standard  rate  of  speed 
as  fixed  by  plaintiff  and  corroborated  by  other  evidence. 
This  way  of  measuring  speed  of  cars  is  the  rule  laid  down 
by  this  court  in  many  cases  under  similar  circumstances. 

The  cases  cited  by  appellant  are  to  the  effect  that  the 
law  of  the  case  and  the  testimony  of  witnesses  is  estab- 
lished for  the  instant  case  to  be  the  same  as  in  the  former 
case  brought  here.  This  statement  is  in  part  inaccurate. 
The  statement  of  fact  as  testified  to  by  plaintiff  in  the 
description  of  the  speed  of  the  car  can  be  supplemented  by 
the  facts  as  she  remembered  them  when  she  testified  in  the 
instant  case.  The  description  of  the  speed  of  the  car,  that 
it  was  greater  than  ever  before,  that  it  was  terrible,  fright- 
ful, very  unusual  and  extraordinary,  that  it  would  seem  as 
though  the  car  w  ould  leave  the  track,  '4s  a  mere  accumula- 
tion of  declamatory  adjectives,  and  is  not  evidence  of  the 
defendant's  negligence  to  be  submitted  to  the  jury."  This 
language  was  used  in  Hunt  v.  Boston  Elevated  R.  Go,,  201 
Mass.  182.  This  quotation  is  merely  given  as  illustrative 
of  the  rule  adopted  by  this  state,  and  the  testimony  as 
given  in  the  instant  case  cures  the  former  defect  upon 
which  the  opinion  was  rendered  at  that  time.  The  record 
discloses  that  the  evidence  preponderates  in  favor  of  plain- 
tiff, and  that  the  car  went  into  the  curve  at  an  unusual 
and  extraordinary  rate  of  speed,  to  wit,  at  the  rate  of  from 
14  to  16  miles  an  hour,  and  that  this  speed  was  inconlsis- 
tent  with  the  passenger's  safety  in  the  street  car,  and  that 
this  negligence  produced  a  severe  lurch.  The  motorman, 
Bushousen,  who  was  in  charge  of  the  car,  testified  that  the 
speed  was  as  high  as  12  miles  an  hour  before  he  reached 
the  curve,  which  corroborates  plaintiff's  evidence  on  that 
point  and  shows  it  was  approximately  accurate. 

The  plaintiff  received  a  painful  injury,  and  suffered  the 
loss  of  much  time  after  the  accident,  and  the  record  dis- 
closes general  impairment  of  health  caused  by  this  acci- 
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dent,  and  we  base  our  decision,  not  upon  technicalites,  but 
plain  reason,  sufficiency  of  evidence,  and  the  demand  of 
ordinary  justice.  Estimated  by  this  standard,  we  say  that 
the  compensation  accorded  by  the  jury  was  fair,  reason- 
able, and  consistent  with  the  evidence,  and  therefore  the 
judgment  handed  down  by  the  court  should  be 

Affirmed. 

Letton,  J.,  not  being  a  member  of  the  division  which 
heard  this  case,  did  not  participate. 


State  of  Nebraska,  appellant,  v.  Burret  W.  Wright, 

appellee. 

State  of  Nebraska,  appellant,  v.  Waufer  A.  Hunter, 

APPELLEE. 
FiLFD  February  2,  1921.    No.  21228. 

1.  Eminent  Domain:  Bvidence  of  Value.  Ih  a  condemnation  pro- 
ceeding, evidence  as  to  the  price  paid  by  the  state  for  lots  pur- 
chased from  other  property  owners,  and  which  form  a  part  of 
the  tract  openly  intended  to  be  acquired  by  condemnation  in  case 
purchases  could  not  be  made,  is  not  competent  on  the  question 
of  the  value  of  the  lots  of  the  defendant. 

■ 

2.   : .     Recitals  of  consideration  in  deeds  covering  lots 

not  in  controversy  are  incompetent  as  evidence  of  the  actual 
price  paid  for  those  lots,  though  our  statute  requires  the  parties 
to  such  deeds,  under  penalty,  to  s'st  forth  the  true  consideration. 

3.  Evidence  examined,  and  held  to  support  the  verdict. 

Appeal  from   the    district  court  for   Wayne   county: 
William  V.  Allen,  Judge.    Affirined. 

II.  E.  Simon,  for  appellant. 

A.  R.  Davis  J  contra. 

Flansburg^  J. 

Condemnation  proceedings  brought  to  acquire  addition- 
al ground  for  the  state  normal  at  Wayne,  Nebraska.   The 
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properties  of  one  Burret  W.  Wright  and  Walter  A.  Hunter 
were  taken  under  condemnation.  The  two  proceedings 
were  tried  together  on  the  appeal  in  the  district  court  and 
are  presented  here,  on  the  appeal  of  the  state,  as  consoli- 
dated cases. 

The  property  condemned  consisted  of  town  lots.  The 
appraisers  fixed  the  value  of  defendant  Wright's  property 
at  $850,  and  the  value  of  Hunter's  property  at  |2,150. 
The  verdict  of  the  jury  on  the  appeal  in  the  district  court, 
in  the  Wright  case,  was  $2,000,  and,  in  the  Hunter  case, 
14,200.  The  court  ordered  a  remittitur  of  f200  in  the 
Hunter  case,  which  order  has  been  complied  with. 

One  contention  made  in  behalf  of  the  state  is  that  the 
evidence  is  insufficient  to  support  the  verdict.  In  regard 
to  the  Wright  property,  four  witnesses  testified  on  the 
question  of  value.  The  average  of  the  estimates  of  value  of 
these  four  witnesses  was  $2,525.  Five  witnesses  testified 
in  regard  to  the  Hunter  property,  and  the  average  of  their 
estimates  of  value  was  $4,267.  The  state's  witnesses,  as  to 
the  Wright  property,  placed  the  value  at  varying  amounts 
from  $700  to  $1,200,  and,  as  to  the  Hunter  property,  from 
$1,000  to  $2,500.  The  worth  of  the  opinions  .of  these  vari- 
ous witnesses  was  passed  upon  by  the  jury.  The  question 
of  the  value  of  this  property  is  peculiarly  of  local  nature. 
Though  the  testimony  is  conflicting,  the  verdict  is  amply 
supported  by  competent  testimony  in  behalf  of  the  defend- 
ants, and,  since  w^e  cannot  say  that  the  verdict  is  against 
the  great  weight  of  the  evidence,  nor  manifestly  wrong,  we 
would  not  be  w-arranted  in  disturbing  it.  Mohler  v.  Board 
of  Regents  of  University  of  Nebraska,  102  Neb.  12 ;  Grimm 
V.  Elkhorn  Valley  Drainage  District,  98  Neb.  260;  North- 
eastern  N.  R.  Go.  v.  Frazier,  25  Neb.  42;  Omaha  B,  R,  Co. 
V,  Johnson,  24  Neb.  707;  Clark  v.  Chicago,  K,  &  N.  R,  Go,, 
23  Neb.  613. 

It  is  further  insisted  that  the  trial  court  erred  in  re- 
fusing to  allow  the  state  to  introduce  in  evidence  certain 
deeds  of  property,  made  to  the  state,  covering  lots  similar- 
ly situated  and  of  like  character  to  those  in  question,  and 
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which  the  state  had  recently  bought  from  property  owners 
as  a  part  of  the  tract  sought  to  be  acquired.  In  a  proceed- 
ing of  this  kind,  where  the  parties  to  the  deeds  are  not  the 
same  as  those  involved  in  the  i)ending  proceeding,  and 
where  the  statement  of  consideration  cannot  therefore  be 
considered  in  the  nature  of  an  admission  or  declaration  of 
a  party,  which,  under  certain  circumstances,  might  be  ad- 
missible, we  cannot  see  how  the  recitals  of  considerations 
in  these  deeds  would  have  been  of  any  probative  force  upon 
the  question  of  what  the  actual  considerations  were. 

The  statute  (Laws  1917,  ch.  224),  it  is  true,  requires, 
under  penalty,  that  the  parties  to  a  deed  set  out  the  true 
consideration  in  the  body  of  the  deed,  but  the  statute  does 
not  say  that  such  statements,  of  the  consideration  paid, 
shall  be  considered  as  evidence  in  all  cases.  By  virtue  of 
this  statute,  such  a  statement  has  become  no  more  a  sworn 
statement  than  before.  The  right  of  cross-examination  has 
not  been  preserved,  and  such  expressions,  as  we  view  it, 
are  nothing  more  than  unsworn  statements  by  third  per- 
sons and  of  no  evidential  value.  City  of  New  Orleans  v. 
Manfre,  111  La.  927;  Rose  v.  Taunton^  119  Mass.  99; 
^paulding  !p.  Knight^  116  Mass.  148;  Esch  v,  Chicago,  M. 
d  8t.  P.  R.  Co.,  72  Wis.  229;  Abbott,  Proof  of  Facts 
(3d.  ed.)  p.  876. 

It  would  have  been,  in  our  opinion,  improper,  in  any 
event,  to  show  the  sale  price  of  other  lots,  which  the  state 
had  then  acquired  by  purchase,  and  which  were  a  part  of 
the  tract  which  the  state  was  openly  intending  to  condemn 
in  case  purchases  could  not  be  made. 

Upon  the  general  proposition  of  whether  or  not  sales  of 
similar  land  may  be  shown  as  evidence  of  the  value  of  the 
particular  land  in  controversy,  the  courts  are  not  in  ac- 
cord. 16  Cyc.  1138.  Our  court  has,  however,  become  com- 
mitted to  the  doctrine  that  such  sales  cannot  be  shown. 
Union  P.  R.  Co.  v.  Stanicood,  71  Neb.  158.  Proof  of  sales 
of  other  lands  would  give  to  the  prices  paid  the  effect  of 
evidence,  when  there  would  be  no  opportunity  for  cross- 
examination  of  the  parties  to  the  deeds  to  show  whether 
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or  not  the  prices  paid  were  inadequate  or  excessive,  nor  to 
show  all  the  particular  conditions  under  which  the  sales 
were  made,  and,  as  said  in  the  case  of  Union  P.  R.  Co.  v, 
Stanwoody  supra^  were  proof  of  other  sales  allowed,  "the 
cause  would  soon  branch  into  a  series  of  disconnected  con- 
troversies  as  to  the  facts  and  surrounding  circumstances 
of  an  indefinite  number  of  particular  sales  of  other  tracts." 

Moreover,  it  is  the  universal  rule  that  sales  of  similar 
lands  cannot  be  shown  where  such  sales  have  not  been  en- 
tirely voluntary.  Sales  made  to  the  state  as  a  part  of  a 
tract,  which  is  sought  to  be  acquired  by  condemnation  in 
case  purchases  cannot  be  made,  are  not  considered  of  such 
a  voluntary  character  as  will  truly  reflect  the  reasonable 
or  market  value  of  the  land  sold  and,  therefore,  cannot, 
upon  any  theory,  be  shown  in  evidence  as  having  a  bearing 
upon  the  value  of  the  land  under  condemnation.  Oregon 
R.  &  N.  Go.  V.  Eastlack,  54  Or.  196;  United  States  v. 
Beaty,  198  Fed.  284;  Spring  Valley  Water  Works,  v. 
Drinkliouse,  92  Cal.  528;  City  of  San  Luis  Ohispo  v.  Briz- 
zolara,  100  Cal.  434;  South  Park  Commissioners  v.  Aycr, 
237  111.  211;  State  v.  Superior  Court,  55  Wash.  64;  Coate 
V.  Memphis  R.  T.  Co.,  120  Tenn.  525;  note,  43  L.  R.  A. 
n.  s.  985.  Individual  sales  throw  no  light  on  market  values 
if  in  any  sense  compulsory,  or  when  the  vendor  is  not  given 
opportunity  to  indefinitely  hold  his  property  and  invite 
competition  among  all  who  should  desire  to  become  pur- 
chasers. 

Mr.  Leivis,  in  his  treatise  on  Eminent  Domain  (3d  ed.) 
sec.  667,  says :  "What  the  party  condemning  has  paid  for 
other  property  is  incompetent.  Such  sales  are  not  a  fair 
criterion  of  value,  for  the  reason  that  they  are  in  the  na- 
ture of  a  compromise.  They  are  affected  by  an  element 
which  does  not  enter  into  similar  transactions  made  in 
the  ordinary  course  of  business.  The  one  party  may 
force  a  sale  at  such  a  price  as  may  be  fixed  by  the  tribunal 
appointed  by  law.  In  most  cases  the  same  party  must 
have  the  particular  property,  even  if  it  costs  more  than  its 
true  value.    The  fear  of  one  party  or  the  other  to  take  the 
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risk  of  legal  proceedings  ordinarily  results  in  the  one 
party  paying  more  or  the  other  taking  lei^s  than  is  con- 
sidered to  be  the  fair  market  value  of  the  property.  For 
these  reasons  such  sales  would  not  seem  to  be  competent 
evidence  of  value  in  any  case,  whether  in  a  proceeding  by 
the  same  condemning  party  or  otherwise." 

We  find  no  ground  for  reversal,   and  the  judgment  is 

Affirmed. 

Letton,  J.,  not  being  a  niember  of  the  division  hearing 
this  case,  did  not  participate. 


John  H.  Pfeifer,  appeli^vnt,  v.  Scottsbluff  Mortgage 
,  Loan  Company,  appellee. 

Piled  Febbuabt  2,  1921.    No.  21263. 

Adverse  Possession.  When  a  fence  Is  constructed  as  a  boundary  Hne 
fence  between  two  properties,  and  where  the  parties  claim  own- 
ership of  the  land  up  to  the  fence  for  the  full  statutory  period 
and  are  not  interrupted  in  their  possession  or  control  during  that 
time,  they  will,  by  adverse  possession,  gain  title  to  such  land  as 
may  have  been  improperly  inclosed  with  their  own. 

Appeal  from  the  district  court  for  Scotts  Bluflf  county : 
Ralph  W.  Hobart,  Judge.     Affirmed. 

L.  L.  Raymondj  for  appellant. 

Manbote  &  Morrow,  contra. 

Flansburg,  J. 

This  action  arose  out  of  a  dispute  as  to  the  boundary 
line  between  the  northeast  quarter  and  the  southeast  quar- 
ter of  section  3,  township  22,  range  55,  Scotts  Bluflf  county, 
Nebraska.  Plaintiflf  is  the  owner  of  the  northeast  quarter, 
and  brought  this  action  in  ejectment  to  oust  the  defend- 
ant from  a  portion  of  the  northeast  quarter  which  had 
been  inclosed  by  a  fence  with  the  southeast  quarter.  De- 
fendant asserts,  as  a  defense,  adverse  possession  and  es- 
toppel. The  verdict  and  judgment  was  in  favor  of  the 
defendant,  and  the  plaintiff  appeals. 


622  NEBEASKA  EEPORTS.  [Vol.  105 

Pfeifer  v.  Scottsbluff  Mortgage  &  Loan  Co. 


Plaintiff  acquired  tlie  northeast  quarter  by  purchase 
from  John  Fink  in  1906.  Fink  had  entered  upon  the  land 
in  1886,  or  1S87.  In  1890  he  built  a  fence  as  a  boundary 
line  fence,  lining  it  up  with  fences  which  were  supposed 
to  be  the  half-section  line  fences  to  the  east  and  to  the  west 
of  his  land.  The  owner  of  the  southeast  quarter  also  recog- 
nized this  as  a  division  line  fence  and  attached  his  north 
and  south  fences  to  it.  In  1903  one  Bouton  purchased 
the  southeast  quarter,  and  at  that  time  Fink  pointed  out 
to  him  the  fence  as  being  the  division  line  between  the  two 
properties,  and  Bouton  relied  upon  and  purchased  the 
southeast  quarter  upon  the  strength  of  that  representa- 
tion. The  southeast  quarter  was  not  cultivated,  but  the 
northeast  quarter  was  broken  out  and  cultivated  to  this 
fence  only,  so  that  the  line  of  division  between  the  two 
proi)erties  was  quite  apparent.  The  north  and  south  fences 
on  the  southeast  quarter  were  maintained  a  few  years  only, 
but  the  division  line  fence  remained  until  in  1905,  about  a 
year  before  Fink  sold  to  the  plaintiff.  ^  At  the  time  of  the 
sale  to  plaintiff,  however,  the  division  line  fence  had  a'sj 
been  removed.  The  line  between  the  two  quarters  was 
apparent  at  this  time,  and  there  were  evidences  as  to  where 
the  fence  had  been  standing.  There  is  no  evidence  that 
Mr.  Fink  ever  told  plaintiff  that  this  was  a  division  line 
fence,  nor  is  there  evidence  that  plaintiff  was  ever  informed 
of  the  representations  that  Fink  had  made  to  Bouton.  In 
1911  plaintiff  rebuilt  the  fence  upon  the  same  line  upon 
which  it  had  been  originally  constructed,  and  the  owner 
of  the  southeast  quarter  at  that  time  agreed  to  pay  one- 
half  of  the  cost  of  construction.  Plaintiff  claims  that,  ns 
the  parties  were  uncertain  of  the  true  line  of  division,  it 
was  agreed  that  the  fence,  as  then  reconstructed,  should 
be  moved  to  the  correct  line  when  that  should  be  ascer- 
tained. Plaintiff's  testimony,  that  the  parties  so  agreed 
to  move  the  fence,  is  directly  disputed. 

It  is  quite  clear  fi'Om  the  testimony  that,  during  the 
period  of  time  that  the  property  was  held  by  Fink,  the 
fence  was  maintained  and  recognized  both  bv  him  and  bv 
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the  owners  of  the  southeast  quarter  as  a  division  line  fence. 
This  continued  for  more  than  ten  years — a  sufficient  time 
for  the  statute  of  limitations  to  run.  And  so  far  the  testi- 
mony is  not  disputed.  It  is  true  that  the  southeast  quar- 
ter was  not  cultivated  to  the  fence,  and  no  affirmative  acts 
of  ownership,  aside  from  a  general  recognition  of  the 
boundary,  are  shown,  but  it  is  the  established  rule  in  this 
state  that,  when  p,  fence  is  constructed  as  a  boundary  line 
fence  between  two  properties,  and  where  the  parties  claim 
ownership  of  the  land  up  to  the  fence  for-  the  full  statu- 
tory period  and  are  not  interrupted  in  their  possession  or 
control  during  that  time,  they  will,  by  adverse  possession, 
gain  title  to  such,  land  as  may  have  been  improperly  in- 
closed with  their  own.  Carnahan  v.  Cummings,  ante,  p. 
337 ;  Krumm  v.  Pillard,  104  Neb.  335 ;  Zweiner  v.  Vest,  9ti 
Neb.  399 ;    Andrews  v,  Hastings,  85  Neb.  548. 

It  is  further  argued  that  the  question  of  estoppel  was 
improperly  submitted  to  the  jury.  It  is  unnecessary  to 
discuss  that  question,  since,  by  undisputed  testimony,  the 
defendant  was  entitled  to  prevail  upon  the  ground  of  ad- 
verse possession,  and  no  prejudice  could,  in  any  event,  have 
resulted  through  the  instruction  complained  of. 

For  the  reasons  given,  the  judgment  is 

Appirmbd. 

Lbtton,  J.,  not  having  sat  in  the  division  hearing  t^is 
case,  did  not  participate. 


Samuel  Carr  bt  al.,  appellbeS;  v.  Matt  Miller, 

Appellant. 

Filed  February  2,  1921.  No.  21133. 

1.  Deeds:  Construction.  In  the  construction  of  every  instrument 
for  the  conveyance  of  real  estate  or  any  interest  therein,  it  is  the 
duty  of  the  courts  to  carry  into  effect  the  true  intent  of  the  par- 
ties, so  far  as  such  intent  can  be  ascertained  from  the  whole  in- 
strument and  is  consistent  with  the  rules  of  law.  Rev.  St.  1913, 
sec.  6195;    Benedict  v.  Minton,  83  Neb.  782. 
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2.   :  Interfst  Conveyed.    "Every  conveyance  of  real  estate  shall 

pass  all  the  interest  of  the  grantor  therein  unless  a  contrary  intent 
can  be  reasonably  inferred  from  the  terms  used."  Rev.  St.  1913, 
sec.  6192. 

3.   :   Construction.     An  instrument,  duly  executed,  contained 

the  following  language:  "The  Bast  Omaha  Land  Company  does 
hereby  grant,  bargain,  sell  and  convey  unto  the  said  Omaha  Bridge 
and  Terminal  Railway  Company,  its  successors  and  assigns,  for 
terminal  and  railway  purposes  and  uses,  the  following  described 
real  estate:"  Held,  that  the  phrase,  "for  terminal  and  railway 
purposes  and  uses,"  did  not  of  itself  limit  the  estate  conveyed, 
or  operate  as  an  Implied  reversion  in  case  the  lands  conveyed 
were  devoted  to  a  different  use. 

4.  Estoppel:  Grantors.  A  grantor  is  estopped  by  his  deed  to  question 
the  capacity  of  his  grantee  to  take  the  estate  conveyed  by  the 
deed. 

5.  Deeds:  Deed  to  Railroad  Company:  Construction.  Instrument 
and  evidence  examined,  and  the  instrument  held  to  convey  an 
absolute  title  in  fee. 

Appeal  from  the  district  court  for  Douglas  county: 
Willis.  G.  Sbars^  Judge.  Reversed  and  dismissed, 

Helsell  &  Helsell,  Matt  Miller  and  William  Baird  & 
Sons,  for  appellant. 

Morsmun  &  Maxwell,  contra. 

Cain,  C. 

This  is  an  action  in  ejectment  to  recover  a  strip  of  land 
100  feet  in  width  and  970  feet  in  length,  described  in  the 
petition,  and  located  in  the  eastern  edge  of  the  city  of 
Omaha  on  the  west  bank  of  the  Missouri  river.  The  case 
was  tried  upon  the  amended  petition,  the  answer  thereto, 
and  plaintiffs'  demurrer  to  divisions  II,  III,  IV,  V,  VI,  VII, 
VIII,  and  IX  of  the  answer,  and  upon  a  stipulation  between 
the  parties  that  the  allegations  of  fact  contained  in  the 
amended  petition  and  the  answer  thereto,  subject  to  proper 
objections  on  the  ground  of  immateriality,  irrelevancy, 
and  incompetency,  should  be  taken  as  true.  The  district 
court  sustained  plaintiffs'  demurrer  to  the  divisions  of 
answer  named,  to  which  the  defendant  excepted  and  stood 
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upon  his  answer.  The  caufee  then  came  on  for  decision 
by  the  court,  a  jury  having  been  waived,  and  the  court 
found  that  plaintiffs  were  the  owners  of  the  lands  described 
in  the  amended  petition  and  entitled  to  the  immediate  pos- 
session thereof. .  After  the  overruling  of  his  motion  for 
a  new  trial,  defendant  appealed  to  this  court. 

Under  the  stipulation  of  the  parties,  the  amended  peti- 
tion and  the  answer  thereto  were  settled  as  a  bill  of  ex- 
ceptions. There  is  therefore  no  disputed  question  of  fact, 
and  the  question  presented  to  us  for  decision  is  the  con- 
struction of  a  certain  instrument  in  writing  executed  on 
the  21st  day  of  November,  1899,  between  the  East  Omaha 
Land  Company  and  the  Omaha  Bridge  &  Terminal  Railway 
Company,  which  the  appellant  claims  constitutes  a  con- 
veyance of  the  lands  in  controversy  in  fee  simple,  and  the 
appellees  contend  conveyed  only  as  easement  or  a  right  of 
way  in  said  lands,  which  was  abandoned  by  the  grantee 
upon  its  subsequent  conveyance  of  the  land  to  a  "private 
person. 

Both  parties  hereto  claim  title  to  the  premises  in  contro- 
versey  through  the  East  Omaha  Land  Company,  which  is 
conceded  to  have  held  the  title  in  fee  on  November  21, 
1899,  and  for  many  years  prior  thereto.  On  that  date  the 
land  company  executed  the  deed  or  instrument  under  con- 
sideration to  the  terminal  company.  On  March  31,  1902, 
the  land  company  mortgaged  the  premises,  .with  other 
lands,  to  the  Old  Colony  Trust  Company,  however,  "subject 
to  said  agreement  and  deed  dated  November  21,  1899.'' 
On  January  16, 1903,  in  the  United  States  district  court  at 
Omaha,  a  decree  was  entered  foreclosing  this  mortgage, 
but  the  terminal  company  was  not  a  party  to  the  suit,  and 
hence  was  not  affected  thereby.  On  June  10,  1903,  the 
master  sold  the  lands  to  Grafton  St.  L.  Abbott,  who  pur- 
chased in  trust  for  the  benefit  of  the  bondholders,  and  he 
received  a  deed.  On  May  9, 1903,  the  land  company  convey- 
ed to  Abbott  by  deed.  Abbott  conveyed  to  himself  and  two 
associate  trustees,  and  plaintiffs  in  this  action  are  their 
successors.    As  the  mortgage  was  expressly  made  subject 

105  Neb.--40 
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to  the  deed  of  November  21, 1899,  and  the  terminal  co  npany 
was  not  a  party  to  the  foreclosure  proceedings,  the  legal 
situation  is  the  same  as  if  the  land  company  had  executed 
a  deed  direct  to  plaintiffs  on  May  9,  1903.  On  June  6, 
1917,  the  terminal  company  conveyed  th.e  land  in  contro- 
versy to  Samuel  P.  Elliott,  who  on  October  3,  1917,  by 
ordinary  deed,  conveyed  it  to  the  defendant  herein. 

The  instrument  of  November  21,  1899,  consists  of  eight 
typewritten  pages.  As  the  recitations  of  the  instrument 
down  to  and  including  the  granting  clause  are  necessary 
to  an  understanding  of  the  situation,  as  well  as  to  the  con- 
struction of  the  instrument,  we  set  that  part  out  in  full, 
as  follows : 

"This  indenture,  made  this  21st  day  of  November,  A.  D. 
1899,  between  the  East  Omaha  Land  Company,  hereinafter 
called  the  Land  Company,  party  of  the  first  part,  and  the 
Omaha  Bridge  and  Terminal  Railway  Company,  herein- 
after called  the  Terminal  Company,  party  of  the  second 
part,  corporations  organized  and  existing  under  the  laAvs 
of  the  state  of   Nebraska,  Witnesseth: 

"Whereas,  the  Land  Company  owns  a  tract  of  land  com- 
prising seventeen  hundred  (1,700)  acres,  more  or  less, 
located  along  the  Missouri  river  between  one  and  three 
miles  northeasterly  from  the  post  office  in  the  city  of  OraaVa 
in  the  state  aforesaid,  which  is  more  particularly  shown 
upon  the  map  hereto  attached  and  made  a  part  hereof; 
and, 

"Whereas,  the  Land  Company  has  expended  several 
hundred  thousand  dollars,  in  improving  said  lands,  by 
clearing  the  same,  and  laying  out,  grading  and  paving 
certain  streets,  and  locating  certain  manufacturing  estab- 
lishments thereon,  and  preparing  generally  for  the  location 
of  future  industrial  establishments;  and, 

"Whereas,  the  success  of  the  plans  of  the  Land  Com- 
pany depend  largely  upon  adequate  trackage  facilities 
and  connections  for  present  and  future  industries  and 
enterprises,  which  may  be  established  upon  its  lands  afore- 
said; and, 
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"Whereas,  to  secure  a  proper  system  of  trackage,  the 
Land  Company  on  the  1st  of  June,  1889,  entered  into  a 
contract  with  the  Union  Pacific  Railway  Company  for 
the  construction  and  operation  of  a  system  of  trackage 
upon  said  lands,  under  which  that  company  did  construct 
several  miles  of  tracks  thereon;  and, 

"Whereas  on  the  23d  day  of  July,  1892,  a  contract  was 
executed  between  the  Interstate  Bridge  and  Street  Railway 
Company^  predecessor  of  the  Terminal  Company,  of  the 
first  part,  the  Land  Company,  of  the  second  part,  and 
Drexel  &  Company  and  John  Lowber  Welsh,  bankers,  of 
the  third  part,  by  the  terms  of  which  the  Bridge  Company 
agreed  to  construct  and  maintain  a  bridge  across  the  Mis- 
souri river,  and  terminal  tracks,  in  accordance  with  the 
schedule  attached  to  said  contract,  which  contract  contain- 
ed certain  provisions  requiring  the  Terminal  Company  'to 
purchase  of  the  Union  Pacific  Company  all  the  tracks, 
franchises  and  rights  of  way,  built  on  the  land  of  the 
East  Omaha  Land  Company,  or  duplicate  them,'  and  which 
contract  also  contained  certain  provisions  by  which  the 
Land  Company  agreed  to  make  to  the  Bridge  Company 
a  conveyance  'of  certain  railway  rights  of  way  on  and 
over  the  land  of  said  Land  Company,  which  said  rights  of 
way  are  to  be  the  same  as  those  heretofore  contracted  to 
be  conveyed  by  the  said  Land  Company  to  the  Union 
Pacific  Railway  Company;'  and, 

"  Whereas,  in  carrying  out  said  contract  the  Terminal 
Company  has  constructed  a  bridge  across  the  Missouri 
river,  and  also  established  cortain  extensive  tracks  and 
terminal  facilities  in  connection  therewith  on  both  sides 
of  the  Missouri  river  and  in  the  cities  of  Council  Bluffs, 
Iowa,  and  Omaha,  Keb.,  aiitt  has  also  purchased  from  the 
Union  Pacific  Railway  Corniiany .  the  tracks  built  by  that 
company  upon  the  lands  of  the  Land  Company;  and, 

"Whereas,  it  is  deemed  best  that  the  system  of  trackage 
for  the  lands  of  the  Land  Company  shall  consist  of  a  belt 
line  surrounding  said  lands,  from  which  spur  or  side  tracks 
shall  extend  north  and  south  to  and  along  the  intersecting 
alleys,  the  same  to  be  located  along  what  is  known  as 
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Avenue  G,  East  Omaha,  from  the  Nebraska  meander  line 
pf  the  Missouri  river,  surveyed  in  1856,  to  near  the  west 
approach  of  the  Terminal  Company's  Missouri  river  bridge, 
thence  noi'therly  by  suitable  curves  to  what  is  known  as 
Avenue  M,  East  Omaha,  thence  west  aloiig  Avenue  M  to 
the  western  limits  of  the  lands  of  the  Land  Company. 
That  from  said  belt  line  side  tracks  shall  turn  out  north 
and  south  on  suitable  curves  to  the  alleys  which  the  Land 
Company  may  hereafter  establish  on  its  lands  in  accord- 
ance with  its  general  plans : 

"Now,  therefore,  in  consideration  of  the  premises  and  the 
building  by  the  Terminal  Company  of  the  bridge  over  the 
Missouri  river,  as  aforesaid,  and  the  purchase  of  said  tracks 
from  the  Union  Pacific  Railway  Company,  and  the  con- 
struction of  other  tracks,  the  said  East  Omaha  Land 
Company  does  hereby  grant,  bargain,  sell,  and  convey 
unto  the  said  Omaha  Bridge  and  Terminal  Railway  Com- 
pany, its  successors  and  assigns,  for  terminal  and  railway 
purposes  and  uses,  the  following  described  real  estate, 
situated  in  the  county  of  Pottawattamie,  Iowa,  and  in 
the  county  of  Douglas,  Neb." 

There  are  other  provisions  in  the  instrument  which  we 
shall  consider  later  on,  in  so  far  as  they  are  discussed  in 
the  briefs  or  appear  material. 

Appellant  contends  that  the  instrument  conveyed  an 
absolute  title  in  fee  simple,  while  the  appellees  contend 
that  the  instrument  taken  together  and  considered  as  a 
whole,  conveyed  only  a  right  of  way,  and  that  the  words, 
"for  terminal  and  railway  purposes  and  uses,"  indicate 
an  implied  reversion  or  forfeiture  for  abandonment.  It 
will  be  observed  from  that  portion  of  the  instrument  above 
quoted  that  the  full  consideration  for  the  execution  of  the 
deed  had  passed  to  the  grantor  therein.  The  land  company 
had  about  1,700  acres  of  land  located  along  the  Missouri 
river,  in  the  city  of  Omaha,  which  it  was  engaged  in  de- 
veloping, improving  and  placing  upon  the  market.  In  the 
course  of  the  work  of  development  the  land  company  con- 
sidered it  necessary  to  have  a  proper  system  of  trackage 
for  taking  care  of  the  then  present  and  future  business 
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enterprises  and  industries  located  in  that  vicinity.  The 
land  company  had  on  June  1, 1889,  entered  into  a  contract 
with  the  Union  Pacific  Railway  Company  for  this  purpose 
and  part  of  the  construction  work  was  done  by  that  com- 
pany. Again,  on  the  23d  day  of  July,  1892,  the  land  Com- 
pany entered  into  another  contract  with  the  Interstate 
Bridge  &  Street  Railway  Company,  the  predecessor  of  the 
terminal  company,  for  the  construction  and  maintenance 
of  a  bridge  across  the  Missouri  river,  and  terminal  tracks, 
which  was  also  in  furtherance  of  the  land  company's  pur- 
pose of  development.  A  significant  thing  to  be  observed 
from  the  recitals  of  the  instrument  preceding  the  granting 
clause  is  that  all  of  the  things  that  the  land  company  had 
stipulated  to  be  done  had  been  done  at  the  time  of  the 
execution  of  the  instrument.  The  bridge  across  the  Mis- 
souri river  had  been  built  by  the  terminal  company,  and 
there  had  been  established  the  extensive  tracks  and  terminal 
facilities  in  connection  therewith  on  both  sides  of  the 
Missouri  river,  and  there  had  also  been  purchased  from 
the  Union  Pacific  Railway  Company  the  tracks  built  by 
that  company  upon  the  lands  of  the  land  company.  As 
far  as  anything  appears  from  the  recitals  in  this  instru- 
ment, all  the  consideration  for  the  execution  of  the  deed  of 
conveyance  from  the  land  company  to  the  terminal  com- 
pany had  passed.  And  the  language  of  the  granting  clause 
is  the  language  usually  employed  in  making  an  absolute 
conveyance  of  land,  with  the  exception  that  there  are  added 
thereto  the  words,  "for  terminal  and  railway  purposes 
and  uses."  The  instrument  contains  no  provision  for  a  re- 
version of  the  title  or  possession  of  the  real  estate  or  for 
its  forfeiture  in  case  the  land  is  used  for  any  other  purpose, 
or  any  other  event. 

The  appellees  make  several  contentions  w^hich  will  be 
noticed  in  the  course  of  this  opinion.  Their  first  conten- 
tion is  that  a  railway  company  in  this  state  is  not  competent 
to  acquire  any  higher  title  to  real  estate  than  an  easement 
or  right  of  way  tlierein,  which  is  subject  to  be  divested 
fo)'  uonuser  or  abandonment,  citing  in  support  of  the  con- 
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tention  the  following  Nebraska  cases:  Myers  v.  McGarocl\ 
39  Neb.  843 ;  Blakely  v.  Chicago,  K.  d  N.  R.  Co,  U  Neb.  2^4 ; 
same  case,  46  Neb.  272;  Roberts  v.  Sioux  City  d  P,  R,  Co., 
73  Neb.  8;  George  v.  Pracheil,  92  Neb.  81.  Of  course,  if 
this  contention  is  true,  it  disposes  of  the  case  in  the  appel- 
lees' favor  without  further  discussion,  for  the  reason  that 
the  defendant  appellant  claims  title  through  a  grantee  of 
the  Omaha  Bridge  &  Terminal  Railway  company. 

As  to  the  case  of  Myers  v.  McGavocky  39  Neb.  843,  870, 
this. court  said:  "The  Union  Pacific  Railway  Company 
is,  and  was  at  that  time,  a  corporation  organized  under 
the  law^s  of  the  United  States,  and  by  reason  of  the  constitu- 
tional provision  just  quoted  was  incompetent  to  take  title 
to  the  real  estate  by  the  conveyance  from  ilcGavock ;  but 
this  conveyance  is  not  therefore  void.  It  is,  at  most,  voida- 
ble. Its  title  is  valid  against  every  one  but  the  state,  and 
can  be  divested  only  by  proceedings  brought  by  the  state  for 
that  purpose.  Carlow  v.  Atdtman^  28  Neb.  672.''  Under 
this  case  the  plaintiffs  could  not  raise  the  question  of  the 
competency  of  the  terminal  company  to  take  a  fee  title  to 
the  land,  as  they  hold,  through  mesne  conveyances  from 
the  land  company,  which  is  the  common  source  from  which 
the  parties  claim  title,  and  the  land  company  is  estopped 
by  its  deed  of  November  21,  1899,  from  raising  the  ques- 
tion. 16  Cyc.  688;  10  R.  C.  L.  676,  sec.  5.  In  Blakely 
V.  Chicago,  K.  &  N.  R.  Co,,  supra,  the  conveyance  was  for 
"right  of  way  and  for  operating  its  railroad  only/^  and  the 
court  based  its  decision  upon  that  ground  in  the  following 
language :  "In  the  case  at  bar  there  is  a  limitation  in  the 
grant  to  a  particular  purpose,  and  that  does  not 
contemplate  a  transfer  to  another  company  of  a  part 
of  the  right  of  way.  Such  conveyance  is  unauthorized  un- 
der the  deed  from  the  plaintiff.  Whether  such  conveyance 
could  be  made  in  case  the  deed  had  been  absolute  in  form, 
does  not  arise  in  this  case,  and  therefore  will  not  be  deter- 
mined." Roberts  v.  Sioux  City  &  P.  R,  Co,,  supra,  was  a  case 
involving  the  question  of  whether  an  individual  could 
obtain,  by  adverse  possession,  title  to  right  of  way  of  a 
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railway ,  company  obtained  by  condemnation  proceedings, 
and  it  was  decided  in  that  case  that  the  plaintiff  had  not 
established  adverse  possession,  and  the  court  expressly 
stated  in  the  fifth  section  of  the  syllabus  that  "the  question 
whether  in  any  case  a  railroad  company  can  be  deprived 
of  its  right  of  way  by  adverse  possession  is  not  involved  in 
this  case,  and  is  not  decided."  The  point  upon  which  the 
court  based  its  decision  was  that  use  of  the  land  made  by 
the  adverse  claimant  was  not  inconsistent  with,  or  adverse 
to,  the  railway  company's  enjoyment  of  the  easement. 

In  the  case  of  George  v.  Pracheil,  supra,  the  deed  to  the 
railway  company,  and  which  was  decisive  of  the  case,  con- 
tained after  the  granting  clause  an  express  provision  for 
reversion,  as  follows :  "Provided  that  in  case  said  railroad 
company  do'  not  construct  their  road  through  said  tract,  or 
shall  after  construction  permanently  abandon  the  route 
through  said  tract  of  land,  then  the  same  shall  revert  to 
and  become  reinvested  in  the  said  grantors,  heirs  and  as- 
signs.'^ It  is  obvious  from  the  language  just  quoted  that 
the  case  cited  could  not  by  any  possibility  be  held  to 
sustain  the  appellees'  contention. 

It  will  appear  from  the  foregoing  review  of  the  cases 
cited  on  this  subject  in  appellees'  brief  that  this  court 
has  not  heretofore  held  that  a  railway  company  is  incom- 
petent to  take  title  in  fee  to  real  estate  to  the  extent  that 
any  one  except  the  state  can  question  the  title.  Myers  v, 
McGavock,  39  Neb.  843;  Carlow  v.  Aultman,  28  Neb.  672. 
We  hold  on  this  point  that  the  land  company  and  all  its 
grantees  and  subsequent  grantees,  including  plaintiffs, 
have  no  right  to  question  the  competency  of  the  terminal 
company  to  hold  title  in  fee  to  the  premises. 

The  second  contention  of  appellees  is  that  the  instrument 
of  November  21,  1899,  should  be  read  as  a  whole  and  con- 
strued according  to  the  intent  of  the  parties  as  disclosed 
thereby,  citing  section  6195,  Rev.  St.  1913;  Benedict  v. 
Minton,  83  Neb.  782;  Jaclson  r.  PhilUps,  57  Neb.  189; 
Rupert  t\  Penner,  35  Neb.  587.  We  readily  concede  the 
soundness  of  appellees'  contention  in  this  respect,  and  in 
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the  construction  of  the  instrument  under  consideration 
have  observed  the  inile  he  invokes. 

Appellees  further  contend  that  the  words,  ^'for  terminal 
and  railway  purposes  and  uses,"  show  that  the  intent  of 
the  parties  w^as  that  the  terminal  company  was  to  have 
a  right  of  way  only,  citing  nine  cases  in  support  of  the  con- 
tention. We  have  examined  all  these  cases,  and,  in  our 
opinion,  none  of  them  support  this  contention.  We  think 
that  the  words  quoted  amount  at  most  only  to  a  description 
of  the  use  to  which  the  land  was  to  be  put,  or  at  most  a 
covenant  for  the  violation  of  which  a  suit  for  damages 
might  be  maintained.  As  has  been  stated  before,  there  was 
no  provision  whatever  in  the  instrument  under  considera- 
tion providing  for  a  reversion  to  the  grantor  or  for  a  for- 
feiture of  the  grant  in  case  the  land  was  devoted  to  any 
other  use.  We  cannot  ignore  the  fact  that,  if  the  grantor 
in  the  instrument  under  consideration  had  intended  the 
words  quoted  to  be  a  condition  subsequent,  the  nonper- 
formance of  w  hich  w^ould  result  in  a  reversion  of  the  fee 
to  the  grantor,  the  land  company  could  have  used  language 
•to  express  that  intent.  In  considering  this  point,  too,  we 
should  take  into  consideration  section  6192,  Rev.  St.  1913, 
which  provides : .  "Everj^  conveyance  of  real  estate  shall 
pass  all  the  interest  of  the  grantor  therein,  unless  a  contra- 
ry intent  can  be  reasonably  inferred  from  the  terms  used." 
We  find  nothing  in  the  words,  ^^for  terminal  and  railway 
purposes  and  uses,"  which  indicates  that  the  grantor  in- 
tended to  reserve  in  itself  any  interest  whatsoever  in  the 
land  granted,  or  even  that  the  language  constituted  a  re- 
striction of  the  use  of  the  land  to  the  railway  tracks  and 
facilities.  Before  such  a  construction  could  be  approved, 
it  would  be  necessary  to  find  some  language  in  the  instru- 
ment indicating  such  an  intent.  Indeed,  as  far  as  anything 
that  can  be  gathered  from  the  instrument  is  concerned, 
the  sale  of  this  particular  strip  of  ground  by  the  terminal 
company  might  have  been  for  ^^terminal  and  railway  pur- 
poses and  uses."  8  R.  C.  L.  1109,  sec.  170,  on  this  point 
is  as  follows :    "While  no  precise  form  of  words  is  necessary 
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to  create  a  condition  subsequent,  still  it  must  be  created 
by  express  terms  or  by  clear  implication,  so  as  to  leave  no 
doubt  of  the  grantor's  intention."  To  the  same  substan- 
tial eflfect  is  13  Cyc.  645.  In  Fitzgerald  v.  Modoc  County, 
(164  Cal.  493)  44  L.  R.  A.  n.  s.  1229,  it  was  held:  «A 
provision  in  a  deed  of  land  to  a  county,  that  it  is  ^to  b^  used 
as  and  for  a  county  high  school  and  premises,'  does  not 
create  a  condition  subsequent  which  will  entitle  the 
grantor  to  reenter  if  the  county  attempts  to  sell  the  prop- 
erty." To  the  same  substantial  eifect  are  the  following 
cases:  Stuart  v.  Easton,  170  U.  S.  383;  Bald  v.  Niiern- 
herger,  267  111.  616 ;  Downen  v.  Raybunn,  214  111.  342 ; 
Supervisors  of  Warren  County  v.  Patterson,  56  111.  Ill; 
City  of  Huron  v.  Wilcox,  17  S.  Dak.  625;  Killgore  v.  Cabell 
County  Court,  80  W.  Va.  283,  L.  R.  A.  1918B,  692.  From 
theauthorities  cited  and  from  the  absence  of  words  in  the 
instrument  providing  for  a  reversion  or  forfeiture,  we 
must  hold  that  the  words,  "for  terminal  and  railway  pur- 
poses and  uses,"  did  not  create  any  condition  subsequent, 
or  imply  a  reversion,  or  provide  for  a  forfeiture. 

It  is  finally  contended  by  the  appellees  that  the  recita- 
tions of  the  instrument  itself  evidenced  the  intention  of  the 
grantors  to  convey  only  a  right  of  way  or  easement,  or  an 
estate  upon  condition  subsequent,  upon  the  nonperformance 
of  which  title  reverted  to  the  plaintiffs  in  this  suit.  Passing 
the  obvious  question  much  discussed  in  the  authorities, 
the  benefit  from  the  things  referred  to  in  these  recitals 
and  the  general  rule  that  only  the  original  grantor  or 
its  heirs  can  take  advantage  of  the  nonperformance  of  a 
condition  subsequent,  we  nevertheless  proceed  to  examine 
the  whole  instrument  and  apply  to  it  the  liberal  rule  of 
construction  established  by  our  statute  and  the  decisions 
of  this  court  and  contended  for  by  the  appellees.  We  have 
set  out  the  recitals  up  to  the  granting  clause  in  the  instru- 
ment under  consideration,  and  we  agree  with  the  contention 
of  the  appellees  that  these  recitals  challenge  our  attention. 
But  we  are  unable  to  agree  that  the  instrument  was  made 
as  contended  for  by  appellees,  "primarily  for  the  benefit' 
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of  the  large  tract  of  land,  nearly  three  sections,  owned 
by  the  land  company,"  for  the  reason  that  it  appears  from 
these  recitals  that  the  land  company  had  already  received 
the  benefit  from  the  things  referred  to  in  these  recitals 
preceding  the  granting  clause.  We  agree  with  appellees 
that  the  contract  must  be  read  in  the  light  oi  these  recitals, 
but  we  are  unable  to  agree  to  the  conclusion  that  they  evi- 
dence that  the  terminal  company  was  to  have  only  a  right  of 
way  over  the  lands.  We  think  it  a  more  reasonable  con- 
clusion that  both  parties  intended  that  the  land  should 
be  conveyed  in  fee  simple  to  the  terminal  company  '*in 
consideration  of-  the  premises,"  as  the  instrument  recites, 
which  premises  are  shown  to  have  been  things  already 
performed,  a  consideration  already  executed.  A  large 
amount  of  valuable  work  had  been  done  by  the  terminal 
company  and  its  predecessors,  and  it  seems  reasonable  to 
conclude  that  the  lands  conveyed  by  the  instrument  under 
consideration  were  in  payment  for  this  work. 

Appellees  contend  that  there  are  certain  provisions  in  the 
recitals  succeeding  the  granting  clause  of  the  instrument 
which  evidence  an  intent  to  convey  only  a  limited  estate. 
One  of  these  provisions  is  that  the  description  of  the  land 
defines  the  limits  of  the  100-foot  strip  by  the  belt  line,  of 
which  the  lands  in  suit  are,  it  is  said,  a  part.  In  paragraph 
C  of  the  description  this  is  specifically  referred  to  as  "the 
belt  line  right  of  way  as  herein  described."  We  think, 
however,  that  the  quoted  words  were  merely  descriptive, 
and  did  not  relate  to  the  lands  in  controversy. 

It  is  next  contended  by  appellees  that,  as  the  instrument 
expressly  reserves  to  the  land  company  the  accretions  ac- 
cruing to  the  two  tracts  described  in  paragraphs  C  and  D, 
fronting  on  the  river,  excepting  a  portion  thereof,  it  was  the 
intention  that  the  land  company  should  have  the  fee,  claim- 
ing that  the  accreted  lands  go  with  the  fee,  and  not  to  the 
holder  of  an  easement.  The  general  rule  that  accreted 
lands  go  with  the  fee  is  undoubtedly  correct.  But  it  may 
well  have  been  that  the  land  company  desired  to  change 
the  general  rule  by  this  agreement,  and  we  see  no  reason 
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for  inferring  from  the  provision  under  consideration  that 
the  title  to  the  terminal  company  was  intended  to  be  less 
than  a  fee. 

Appellees  have  suggested  to  us  the  question  of  what  is 
the  significance  of  the  provision  that  the  land  company 
shall  not  without  the  consent  of  the  teripinal  company 
convey  ^*to  any  other  railroad  company  free  right  of  way 
over  or  upon  its  lands"  except  on  failure  of  the  terminal 
company  to  build  tracks  to  serve  industries  on  these  lands 
as  required  by  the  agreement.  Their  argument  is  that, 
as  the  instrument  refers  to  "rights  of  way"  only  in  this 
clause,  the  same  should  be  true  of  the  grant  made  by  the 
instrument.  We  do  not  think  that  this  logically  follows 
at  all.  The  land  company  may^s  well  have  bound  itself  to 
any  other  thing  as  well  as  not  to  grant  free  right  of  way 
over  its  other  lands  to  any  other  railway  company.  It  was 
apparently  a  provision  to  insure  the  terminal  company 
against  a  competitor  in  its  field  except  on  its  failure  to 
build  tracks,  and  was  a  separate  undertaking  entirely  from 
the  conveyance  contained  in  the  instrument.  Even  if  the 
terminal  company  had  made  a  complete  failure  to  build 
any  tracks  and  the  land  company  had  granted  to  another 
railway  company  free  right  of  way  over  its  othei*  lands,  it 
would  not  have  affected  the  construction  of  the  instrument 
in  any  way  whatever. 

Again  appellees'  counsel  contends  that  it  would  be  ab- 
surd to  hold  that  it  was  the  intention  of  the  parties  to 
convey  a  fee,  because,  if  that  were  true,  then  the  terminal 
company  could  convey  ^way  all  the  land  received  under  the 
instrument,  and  thus  defeat  the  very  purpose  of  the  land 
company  entirely.  The  obvious  answer  to  this  objection 
is  that,  from  the  recitals  of  the  instrument  itself,  the  pur- 
pose of  the  land  company,  as  far  as  any  act  on  the  part  of 
the  terminal  company  was  concerned,  had  been  fully  ac- 
complished and  secured  at  the  time  the  instrument  was 
executed.  Under  the  circumstances  then  existing  as  dis- 
closed by  the  instrument  itself,  the  contingency  suggested 
by  counsel  could  not  possibly  have  arisen. 
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We  have  examined  this  whole  instrument  with  care  and 
find  nothing  in  it  indicating  that  the  parties  intended  that 
any  estate  less  than  a  fee  should  be  conveyed  by  it.  The 
language  of  the  instrument  convinces  us  that  the  intent 
was  to  convey  absolute  title  in  fee  simple.  The  land  com- 
pany expressly  acknowledges  receipt  of  all  benefits  which 
induced  it  to  make  such  a  conveyance,  and  there  is  no 
claim  that  the  terminal  company  was  in  default  of  any  of 
its  engagements  either  at  the  time  of  the  conveyance  or  at 
any  other  time.  It  follows  that,  in  our  opinion,  the  de- 
fendant was  entitled  to  the  title  and  possession  of  the 
premises,  and  that  the  judgment  of  the  district  court  is 
erroneous. 

We  recommend  that  the  judgment  of  the  district  court 
be  reversed  and  the  action  dismissed. 

Per  Curiam.  For  the  reasons  stated  in  the  forgoing 
opinion,  the  judgment  of  the  district  court  is  reversed  and 
the  action  dismissed,  and  this  opinion  is  adopted  by  and 
made  the  opinion  of  the  court. 

Reversed  and  dismissed. 


Chester  R.  Hillyer^  appellee^  v.  William  P.  Stansbery^ 

APPELLANT. 
Filed  Februabt  2,  1921.    No.  21316. 

1.  Brokers:  Commissions.  Where  the  undisputed  evidence  shows 
that  a  real  estate  broker,  without  the  knowledge  of  his  principal, 
was  acting  in  the  interest  of  the  purchaser  of  the  land  instead  of 
in  the  interest  of  his  principal,  the  broker  is  not  entitled  to  aay 
commission.  Campl>ell  v.  Baxter,  41  Neb.  729,  and  Strawbridge 
V.  Swan,  43  Neb.  781,  followed. 

2.  :  .    If,  in  case  of  a  claim  of  a  real  estate  broker  for 

commission  on  the  sale  of  land,  the  undisputed  evidence  shows 
that  neither  the  broker  nor  any  one  for  him  effected  the  sale  or 
contributed  to  that  result,  the  broker  cannot  recover  any  com- 
mission. 
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3.  :  :  Evidence.    Evidence  examined,  and  held  that  the 

broker  was  acting  in  the  interest  of  the  purchaser,  and  that  the 
broker  did  not  effect  the  sale  or  contribute  to  that  result,  and 
was  entitled  to  no  compensation. 

Appeal  from  the  district  court  for  Keith  county :  Han- 
son M.  Geimes^  Judge.    Reversed  and  dismissed. 

Halligan,  Beatty  &  HalUgan,  for  appellant. 

H.  A,  DanOj  contra. 

Cain,  C.  ' 

The  plaintiff,  Chester  R.  Hillyer,  brought  this  action 
against  the  defendant,  William  P.  Stansbery,  to  recover 
the  sum  of  $2,000  as  commission  for  the  sale  of  defendant's 
2,400-acre  ranch  in  Keith  county,  Nebraska.  The  action 
was  based  upon  a  letter  or  contract  as  follows : 

"948  E.  3d  Street,  Long  Beach,  Cal.  Feb.  12-18. 

"Mr.  Hillyer,  Sir:  Received  your  letter  in  regard  to 
selling  the  ranch,  if  you  can  find  anybody  who  is  willing  to 
pay  fourteen  dollars  per  acre  for  the  24  hundred  acres 
north  of  Lemoyne,  you  may  sell  it  &  I  will  give  yon  two 
thousand  dollars  commission.  Yours  truly,  W.  P.  Stans- 
bery." • 

In  his  petition  plaintiff  alleged,  among  other  things, 
that  he  had  accepted  the  terms  *of  sale  and  commission  as 
set  out  in  the  above  letter  and  proceeded  to  find  a  pur- 
chaser for  the  ranch.  He  also  alleged  in  his  petition  that 
the  Boyd  Land  Company  of  Ogalalla,  Nebraska,  composed 
of  R.  W.  Boyd  and  A.  R.  Thompson,  exchanged  lists  of  real 
estate  held  for  sale  by  said  parties,  and  had  an  oral  agree- 
ment for  the  equal  division  of  commissions  earned  on  the 
sale  of  the  land  in  the  lists  exchanged,  and  that  said  A.  R. 
Thompson  found  a  purchaser  for  defendant's  lands  on  or 
about  June  7,  1918,  in  the  person  of  Frank  Harris.  The 
answer  admitted  the  writing  of  the  letter  above  set  out, 
denied  that  there  was  any  agreement  between  plaintiff  and 
the  Boyd  Land  Company,  denied  that  defendant  ever  au- 
thorized plaintiff  to  employ  said  Boyd  Land  Company  as 
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defendant's  agent,  and  denied  that  plaintiff  ever  procureil 
a  purchaser  for  defendant's  land,  or  was  instrumental  in 
the  sale  thereof,  i^nd  otherwise  denied  generally  the  allega- 
tions of  the  petition. 

Trial  was  had  to  the  court  and  jury,  which  resulted  in 
a  verdict  and  judgment  in  plaintiff's  favor  for  |l,500.  De- 
fendant appeals,  assigning  as  error  that  the  verdict  is  con- 
trary to  and  is  not  supported  by  any  evidence,  and  that  it 
is  contrary  to  the  instructions  of  the  court  and  to  law. 

The  errors  assigned  require  an  examination  of  the  evi- 
dence, and  in  doing  so  we  shall  observe  the  settled  rule  in 
this  state  that  on  conflicting  evidence  the  verdict  of  a 
jury  cannot  be  set  aside  unless  it  is  manifestly  wrong,  and 
that  all  reasonable  inferences  from  the  evidence  are  to  be 
resolved  in  favor  of  the  plaintiff. 

At  the  time  of  writing  the  letter  on  February  12,  1918, 
the  defendant  Stansbery  was  in  Long  Beach,  California, 
where  he  remained  until  his  return  to  Keith  county,  Ne- 
braska, about  the  first  of  April,  1918.  It  is  stipulated  that 
Harris  Brothers,  referred  to  in  the  testimony  in  the  case, 
purchased  the  ranch  from  the  defendant  for  $33,000,  and 
there  is  no  other  purchaser  referred  to  in  the  case.  No 
question  is  made  of  the  validity  of  the  written  contract, 
and  the  chief  question  is  whether  plaintiff  procured  the 
purchaser  and  thereby  earned  the  commission.  At  the  out- 
set it  should  be  stated  that  A.  R.  Thompson  testified  that 
he  was  the  agent  of  the  purchasers,  and  not  of  the  owner. 
Defendant's  evidence  tended  to  show  that  Charles  Rich- 
ards, and  not  the  plaintiff,  procured  the  purchaser. 

Plaintiff  himself  testified  that  '^along  the  first  of  June'' 
(1918)  he  and  A.  R.  Thompson  went  to  Harris  Brothers 
to  show  them  defendant's  ranch,  and  were  informed  bv 
Harris  Brothers  that  they  had  seen  the  ranch  and  that  it 
pleased  them ;  that  they  thought  it  could  be  bought  cheap- 
er, and  that  plaintiff  told  them  he  did  not  think  it  could; 
that  Thompson  said,  "How  about  $12.50  per  acre?" 
(130,000),  and  plaintiff  then  said  that  if  they  wanted  to 
put  up  the  money  he    would  see  defendant,  but  that  he 
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knew  it  would  not  do  any  good ;  that  Harris  Brothers  then 
gave  Thompson  a  check  ($500)  for  payment  on  the  ranch, 
and  that  then  he  and  Thompson  started  to  see  defendant 
and  met  him  on  the  road;  that,  before  they  started,  he 
had  asked  Harris  Brothers  if  they  could  not  buy  it  for 
$12.50  if  they  would  give  $14  ($33,600),  and  that  Harris 
Brothers  then  held  a  conference  and  said  they  would ;  that 
plaintiff  and  Thompson  met  defendant  at  the  bridge,  and 
plaintiff  offered  him  the  $500  check,  and  said  to  him,  "Will 
you  take  $12.50  for  your  ranch  this  morning?"  and  that 
defendant  answered,  "No/'  and  then  plaintiff  said,  "Well, 
you  don't  have  to.  I  can  get  $14  for  it.  I  have  sold  it  for 
$14;-'  that  defendant  replied  that  he  did  not  have  time 
then,  but  would  meet  them  at  Lemoyne  at  2  o'clock  and 
would  talk  deal  then ;  that,  just  when  plaintiff  and  Thomp- 
son got  to  Lemoyne,  Frank  Harris  came  and  told  them 
that  defendant  had  been  there  and  would  not  deal  with 
plaintiff  or  Thompson;  that  plaintiff  also  saw  defendant 
in  Lemoyne  that  afternoon,  and  that  defendant  told  plain- 
tiff that  Charlie  Richards  had  brought  the  purchaser  there, 
and  that  plaintiff  had  not,  and  that  defendant  did  not  owe 
plaintiff  anything  and  would  not  pay  him  anything.  Plain- 
tiff further  testified  that  neither  he  nor  Thompson  had  ever 
taken  Harris  Brothers  to  the  land;  that  he  had  said  to 
them  that  he  would  try  to  get  them  the  ranch  for  $12.50  an 
acre,  and  that  he  had  tried  to  do  so;  that  he  was  then 
working  for  Harris  Brothers  "in  a  way."  Nowhere  in 
plaintiff's  testimony  does  he  state  or  claim  that  he  or  any 
one  for  him  ever  had  any  conversation  or  communication 
with  Harris  Brothers  at  all  about  the  land  until  the  day 
"along  the  first  of  June"  above  referred  to.  Thompson's 
testimony  corroborates  this,  and  the  undisputed  evidence 
of  the  defendant  shows  that,  before  then,  Charles  Richards, 
defendant's  son-in-law,  had  taken  the  Harris  Brothers  and 
their  wives  to  see  the  ranch  and  had  introduced  them  to 
the  defendant .  Stansbery ;  that  they  were  pleased  with  the 
ranch,  and  that  the  price  was  agreeable,  and  that  the  deal 
was  hanging  for  a  day  or  two  only  on  the  point  of  whether 


640  NEBRASKA  REPORTS.  [Vol.  105 

Hillyer  v.  Stansbery. 

the  cash  payment  was  to  be  |10,000  or  |12,000.  The  activi- 
ties of  Richards  were  the  effective  cause  of  producing  the 
purchaser,  and  the  sale  was  practically  completed  before 
either  plaintiff  or  Thompson  ever  said  anything  to  Harris 
Brothers  on  the  subject;  and  defendant  offered  to  prove 
on  the  trial  that  he  had  paid  Richards  |1,200  as  commis- 
sion for  selling  the  place.  As  plaintiff's  evidence  showed 
that  neither  he  nor  any  one  for  him  effected  the  sale  or 
even  contributed  to  that  result,  he  is  entitled  to  no  com- 
mission. Stewart  v.  Smithy  50  Neb.  631 ;  Langhorst  v. 
Coon,  53  Neb.  765;  Higinhotham  v.  McKenzie,  88  Neb. 
323;  Starhird  v.  McShane  Timber  Co.,  94  Neb.  79;  Good- 
ucin  V.  Haller,  97  Neb.  209 ;  Hodgman  v.  Thomas,  37  Neb. 
568. 

There;  is  another  reason,  that  plaintiff  cannot  recover 
in  this  case.  Plaintiff's  own  testimony  shows  that,  un- 
known to  defendant,  he  was  acting  in  the  interest  of  the 
purchaser.  It  shows  that,  knowing  that  Harris  Brothers 
would  pay  |14  an  acre  for  the  ranch,  he  tried  to  get  the 
defendant  to  sell  it  to  them  for  |12.50  an  acre.  This  dual 
.service  is  alone  sufficient  to  defeat  plaintiff's  right  to  any 
commission  or  compensation.  Campbell  v.  Baxter,  41 
Neb.  729;  Strawbridge  v.  Swan,  43  Neb.  781.  As  the 
evidence  of  plaintiff  conclusively  shows  both  that  he  did 
not  procure  the  purchaser  and  that  he  was  rendering  doub- 
le service  without  the  knowledge  of  his  principal,  he  can- 
not recover  in  any  event. 

We  therefore  recommend  that  the  judgment  of  the  dis- 
trict court  be  reversed  and  the  action  dismissed. 

Pee  CuKiAM.  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed  and 
the  action  dismissed,  and  this  opinion  is  adopted  by  and 
made  the  opinion  of  the  court. 

Reversed  and  dismissed. 
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In  re  Estate  of  William  A.  Stuckby. 
Royal  S.  Stuckey  et  al.^  appellants,  v.  William  A. 

Stuckby,  Jr.,  appellee. 

Filed  February  10,  1921.    No.  21138. 

1.  Wills:  Undue  Influence.  An  unequal  distribution  of  property 
among  the  children  of  testator,  of  itself,  raises  no  presumption 
of  the  exercise  of  undue  influence.  Undue  influence,  in  order  to 
invalidate  a  will,  must  be  of  such  character  as  to  destroy  the  free 
agency  of  the  testator  and  substitute  another  person's  will  for 
his  own. 

2.  Appeal:  Harmless  Error.  A  judgment  will  not  be  reversed  be- 
cause of  the  exclusion  of  evidence,  when  it  clearly  appears  that 
its  exclusion,  if  error,  was  without  prejudice  to  appellant. 

3.  BuUngs  of  the  court  on  instructions  to  the  jury  approved. 

4.  Evidence  held  sufficient  to  sustain  the  verdict. 

Appeal  from  the  district  court  for  Fillmore  county: 
Ralph  D.  Brown^  Judge.    Affirmed. 

Claude  S,  Wilson  and  John  K,  Waring,  for  appellants. 

Charles  H,  Sloan,  F.  W.  Sloan  and  T.  J.  Keenan,  contra. 

MORRISSBY^  0.  J. 

Appellants,  Royal  S.  Stuckey  and  Lucy  Virginia  Bar- 
rett, filed  objections  in  the  county  court  for  Fillmore 
county  to  the  probate  of  the  last  will  and  testament  of  their 
father,  William  A.  Stuckey,  Sr.  Their  objections  were 
overruled  and  an  appeal  was  taken  to  the  district  court. 
A  number  of  objections  to  the  probate  of  the  will  had  ori<»:- 
inally  been  made,  but  at  the  beginnino;  of  the  trial  in  the 
district  court  counsel  for  contestants  stated  that  contes- 
tant's sole  contention  was  that  the  will  had  been  executed 
by  testator  while  laboring  under  undue  influence.  On  this 
narrow  issue  the  cause  was  sul)raitted  to  a  jury,  which 
returned  a  verdict  in  favor  of  proponent,  and  contestants 
have  appealed. 

105  Neb.— 41 
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The  will  was  executed  November  12,  1915.  Testator 
died  August  1,  1917,  being  75  years  of  age  at  the  time  of 
his  death.  Throughout  his  life  testator  had  been  a  strong, 
robust  man,  and  was  a  farmer  by  occupation.  He  had 
twice  married.  Contestants  are  the  children  of  the,  first 
marriage,  while  proponent  is  the  sole  surviving  child  of 
the  second  marriage.  When  the  will  was  drawn,  each 
child  was  married  and  was  maintaining  a  home  separate 
and  apart  from  the  parents.  Royal  S.  Stuckey  was  about 
45  years  of  age,  Mrs.  Barrett  was  about  47,  and  proponent 
about  33.  Testator  was  a  man  of  large  means  for  a  man  in 
his  occupation.  He  had  given  each  of  his  children  good 
school  advantages,  and  had  also  given  each  property,  the 
exact  amount  of  which  is  not  shown,  but  it  was  a  consider- 
able amount,  and  the  family,  including  the  second  wife 
and  her  step-children,  had  from  the  date  of  his  second 
marriage  until  the  time  of  his  fatal  sickness  lived  in  ap- 
parent harmony. 

In  June,  1915,  testator  was  suddenly  stricken  with  bowel 
trouble.  Miss  Wessenburg,  a  trained  nurse,  was  imme- 
diately engaged,  and  she  took  charge  of  the  case  and  re- 
mained as  the  nurse  in  charge  until  his  death.  Following 
the  bowel  trouble  other  complications  arose  and  he  never 
was  a  well  man  after  June,  1915.  It  is  claimed  by  con- 
testants that  testator's  mind  was  afifected,  and  his  power 
of  resistance  reduced  by  his  suffering,  and  also  by  the 
brandy  and  opiates  administered ;  that,  while  he  was  sick 
and  suffering,  his  wife,  taking  advantage  of  his  condition, 
coerced  him  into  making  the  will,  under  the  terms  of  which 
Royal  S.  Stuckey  received  property  of  approximately  the 
value  of  |43,000,  Mrs.  Barrett  received  property  of  ap- 
proximately the  value  of  $46,000,  proponent,  William  A. 
Stuckey,  Jr.,  received  property  of  approximately  the  value 
of  $105,000,  while  the  widow%  proponent's  mother,  re- 
ceived property  of  approximately  the  value  of  |52,000.  As 
William  A.  Stuckey,  Jr.,  was  the  only  heir  of  his  mother, 
who  is  now  deceased,  he  and  his  mother  were  granted  un- 
der the  terras  of  the  will  $65,000  or  $75,000  more  than  was 
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given  to  the  contestants.  This  discrimination,  it  is  claim- 
ed, was  due  to  the  importunities  of  the  wife.  Testimony 
was  offered  to  show  that  before  testator  was  stricken  with 
his  fatal  sickness  his  wife  had  from  time  to  time  urged  him 
to  make  a  will,  insisting  that  a  man  with  "two  families" 
and  possessed  of  so  much  property  ought  to  make  provision 
for  the  disposition  of  the  property  after  his  death.  It  is 
said  that  while  in  good  health  he  resisted  her  entreaties, 
but  that  after  he  was  weakened  by  disease,  and  after  she 
had  alternately  threatened  and  prayed,  she  overcame  his 
better  judgment.  In  support  of  this  there  is  the  testimony 
of  witnesses  who  recite  conversations  they  overheard  be- 
tween Mr.  and  Mrs.  Stuckey,  and  the  testimony  of  a  witness 
•or  two  who  saw  Mrs.  Stuckey  at  his  bedside  with  the  Bible 
open  before  her,  and  who  say  that  she  told  testator  that 
he  could  not  expect  repose  in  the  life  to  come  if  he  refused 
her  request.  On  the  other  hand,  the  deposition  of  Mrs. 
Stuckey  was  taken,  and  she  denied  having  exercised  any 
undue  influence  upon  her  husband.  She  admitted  having 
asked  him  if  he  left  the  "home  place"  to  her  son,  but  fur- 
ther than  that  she  denied  knowledge  of  the  contents  of  the 
will.  It  is  not  claimed  that  proponent  exercised  any  undue 
influence. 

In  order  to  fully  appreciate  the  issues,  it  is  necessary 
to  consider  still  another  question  presented  by  this  appeal. 
From  the  time  Miss  Wessenburg  was  called  in  attendance 
upon  Mr.  Stuckey  she  kept  history  sheets  of  the  case.  These 
sheets  are  so  prepared  that  the  nurse  makes  a  record  of  the 
day  and  year,  the  hour  of  the  day,the  pulse,  temperature, 
respiration,  medicine  administered,  and  entries  of  such 
general  remarks  as  to  her  seem  warranted.  Some  time  af- 
ter these  history  sheets  were  made,  and  when  to  the  nurse 
they  appeared  to  have  no  value,  she  put  them  into  the 
stove,  intending  to  destroy  them,  but  there  was  no  fire  in 
the  stove  at  the  time  and  the  history  sheets  were  taken 
therefrom  by  one  of  the  contestants,  and  delivered  to  con- 
testants' attorney.  The  deposition  of  the  nurse  was  taken 
on  behalf  of  proponent,  and  contestants'  attorney  appeared 
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and  cross-examined  her  at  length.  He  produced  these  his- 
tory sheets,  which  the  witness  identified  as  the  ones  she  had 
made,  and  he  cross-examined  her  in  relation  to  the  record 
thus  made.  She  nowhere  contradicted  the  history  sheets, 
but  in  some  instances  explained  the  entries  made.  Counsel 
indulged  the  fullest  latitude  in  the  cross-examination.  The 
history  sheets  were  marked  as  an  exhibit;  but,  in  place  of 
having  this  bundle  of  sheets  attached  to  and  made  a  part  of 
the  deposition  and  transmitted  in  the  usual  way  to  the  clerk 
of  the  district  court,  counsel  for  contestants  had  it  sealed 
in  an  envelope,  properly  marked  so  as  to  indentify  it,  and 
left  it  with  the  notary  public,  who  kept  the  exhibit  until 
counsel  was  about  to  depart  for  Fillmore  county  to  engage 
in  the  trial  of  this  case,  when  the  notary  delivered  this  en-, 
velope  to  him.  He  carried  it  to  Fillmore  county,  and  w^hen 
proponent  offered  the  deposition  contestants  offered  this 
exhibit  as  part  of  the  deposition.  On  objection  by  propo- 
nent it  was  excluded,  and  this  ruling  is  now  urged  as 
error.  The  statute,  section  7947,  Rev.  St.  1913,  provides 
that  a  deposition  "shall  be  sealed  up  and  indorsed  with 
the  title  of  the  cause  and  the  name  of  the  officer  taking 
the  same,  and  by  him  addressed  and  transmitted  to  the 
clerk  of  the  court  where  the  action  or  proceeding  is  pend- 
ing." It  also  provides  that  it  shall  thepe  remain  under 
seal  until  opened  by  the  clerk,  by  order  of  the  court,  or  at 
the  request  of  one  of  the  parties  or  his  attorney.  Counsel 
for  contestants  maintain  that  this  statute  does  not  include 
an  exhibit.  He  also  says  that,  the  exhibit  having  been 
properly  indentified,  he  was  free  to  offer  it  as  independent 
evidence. 

We  prefer  to  dispose  of  the  case  on  its  merits,  rather 
than  on  some  technical  rule  of  evidence,  and,  as  these 
history  sheets  were  made  a  part  of  contestants'  bill  of  ex- 
ceptions, we  have  examined  them  to  ascertain  if  their 
exclusion  militateil  against  contestants.  We  fail  to  find 
anything  in  them  that  contradicts  or  discredits  the  testi- 
mony of  W\m  Wessenburg,  or  that  strengthens  the  case  of 
contestants.     Early  in  testator's  sickness  many  opiates 
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were  administered  and  some  brandy,  much  diluted,  was 
given.  The  witness  was  cross-examined  in  relation  to  this 
period  and  her  testimony  corresponds  •  with  the  history 
sheets.  July  23,  1915,  after  testator  had  been  sick  about 
one  month,  he  executed  a  will.  He  underwent  an  operation 
shortly  thereafter,  and  both  prior  to  and  shortly  after  the 
making  of  this  will  several  opiates  were  administered.  Ap- 
parently the  operation  brought  him  some  temporary  relief, 
for  thereafter,  until  December,  the  history  sheets  show^  no 
opiates  administered.  The  second  will,  the  one  in  contro- 
versy, was  executed  November  12,  1915.  The  terms  of  the 
second  will  are,  generally  speaking,  the  same  as  those  of 
the  first  will,  except  that  contestants  receive  a  slightly 
greater  allowance,  the  widow  is  given  a  greater  share  of 
the  personal  property,  and  proponent  receives  a  corre- 
?«^^ondingly  lesser  share  under  the  second  will  than  under 
the  first,  and  some  other  minor  changes  were  made.  The 
will  was  witnessed  by  the  nurse,  Miss  Wessenburg,  by  the 
cashier  of  a  local  bank,  in  which  bank  testator  was  a  stock- 
holder, and  by  testator's  personal  attorney  who  drafted 
the  second  will.  Each  of  these  witnesses  testified  to  testa- 
tor's mental  capacity  and  ability  to  execute  the  document, 
and  he  lived  for  many  months  after  its  execution..  The 
mere  inequality  of  the  legacies  is  not  sufficient,  of  itself,  to 
raise  a  presumption  of  undue  influence.  The  testimony 
offered  does  not  show  that  the  wife  dictated  the  terms  of 
the  will,  or  in  fact  that  she  knew  its  terms.  Judges  may 
regret  that  a  parent  makes  unequal  disposition  of  his 
property  among  the  natural  objects  of  his  bounty,  but  it  is 
not  always  given  to  judges  to  know  the  reasons  for  the 
action  taken,  and,  were  courts  to  set  aside  wills  because 
property  was  not  distributed  in  equal  shares,  the  statute 
which  expressly  confers  the  right  to  make  bequests  and 
devises  bv  will  would  be  nullified. 

There  is  one  further  matter  presented  in  the  brief,  where 
it  is  argued  that  testator  did  not  read  the  will,  that  it 
was  not  read  in  his  presence,  and  that  he  did  not  know  its 
contents.    This  is  perhaps  beside  the  real  issue,  but  it  is 
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just  as  well  to  dispose  of  it  now.  While  there  appears  to 
be  some  basis  f Qr  the  argument  in  the  brief,  the  testimonj^ 
shows  to  the  contrary.  At  any  rate  the  testimony  on  this 
point  is  sufficient  to  sustain  the  verdict. 

A  number  of  assignments  deal  with  instructions,  some 
given,  others  refused.  These  assignments  have  been  con- 
sidered; but,  when  the  whole  charge  given  by  the  court 
to  the  jury  is  considered  in  the  light  of  the  issues  raised 
and  the  evidence  given,  we  find  the  record  free  from  error, 
and  the  judgment  is 

Affibmbd. 


Dean  S.  Epner  et  al.,  appellants,  v.  Florence  E. 

Reynolds,  appellee. 

Filed  Febbuabt  10,  1921.     No.  21456. 

1.  Partnerslilp:  Ck)MPENSATioN.  In  commercial  partnerships  the  right 
of  a  partner  to  compensation  for  individual  services  depends  on 
contract,  and  in  absence  of  an  agreement  for  such  compensation 
a  claim  therefor  is  tested  by  the  laws  governing  partnerships. 

2.  : .   In  a  commercial  partnership  engaged  in  a  business 

with  capital  invested  Jointly  by  the  partners,  a  managing  partner 
Is  not  entitled  to  a  salary  for  individual  services,  or  to  an  increase 
of  authorized  compensation,  unless  it  is  allowed  by  contract. 

3.  :  :  Editors.  The  principle  that  compensation  for  in- 
dividual services  of  a  partner  depends  on  contract  applies  to  a 
partner  who  edits  and  manages  a  newspaper. 

4.   :  .    The  law  that  a  partner  is  only  entitled  to  such 

compensation  for  individual  services  as  is  aulhorizel  by  contract 
applies  to  a  managing  partner  while  he  is  engaged  in  winding  up 
partnership  affairs. 

Appeal  from  the  district   court  for  Kearney  county: 
William  A.  Dilworth,  Judge.  Reversed^  with  directions, 

C  P.  Anderbery  and  J,  H.-  Rohb,  for  appellants. 
F.  L.  Carrico  and  J.  L.  McPheely,  contra 
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Rose,  J. 

This  is  a  suit  in  equity  for  a  partnership  accounting,  for 
a  judicial  sale  of  partnership  property  and  for  a  distribu- 
tion of  the  proceeds  of  the  sale.  The  name  of  the  firm  is 
the  Minden  News  Publishing  Company  and  its  business  is 
the  publication  of  a  weekly  newspaper,  called  *'The  Min- 
den News,"  in  connection  with  job-printing.  There  are 
three  partners — Dean  S.  Efner  and  his  wife,  plaintiffs, 
and  Florence  E.  Reynolds,  defendant.  Plaintiffs  reside  in 
Long  Beach,  California.  Defendant  resides  in  Minden 
and  is  the  editress  of  the  Minden  News  and  the  manager  of 
the  partnership.  The  litigation  grew  out  of  a  controversy 
over  the  claim  of  defendant  for  compensation  for  services. 
In  her  answer  she  joined  plaintiffs  in  a  demand  for  an 
accounting  and  for  the  closing  of  the  partnership  affairs. 
The  material  issues  are  the  proportionate  shares  of  the 
partners  in  the  partnership  property  and  defendant's  claim 
for  compensation.  On  these  issues  the  findings  of  the 
trial  court  were  in  favor  of  defendant.  From  a  decree  in 
her  favor  plaintiffs  have  ajppealed. 

The  facts  which  determine  the  issues  are  shown  without 
dispute.  Dean  S.  Efner,  plaintiff,  was  sole  owner  of  the 
newspaper  and  job-printing  plant  March  1,  1908,  when  his 
investments  therein  were  at  least  $3,800.  At  that  time  the 
enterprise  was  incorporated  in  the  name  it  now  bears  and, 
ever  since,  its  business  has  been  conducted  without  inter- 
ruption or  substantial  change.  Capital  sloi:k  to  the  extent 
of  f  5,000  in  shares  of  f  100  each  was  issued.  When  Dean 
S.  Efner  and  defendant  were  both  experienced  in  the  news- 
paper and  job-printing  business,  when  they  were  familiar 
with  the  plant,  and  when  they  were  capable  of  entering 
into  contracts,  they  mutually  agreed  that  the  actual  value 
of  the  corporate  property  was  f  4,000,  or  $80  a  share.  On 
that  basis  Dean  S.  Efner  became  the  owner  of  36  shares, 
and  thereafter  his  investment  in  the  corporate  property 
was  12,880.  On  the  same  basis  defendant  bought  14  shares 
of  the  stock,  and  thereafter  her  investment  was  f  1,120. 
Dean  S.  Efner,  therefore,  owned  2,880/4,000,  or  18/25,  of 
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the  corporate  property  and  defendant  owned  1,120/4,000 
of  it,  or  7/25.  Dea4  S.  Efner  became  president  and  de- 
fendant became  secretary  of  the  corporation.  Ry-lawg 
fixed  the  salary  of  the  president  at  f  5  a  week  and  that  of 
the  secretary  at  f20  a  week.  For  seven  years,  during  the 
entire  existence  of  the  corporation,  defendant  was  mana- 
ger, and  as  such  entered  on  the  books  of  the  corporation 
and  paid  the  salaries  mentioned. 

By  mutual  consent  the  corporation  was  dissolved  March 
1,  1915,  but  the  same  business,  with  defendant  as  manager, 
was  carried  on  as  a  partnership  with  the  same  property  at 
the  same  place  under  the  same  name.  The  holders  of  the 
stock  became  partners  with  the  proportionate  shares  of 
the  capital  invested  unchanged.  The  partnership  agree- 
ment was  never  reduced  to  formal  articles,  but  in  the  firm 
name  the  salary  of  Dean  S.  Efner,  $5  a  week,  and  the 
salary  of  defendant,  $20  a  week,  were  entered  on  the 
partnership  books  by  defendant  and  paid  by  her  the  same 
as  before.  This  practice  was  continued  without  interrup- 
tion from  March  1,  1915,  to  April  21,  1919.  Shortly  after 
the  partnership  was  formed  plaintiffs  moved  to  I^ng 
Beach,  California,  and  to  them  defendant  reported  regular- 
ly the  condition  of  the  partnership  affairs  as  shown  by  the 
partnership  books  kept  by  her.  Prior  to  April  21,  1919, 
she  never  made  any  complaint  to  her  partners  that  her 
salary  was  too  low.  She  never  asked  for  nor  demanded  an 
increase  and  never  intimated  that  she  had  charged  the  firm 
with  any  item  for  extra  compensation.  Plaintiffs  had  no 
knowledge  of  any  purpose  on  her  part  to  claim  an  increase 
of  salary,  and  never  consented  thereto,  nor  to  any  charge 
against  the  partnership  therefor. 

Under  date  of  April  21,  1919,  however,  defendant  noti- 
fied Dean  S.  Efner  by  letter  that  she  had  kept  a  separate 
account  of  her  salary  and  had  charged  the  partnership 
130  a  week  for  1915,  1916,  and  1917,  and  f40  a  week  for 
1918.  She  also  made  a  demand  for  this  extra  compensa- 
tion. Plaintiffs  objected  to  any  increase,  and  Dean  S. 
Efner  in  a  letter  to  her  denounced  the  charges  against  tli 
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partnership  for  extra  compensation,  or  increase  of  salary, 
as  unauthorized.  An  acrimonious  controversy  thus  arose 
and  this  suit  followed.  In  the  meantime  defendant  has 
been  in  continuous  control  of  the  plant  and  is  still  manag- 
ing the  partnership  property  and  business  the  same  as 
formerly.  Defendant  made  no  charges  for  extra  compensa- 
tion in  any  partnership  book,  but  testified  that  she  made 
the  charges  on  a  book  of  her  own.  Plaintiffs  knew  nothing 
about  this  book  or  its  contents.  At  the  trial  defendant 
was  permitted  to  prove  the  value  of  her  services  and  it 
was  thus  shown  that  her  charges  for  extra  compensation 
were  reasonable.  The  facts  narrated  are  necessary  deduc- 
tions from  the  evidence. 

In  a  commercial  partnership  the  right  of  a  partner  to 
compensation  for  individual  services  depends  on  contract, 
and  in  absence  of  an  agreement  for  such  compensation  a 
claim  therefor  is  tested  by  the  laws  governing  partnerships. 

In  a  commercial  partnership  engaged  in  a  business  with 
capital  invested  jointly  by  the  partners,  a  managing  part- 
ner is  not  entitled  to  a  salary  for  his  individual  services, 
or  to  an  increase  of  authorized  compensation,  unless  it  is 
allowed  by  contract.  Williams  v.  Pedersen^  47  Wash.  472, 
and  cases  cited  in  note  in  17  L.  R.  A.  n.  s.  394,  and  in  note 
in  L.  R.  A.  1917F,  575.  The  principle  stated  applies  to  a 
partner  who  edits  and  manages  a  newspaper.  Pierce  v. 
Scott,  37  Ark.  308. 

The  rule  that  a  partner  is  only  entitled  to  such  com- 
pensation for  individual  services  as  is  authorized  by  con- 
tract applies  to  the  services  of  a  managing  partner  while 
he  is  engaged  in  winding  up  partnership  aflfairs.  See  cases 
cited  in  note  1, 17  L.  R.  A.  n.  s.  396,  and  in  note  in  L.  R.  A. 
1917F,  576. 

Exceptions  to  these  rules  are  sometimes  recognized  in 
law  partnerships,  where  the  profits  depend  on  profession- 
al services  of  a  personal  nature,  rather  than  on  the  income 
from  investments  of  capital  in  partnership  property,  but 
there  is  nothing  in  tlie  record  in  the  present  case  to  create 
an  exception  to  general  rules. 
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A  mantOging  partner  in  control  of  partnership  property 
conducts  his  own  business  as  well  as  that  of  the  other  part- 
ners. His  advantage,  his  exposure  to  temptation  in  such 
a  relation,  and  the  duties  of  all  partners  toward  the  joint 
enterprise  forbid  compensation  for  personal  services,  or  for 
the  increase  of  a  salary  formerly  allowed,  unless  author- 
ized by  contract.  Hardships  sometimes  result  from  the  en- 
forcement of  these  rules  of  law,  but  they  are  founded  on 
the  protection  of  property  rights,  business  inte^grity,  con- 
fidential relations,  and  the  inducements  to  unite  individual 
capital  in  a  joint  enterprise,  and  should  not  be  relaxed  in 
the  present  case. 

What,  then,  are  the  rights  of  the  litigants?  For  a  num- 
ber of  years  after  the  partnership  was  formed  defendant, 
with  the  knowledge  and  the  consent  of  the  other  partners, 
entered  upon  the  books  of  the  partnership  and  paid  to  her- 
self |20  a  week  and  to  Dean  S.  Efner  $5  a  week.  These 
were  the  salaries  fixed  by  the  by-laws  of  the  corporation. 
From  the  course  of  dealings  among  the  partners  with  the 
assent  of  all,  from  the  entries  made  by  defendant  on  the 
partnership  books  in  charging  and  paying  items  for  sala- 
ries, from  the  regular  reports  sent  by  defendant  to  plain- 
tiffs, thus  disclosing  the  partnership  accounts,  and  from 
the  acquiescence  by  all  partners  in  what  was  done  in  these 
respects,  with  full  knowledge  of  the  facts,  the  law  implies 
that  the  salaries  fixed  by  the  by-laws  of  the  corporation 
were  by  contract  adopted  by  the  partners.  There  never 
was  any  agreement  for  any  other  compensation  for  the  in- 
dividual services  of  a  partner.  Defendant's  only  valid 
claim  to  compensation  for  personal  services  rests  on  this 
implied  contract.  From  the  same  source  Dean  S.  Efner 
has  a  similar  claim.  Ever  since  the  controversy  over  the 
salary  of  defendant  arose,  she  has  been  in  continuous  con- 
trol of  the  partnership  property  and  business  the  same  as 
before,  and  is  managing  the  plant  while  the  partnership 
affairs  are  being  wound  up.  On  the  undisputed  facts  and 
the  law  applicable  thereto,  therefore,  the  implied  agree- 
ment which  allows  defendant  $20  a  week  and    Dean  S. 
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Efner  $5  a  week  must  be  respected  by  both  of  them  until 
the  final  decree  stating  the  account  and  directing-a  judi- 
cial sale  of  the  partnership  property  is  rendered.  Plain- 
tiifs'  proportionate  share  will  be  18/25  and  defendant's 
7/25  of  the  net  proceeds.  In  conformity  with  these  find- 
ings of  fact  and  conclusions  of  law  the  district  court,  on 
the  record  as  it  now  stands,  is  directed  to  enter  a  decree. 
For  that  purpose  the  judgment  below  is  reversed  at  the 
costs  of  defendant  and  the  cause  remanded  for  further  pro- 
ceedings. 

Reversed,  vstith  directions. 


State,  ex  rel.  David  W.  Cox  et  al.,  appellants,  v. 
Frank  D.  McIlravy  et  al.,  appellees. 

Piled  February  10.  1921.     No.  21255. 

1.  Estoppel:  Municipal  Corporationb.  The  doctrine  of  estoppel  in 
pais  has  application  to  municipal  corporations,  ana  city  councils 
or  public  authorities  will  be  estopped  or  not  as  Justice  and  right 
may  require. 

2.   :  .    When  the  intervening  railroad  company  acted  in 

^ood  faith  under  affirmative  acts  of  the  city  council  and  made  per- 
manent and  expensive  improvements,  it  would  be  inequitable  and 
unjust  to  destroy  the  rights  so  acquired.  Then,  in  that  situation, 
the  doctrine  of  equitable  estoppel  will  be  applied. 

3.  Mandamus:  Discretion.  The  issuance  of  a  writ  of  mandamus 
is  not  a  matter  of  strict  legal  right,  but  is  discretionary  vdth  thd 
court. 

4.  : .  "While  the  courts,  in  the  exercise  of  a  sound  discre- 
tion, will  not  issue  the  writ  of  mandamus,  even  to  vindicate  a 
technical  right,  where  more  harm  than  good  will  result  throujh  its 
interference  with  municipal  administration,  such  considerations 
are  addressed  to  the  trial  court.  Only  in  a  clear  case  of  abuse  of 
discretion  would  the  granting  of  a  mandamus  be  reversed  for  such 
a  cause."    Moorea  v.  State,  71  Neb.  522. 

Appeal  from  the  district  court  for  Johnson  county: 
John  B.  Raper,  Judge.    Affirmed, 


I 

\ 
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W.  r.  Thompsotij  for  appellants. 

Jesse  L.  Root,  Byron  Clark,  L.  O.  Chapman  and  fif.  P. 
Davidson,  contra. 

Aldrich,    J. 

This  is  an  action   in  mandamus  commenced   by  one  ^ 

David  W.  Cox  and  wife  against  the  city  council  of  Te-  ^ 

cumseh  and  the  Chicago,  Burlington  &  Quincy  Railroad 
Company,  as  intervener,  to  compel  the  removal  of  certain 
obstructions  at  certain  street  intersections.  The  city  of 
Tecumseh  is  one  of  the  second  class  with  a  population  of 
between  2,000  and  3,000.  Its  streets  run  north  and  south 
and  east  and  west.  The  railroad  tracks  and  depot  of  de- 
fendant railroad  company  are  located  upon  Webster 
street,  which  runs  east  and  west.  The  depot  is  situated 
between  Third  and  Fourth  streets,  which  run  north  and 
south.  Approximately  25  families  live  south  of  Web- 
ster street.  The  public  schools  are  located  north  of  Web- 
ster street.  Sixth  and  Seventh  streets,  running  north 
and  south  and  crossing  Webster  street,  have  been  closed 
for  many  years  by  reason  of  the  tracks  of  the  railroad 
company. 

On  July  12,  1916,  the  city  of  Tecumseh  undertook  by 
ordinance  to  grant  and  convey  to  the  defendant  railroad 
company  the  intersections  of  Fourth  and  Fifth  streets 
where  they  intersect  with  Webster  street.  Thereafter 
the  defendant  constructed  coal  chutes  and  extensive  brick 
unloading  platforms  in  these  intersections,  completely 
obstructing  public  travel  on  Fourth  street  at  its  inter- 
section with  Webster  street,  and  obstructed  all  travel  on 
Fifth  street  at  its  intersection  with  Webster  street,  ex- 
cept foot  travel. 

This  is  an  application  for  a  writ  of  mandamus  against 
the  defendant  city  council  of  Tecumseh  and  the  Chicago, 
Buriington  &  Quincy  Railroad  Company,  intervener,  whom 
we  will  hereafter  denominate  as  defendants,  and  the 
relators  as  plaintiffs.  Section  5141,  Rev.  St.  1913,  pro- 
vides:   "The  city  council  or  board  of  trustees  shall  have 
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the  care,  supervision  and  control  of  all  public  highways, 
bridges,  streets,  alleys,  public  squares  and  commons 
within  the  city  or  village,  and  shall  cause  the  same  to 
be  kept  open  and  in  repair,  and  free  from  nuisances." 
The  petition  alleges  that  Fourtli  and  Fifth  streets  in  the 
city  of  Tecumseh  are  the  principal  streets,  duly  platted 
and  dedicated  to  the  public,  and  that  the  plaintiffs  are 
citizens,  property  owners  and  taxpayers  residing  within 
this  city.  The  defendants,  as  a  reason  or  justification 
for  their  refusal  to  perform  the  duty  enjoined  upon  them 
by  section  5141,  Rev.  St.  1913,  allege  that  the  refusal  is 
in  accordance  with  the  passage  of  ordinance  No.  138,  and 
a  plea  of  estoppel.  '  The  defendant  railroad  bases  its 
defense  to  plaintiffs^  cause  of  action  upon  ordinance  No. 
138,  which  is  in  words  and  figures  as  follows : 

"ORDINANCE  NO.  138. 

"An  Ordinance  granting  portions  of  Fourth  and  Fifth 
streets,  where  same  intersect  with  Webster  street,  to  the 
Chicago,  Burlington  &  Quincy  Railroad  Company  and 
their  successors.    . 

"Be  it  Ordained  by  the  Mayor  and  Council  of  the  City 
of  Tecumseh:  Section  1.  That,  whereas  the  Chicago, 
Burlington  &  Quincy  Railroad  Company  have  signified 
their  intention  and  are  about  to  erect  a  new  depot  in. 
Tecumseh,  and  as  a  matter  of  safety  for  its  patrons,  and 
the  necessity  and  convenience  of  said  company,  it  be- 
comes necessary  to  change  the  present  location  of  build- 
ings, tracks  and  yards,  there  is  hereby  granted  to  the 
Chicago,  Burlington  &  Quincy  Railroad  Company,  its 
successors  and  assigns,  for  railroad  and  depot  grounds 
and  .purposes  all  that  part  of  Fourth  street  between  blocks 
41,  42,  60  and  61;  also  all  that  part  of  Fifth  street  be- 
tween blocks  42,  43,  59  and  60^  being  that  portion  of 
ground  where  said  Fourth  and  Fifth  streets  intersect  with 
Webster  street,  heretofore  vacated ;  this  privilege  is  grant- 
ed in  consideration  that  said  railroad  company  will  build 
and  maintain  between  Third  and  Fourth  streets  on  its 
property  in  or  south   of  block  41,  a  modern  depot  at  a 
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cost  of  approximately  |20,000,  and  will  further  keep  said 
Fifth  street  open  for  travel  and  keep  and  maintain  a  good 
sidewalk  of  brick  or  concrete  over  its  property  on  said 
street  for  such  purposes  and  will  also  keep  open  for 
travel  with  vehicles  a  strip  of  ground  owned  by  said  com- 
pany, being  described  as  the  south  35  feet  of  the  north 
half  of  the  north  half  of  blocks  60  and  61 ;  and  provided 
that,  by  the  acceptance  of  the  privileges  hereby  granted, 
the  said  railroad  company  agrees  to  save  and  keep  the 
city  of  Tecumseh  harmless  from  the  payment  of  any  costs, 
damages  or  expenses  growing  out  of  the  exercise  of  the 
right  hereby  conferred  in  favor  on  any  person  whomso- 
ever. 

"This  ordinance  shall  be  in  force  after  its  passage, 
approval  and  publication  according  to  law. 

"Presented  and  regularly  passed  under  suspension  of 
the  rules  on  July  12,  1916.     Published  July  15,  1916. 

"(SEAL)  W.   H.   Taylor,   Mayor. 

"Attest:     W.  J.  Devenney,  City  Clerk.'' 

After  carefully  looking  through  the  law  propositions 
as  involved  in  appellants'  contentions  and  perusing  with 
equal  care  the  contentions  of  appellees,  we  are  of  the 
opinion  that  the  propositions  of  law  numbered  9  and  10 
of  appellees'  brief  are  decisive  of  the  issues  in  this  case. 
We  choose  to  decide  the  issues  and  determine  the  rights 
of  the  parties  involved  on  the  doctrine  of  estoppel,  and 
show  wherein  it  has  application  to  issues  herein,  and 
show  why  the  doctrine  of  mandamus  does  not  apply  in 
enforcing  rights  which  are  in  substantial  dispute  or  when 
a  substantial  doubt  exists.  Then  it  is  true  that  a  writ 
of  mandamus  is  only  granted  as  a  matter  of  sound  judi- 
cial discretion.  It  is  only  a  legal  remedy  based  on  equi- 
tal)le  principles. 

A  city  does  not  lose  its  rights  in  a  public  sti-eet  by 
mere  nonuser,  but  if  there  are  other  circumstances  in 
connection  with  the  case  which  are  sufficient,  together 
with  the  nonuser,  to  raise  a  presumption  of  abandonment, 
such  rights  are  deemed  to  be  lost. 
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The  defendant  entered  into  a  contract  by  way  of  an 
ordinance  to  vacate,  abandon  and  turn  over  to  defendant 
railroad  company  certain  of  its  streets,  and  alleges  in 
consideration  of  which  the  defendant  railroad  company 
expended,  approximately,  $20,000  or  $25,000  in  building 
a  new  depot,  coal  chutes,  switches  and  approaches  to 
its  railroad  grounds  in  the  city  of  Tecumseh.  The  doc- 
trine of  estoppel  in  pais  is  applicable  to  municipal  cor- 
porations, and  it  is  equally  true  that  city  councils  or  pub- 
lic authorities  will  be  estopped  or  not  as  justice  and  right 
may  require.  There  may  be  cases  where  to  assert  a 
public  right  would  be  an  encouragement  and  promotion 
of  fraud,  but  where  a  party  acting  in  good  faith  under 
affirmative  acts  of  a  city  has  made  such  expensive  and 
permanent  improvements  that  it  would  be  highly  inequi- 
table and  unjust  to  destroy  the  rights  so  acquired,  then 
the  doctrine  of  equitable  estoppel  will  be  applied.  People 
V.  City  of  Rock  Island,  215  111.  488,  106  Am.  St.  Rep.  179. 
If  the  defendant  railroad  company  acted  iii  good  faith 
under  the  affirmative  acts  of  the  citv  council  and  made 
many  expensive  and  permanent  improvements,  it  would  be 
highly  inequitable  and  unjust  to  destroy  the  rights  ac- 
quired and  entail  a  vast  expenditure  of  time  and  money. 

Permanent  improvements  and  great  expenditures  A>'erc 
made  under  and  by  virtue  of  the  contract  entered  into 
between  the  public  and  defendant  railroad  company, 
which  would  not  have  been  made  but  for  the  positive  ac- 
tion of  the  city  and  its  officials,  and  to  compel  the  aban- 
donment of  the  premises  for  use  as  depot  grounds  would 
be  contrary  to  natural  justice.  The  relators  cannot  de- 
mand the  writ  of  mandamus  in  this  case  as  an  absolute 
right,  but  it  is  granted  or  withheld  in  the  exercise  of 
sound  judicial  discretion,  in  view  of  all  the  facts  and 
circumstances.  The  relators  are  citizens  of  this  com- 
munity. Therefore  their  inconvenience  or  annoyance  is 
no  different  from  that  of  the  rest  of  the  community.  Thev 
suffer  no  greater  inconvenience  possibly  than  the  rest  of 
the  public,  and  to  receive  the  benefit  of  an  organized 
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city  government  one  may  occasionally  be  obliged  to  fore- 
go some  minoi*  right  or  inconvenience  to  the  great  and 
geAeral  benefit  of  the  entire  community.  The  doctrine  of 
cost  and  compensation  applies  to  the  citizenship  of  a 
city  or  common  community.  It  is  the  general  doctrine 
that  every  cost  and  privation  has  its  compensation.  So 
in  building  these  buildings  and  constructing  these 
grounds  there  is  a  general  compensation  for  every  cost 
and  a  blessing  and  convenience  for  every  inconvenience 
or  annoyance  that  might  incidentally  result.  This  depot 
and  grounds  are  a  matter  of  civic  pride  to  the  citizens  of 
the  city  of  Tecumseh  and  should  not  be  marred  by  reason 
of  the  slight  inconvenience  to  25  of  its  families.  It  is 
a  circumstance  properly  to  be  considered  by  the  court  in 
the  exercise  of  its  discretion. 

We  think  the  trial  judge  in  rendering  his  decision  act- 
ed justly  and  equitably  in  behalf  of  all  parties  concerned 
and  conferred  a  lasting  benefit  upon  a  thrifty  and  prosper- 
ous city.  This  in  substance  states  the  general  doctrine  of 
the  law  of  equitable  estoppel.  It  steps  in  and  overrides 
the  more  or  less  harsh  legal  remedy  of  the  writ  of  man- 
damus. These  plaintiffs  in  their  acquiescence  import  know- 
ledge and  assent  to  what  happened. 

It  has  been  suggested  that  this  ordinance  may  invoke 
the  question  of  ultra  vires.  This  qiiestion  or  any  defects 
that  might  be  mentioned  by  virtue  of  the  ordinance  are 
not  involved  in  this  case.  All  this  agreement  amounts 
to  is  that  it  creates  a  contract  between  the  defendant, 
the  city  of  Tecumseh,  and  the  intervening  railroad  com- 
pany. It  was  a  just  and  equitable  contract,  because  all  the 
people  participated  in  its  benefits  and  advantages,  and  as 
a  result  the  defendant  city  received  the  benefits  and  con- 
veniences  of  a  splendid  new  depot  and  all  accouterments 
pertaining  to  it.  To  order  the  intersections  of  some  of 
the  streets  and  alleys  involved  in  this  new  structure  to 
be  vacated  and  abandoned  bv  the  defendant  railroad  com- 
pany  would  be  an  act  of  bad  faith.  The  defendants  had 
a  right  to  enter  into  the  contract  which  they  did  and 
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which  the  city  got  the  benefit  of.  This  doctrine  has  been 
announced  in  substance  by  this  court  in  State  v.  Wallichs^ 
12  Neb.  234. 

After  receiving  the  benefit  of  this  expensive  permanent 
improvement,  it  seems  to  us  the  city  should  be  estopped 
from  nullifying  it  by  destroying  its  usefulness  for  the 
benefit  of  a  few  families.  The  doctrine  of  estoppel  affords 
a  complete  and  adequate  remedy  to  the  issues  presented. 
State  V.  Stearns,  11  Neb,  104,  It  may  be  said  in  this 
connection  that  a  writ  of  mandamus  is  not  a  writ  of  right. 

The  doctrine  of  estoppel  in  pais  is  applicable,  and  simply 
used  to  promote  justice,  equity  and  fair  dealing  between 
the  parties  involved.  It  resolves  itself  into  a  question  of 
justice  and  equity  to  prohibit  fraud  and  inequity,  and  as  a 
general  rule,  when  equitable  estopple  is  once  established  by 
the  evidence  or  the  facts  in  a  case,  it  operates  as  effective- 
ly as  a  deed  or  a  record.  It  is  the  law  that  estoppel  is  com- 
mensurate with  the  thing  represented  and  operates  to  put 
the  party  entitled  to  its  benefits  in  the  same  position  as  if 
the  thing  represented  were  true.  It  is  a  fundamental  part  of 
the  doctrine  of  equitable  estoppel  that  the  estoppel  extends 
only  so  far  as  may  be  necessary  to  protect  from  loss  the  par- 
ty entitled  to  assail  it.  The  estoppel  can  neither  be  extended 
beyond  nor  cut  below  the  natural  reasonableness  of  the 
representation.  As  a  general  rule  the  doctrine  of  equitable 
estoppel  applies  to  rights  and  liabilities  under  contracts. 

The  history  of  the  railroad  and  its  occupancy  in  the  city 
of  Tecumseh  shows  that  a  writ  of  mandamus  at  the  suit 
of  a  private  relator  suing  as  a  citizen  was  properly  denied 
by  the  court  in  the  exercise  of  its  discretion.  People  i\ 
City  of  Rock  Island,  215  111.  488.  Mandamus  is-  a  discre- 
tionary writ,  and  will  only  be  allowed  in  furtherance  of 
justice  upon  a  proper  showing.  Donahue  v.  State,  70  Neb. 
72;  Moores  v.  State,  71  Neb.  522;  State  r.  nendee,74:  Neb. 
847.  The  writ  of  mandamus  in  this  instance  is  not  a  mere 
writ  of  right.  It  is  a  legal  remedy  granted  along  equitable 
principles.  We  must  conclude  from  this  entire  discussion 
that  mandamus  only  will  be  resorted  to  under  conditions  of 

105  Neb.— 42 
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necessity  or  exceptional  circumstances.  We  do  not  be- 
lieve that  the  court  in  exercising  its  discretion  in  refusing 
this  writ  did  anything  other  than  justice,  and  substantially 
served  a  worthy,  popular  demand  of  the  overwhelming 
majority  of  the  city  of  Tecumseh. 

There  are  many  other  propositions  of  law^  earnestly 
mentioned  and  discussed  by  the  parties  to  this  action, 
but  we  believe  w^e  have  made  it  plain  that  in  upholding  the 
finding  of  the  lower  court  we  have  rendered  to  the  citizens 
of  the  citv  of  Tecumseh  and  invaluable  and  beneficent  serv- 
ice,  and  therefore  it  is  our  duty,  f.nd  in  accordance  with 
the  doctrine  of  equitable  estoppel,  to  do  substantial  and 
plain  justice  to  the  greatest  good  accordin^to  the  greatest 
number.     The  judgment  of  the  lower  couft  is 

Affirmed. 

Lbtton^  J.,  not  sitting. 


Dewey  Barrett^  appellant^  v.  Alamito  Dairy  Company^ 

appellee. 

Filed  February  10,  1921.    No.  21043. 

1.  Municipal  Corporations:  Street  Intersections:  Law  of  the  Road. 
In  the  absence  of  some  regulation  to  the  contrary,  the  rule  of 
the  road  with  respect  to  vehicles  approaching  a  street  crossing 
at  intersecting  points  is  that  the  first  to  enter  upon  the  crossing 
has  the  right  of  way. 

2.   : : .    In  such  case,  the  law  of  the  road  does  not 

require  that  a  wagon  should  stop  and  allow  an  automobile  to 
pass  in  front  simply  because  it  is  a  faster-moving  vehicle. 

3.  ;  :  — ■ .     In  such  case,  the  law  requires  of  both 

users  of  the  street  intersection  the  exercise  of  reasonable  and 
ordinary  care. 

4.   :  :  .     Where  a  wagon-driver,  having  the  right 

of  way,  has  entered  upon  a  crossing  at  a  street  intersection,  he 
may  assume  that  the  driver  of  an  automobile  approaching  the 
crossing  at  right  angles  will  not  negligently  operate  the  car  so 
as  to  place  the  occupants  In  danger  of  a  collision;    and  he  may 
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safely  act  upon  this  assumption  until  a  situation  is  presented 
which,  to  the  mind  of  a  reasonable  person,  places  the  occupants 
of  the  car  in  a  position  of  peril.     It  then  becomes  the  duty  of 
the  wagon-driver  to  exercise  every  reasonable  precaution  to  avoid 
injury. 

5.   :  Collision:  Last  Clear  Chance.     Evidence  examined,  and 

held  not  to  present  a  case  for  the  application  of  the  "last  clear 
chance"  doctrine. 

Appeal  from  the  district  court  for  Douglas  county: 
Charles  Leslie^  Judge.    Afflrmed. 

Anson  H.  Bigelow^  for  appellant. 

Raymond  T.  Coffey ,  contra, 

Day,  J. 

Dewey  Barrett,  a  minor,  by  his  next  friend,  brought  this 
action  against  the  defendant  to  recover  damages  for  person- 
al injuries  received  by  him  in  a  collision  between  an  auto- 
mobile in  which  he  was  riding  and  a  milk  wagon  driven 
by  an  employee  of  the  defendant.  His  cause  of  action 
is  based  upon  the  alleged  negligence  of  the  defendant.  At 
the  close  of  the  plaintiff's  testimony  the  trial  court,  on 
motion  of  the  defendant,  directed  a  verdict  in  its  favor, 
and  dismissed  the  plaintiff's  action.  The  plaintiff  has 
appealed. 

Counsel  for  plaintiff  correctly,  we  think,  states  that  the 
main  question  to  be  determined  is  whether  the  facts  present 
a  case  to  be  submitted  to  the  jury  under  the  doctrine  of 
the  last  clear  chance.  This  involves  an  examination  of 
the  evidence. 

The  record  shows  that  Twenty-fourth  street  in  the  city 
of  Omalia  extends  north  and  south,  and  is  intersected  at 
right  angles  by  K  street.  Both  streets  are  paved.  From 
curb  to  curb.  Twenty-fourth  street  is  60  feet  wide  and 
K  street  44  feet  wide.  Between  the  curbs  and  the  lot  line 
of  the  respective  streets  is  a  sidewalk  space  of  18  feet  and 
6  inches.  On  July  23,  1916,  at  about  2  a.  m.,  an  employee 
of  the  defendant,  driving  a  team  of  horses  attached  to  one 
of    defendant's  milk  wagons,   was  proceeding  eastward 
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upon  K  street,  driving  slowly  upon  the  right-hand  side 
of  the  street.  The  team  was  walking  slowly,  and  did  not 
accelerate  or  slacken  its  speed  in  attempting  to  cross  the 
intersection.  On  the  morning  in  question  the  plaintifiF, 
a  boy  of  about  18  years  of  age,  in  company  with  one  Sidney  'j 

Miller,  about  one  year  older,  were  riding  in  a  Moline-Kniglit 
touring  car.  These  young  men  had  been  out  riding,  the 
plaintiff  paying  in  part  at  least  for  the  gasoline.  The  car 
was  being  driven  by  Miller.  The  plaintiff  was  sitting  on 
Miller's  right  on  the  the  front  seat,  resting  his  right  arm 
on  the  top  edge  of  the  front  door.  As  the  car  approached 
K  street,  proceeding  south  on  the  right-hand  side  of  the 
street,  a  man  was  seen  by  the  driver  of  the  car  crossing 
Twentv-fourth  street  from  the  west  side,  some  15  feet  north 
of  the  usual  crossing  place.  To  avoid  injury  to  the  pedestri- 
an, the  driver  of  the  car  swung  it  to  the  right  over  near  the 
west  curb  of  Twenty-fourth  street.  At  this  juncture 
the  driver  of  the  car  gave  a  hasty  glance  back  to  see  wheth- 
er he  had  cleared  the  man.  The  car  was  then  running 
at  about  20  miles  an  hour.  While  the  driver  was  in  the 
position  of  glancing  back,  the  plaintiff  gave  an  exclama- 
tion, "Look  out,"  and  at  the  same  time  grabbed  the  wheel 
and  gave  the  car  a  turn  to  the  left.  The  driver  of  the  car 
looked  up,  and,  for  the  first  time,  saw  the  team  about 
45  feet  away  just  entering  K  street.  In  describing  what 
then  occurred  the  driver  of  the  car  says:  "I  gave  the 
wheel  an  additional  turn  to  the  left;  »  ♦  »  i  speeded 
up  to  get  across  before  the  wagon  would  be  out  far  enough 
to  reach  me."  He  says  he  did  not  have  time  to  stop;  that  the 
car  was  running  20  miles  an  hour.  The  plaintiff's  esti- 
mate of  the  speed  of  the  car  was  about  18  miles  an  hour. 
In  attempting  to  swing  around  in  front  of  the  wagon,  and 
just  as  the  car  was  passing  in  front  of  the  horses'  heads,  the 
wagon  driver  suddenly  reined  them  in,  causing  the  wagon 
tongue  to  be  elevated  in  such  a  manner  that  it  escaped 
the  front  end  of  the  car,  but  caught  plaintiff's  right  arm, 
injuring  it  so  badly  that  amputation  was  necessary.  The 
point  of  collision,  as  fixed  by  the  witnesses,  was  on  the 
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south  side  of  the  intersection,  and  about  17  feet  east  of 
the  west  curb  line  of  Twenty-fourth  street.  The  driver 
of  the  wagon  saw  the  lights  of  the  car  as  his  team  was 
crossing  the  gutter  line  about  along  the  west  curb  line  of 
Twenty-fourth  street. 

Do  the  facts,  as  above  outlined,  present  a  case  for  the 
application  of  the  "last  clear  chance"  doctrine?  We  are 
of  the  opinion  that  they  do  not.  That  rule  of  law  is  based 
upon  the  idea  that,  where  a  person  is  placed  in  a  position 
of  danger,  whether  negligently  or  not,  and  where  such 
peril  is  known  to  another,  or  where  the  situation  and 
surroundings  are  such  that  he  ought  to  have  known  of 
the  danger,  it  then  becomes  the  duty  of  the  latter  person 
to  exercise  every  reasonable  precaution  to  avoid  injury  to 
the  party  so  in  peril,  and  the  failure  to  do  so  is  actionable 
negligence.    Johnston  v.  Delano,  100  Neb.  192. 

Under  the  rule  of  the  road,  the  defendant's  driver 
having  first  entered  upon  the  intersection  of  the  two 
streets,  in  the  absence  of  some  regulation  to  the  contrary, 
had  the  right  of  way.  In  the  use  of  the  street  he  w^as  of 
course  bound  to  exercise  ordinary  care,  but  he  was  not 
obliged  to  stop  or  slacken  his  speed  simply  because  an 
automobile  was  approaching  at  right  angles  at  a  rapid 
rate  of  speed.  He  was  not  bound  to  anticipate  that  the 
driver  of  the  car  w^ould  do  some  negligent  act  and  thus 
expose  the  occupants  of  the  car  to  danger.  Under  the 
circumstances  then  present,  he  had  the  right  to  presume 
that  the  driver  of  the  car  would  stop,  or  turn  to  the  left 
into  K  street,  or  if  he  attempted  to  pass  in  front  that  he 
would  swing  out  far  enough  to  the  left  to  clear  the  wagon, 
especially  in  view  of  the  fact  that  there  was  a  clear  space 
in  front  of  approximately  43  feet  between  the  point  of  col- 
lision and  the  east  curb  line  of  Twenty-fourth  street.  The 
wagon-driver  had  the  right  to  act  on  this  assumption  until 
a  situation  was  presented  which  would  suggest  to  a 
reasonable  person  that  the  occupants  of  the  car  were 
being  placed  in  a  position  of  danger.    It  tlien  became  the 
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duty  of  the  wagon-driver  to  exercise  all  reasonable  pre- 
caution to  avoid  a  collision. 

For  eases  sustaining  the  propositions  discussed,  see: 
Rupp  V.  Keebler^  175  111.  App.  619;  Elgin  Dairy  Co.  v. 
Shepherd^  183  Ind.  466 ;  Jahn  &  Co,  v.  Paynter.  99  Wash. 
614;  Brown  v.  Chambers,  65  Pa.  Super.  Ct.  373;  Knox  v. 
North  Jersey  Street  R.  Co,,  70  N.  J.  Law,  347;  Lawrence 
i\  Goodwill,  186  Pac.  (Cal.  App.)  781. 

As  we  view  the  testimony,  the  period  of  time  elapsing 
between  the  time  the  occupants  of  the  car  were  placed  in 
a  position  of  danger  and  the  instant  of  the  collision  was 
so  brief  as  to  be  scarcely  appreciable.  The  driver  of  the 
car  estimated  his  speed  at  20  miles  an  hour,  which  would  be 
approximately  29%  feet  a  second.  The  plaintiff's  estimate 
of  the  speed  was  18  miles  an  hour,  or  approximately  26 
feet  a  second.  There  is  no  testimony  as  to  the  speed  of 
the  milk  w  agon  except  that  the  horses  we^e  walking  slowly. 
We  can,  however,  take  judicial  notice  that  under  the  facts 
shown  the  wagon  was  not  proceeding  in  excess  of  5  miles 
an  hour,  in  all  probability  less.  It  seems  entirely  safe 
to  say  that  the  car  was  moving  four  times  as  fast  as  the 
team.  This  relative  speed  would  indicate  that,  when  the 
driver  of  the  car  saw  the  team  45  feet  away,  the  team  was 
well  into  the  street  and  approximately  7  feet  from  the  point 
of  collision.  The  car  would  cover  this  distance  in  about 
1^2,  seconds.  At  this  distance  there  was  nothing  in  the 
situation  to  suggest  that  the  occupants  of  the  car  were 
being  placed  in  a  position  of  peril.  Not  until  the  driver 
of  the  car  drove  directly  in  front  of  the  team,  or  was  so 
close  that  it  was  apparent  that  he  intended  to  do  so,  were 
the  occupants  of  the  car  in  a  position  of  peril. 

Under  all  of  the  circumstances  it  is  quite  apparent  to 
us  that  the  danger  did  not  arise  until  almost  the  instant  of 
the  collision.  It  was  so  small  a  fraction  of  time  that  there 
was  no  reasonable  opportunity  of  avoiding  the  collision  af- 
ter the  occupants  of  the  car  were  in  a  place  of  danger.  In 
view  of  all  of  the  circumstances  we  are  convinced  that 
reasonable  minds  could  not  say  that    the  wagon-driver 
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was  negligent  in  not  sooner  anticipating  the  danger  of  a 
collision. 

We  find  no  error  in  the  ruling  of  the  trial  court,  and  the 
judgment  is 

Afpirmbix 


Mary  Ruhs^  appell.bb^  v.  Albebt  Ruhs^  appellant. 

Filed  Febbuary  10,  1921.    No.  21147. 

1.  Husband  and  Wife:  Aliknation  of  Affections:  Instructions.  In 
an  action  for  damages  by  a  wife  against  her  father-in-law  for 
alienating  the  affections  of  her  husband,  it  is  not  error  to  fail  to 
instruct  the  jury  that  parental  advice,  honestly  given,  without 
malice,  and  with  the  intention  of  benefiting  the  son,  is  a  defense, 
when  parental  advice  is  not  pleaded  as  a  defense  nor  proved  on 
the  trial. 

2.  Instructions  which,  when  construed  as  a  whole,  correctly  state  the 
law,  and  are  not  misleading,  will  be  held  sufficient,  even  though 
a  single  paragraph  thereof  standing  alone  may  not  be  entirely 
accurate. 

3.  Evidence  examined,  the  substance  of  which  is  set  out  in  the  opinlbn 
and  held  sufficient  to  support  the  verdict. 

Appeal  from  the  district  court  for  Franklin  county: 
Harry  S.  Dungan^  Juekje.  Affirmed. 

(7.  R,  Stasenka  and  A.  FT.  Byrum,  for  appellant. 

W,  P.  Cowan  and  W.  H.  Miller,  contra. 

Day,  J. 

The  plaintiff  recovered  a  judgment  for  |8,000  against 
the  defendant,  her  father-in-law,  in  an  action  for  damages 
for  alienating  the  affections  of  the  plaintiff's  husband, 
Ernest  Ruhs.     Defendant  has  appealed. 

The  petition  is  in  the  usual  form  of  such  actions,  and 
charges  in  substance  that,  soon  after  the  marriage  of  the 
plaintiff  and  Ernest  Ruhs,  the  defendant,  with  the  inten- 
tion of  causing  a  separation  between  the  plaintiff  and  her 
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husband,  knowingly  and  falsely  upon  various  occasions 
represented  to  the  said  Ernest  Ruhs  that  the  plaintiff  had 
been  guilty  of  illicit  conduct  with  other  men ;  that  by  his 
oft-repeated  reference  to  the  misconduct  of  the  plaintiff 
he  finally  induced  the  said  Ernest  Ruhs  to  abandon  the 
plaintiff  and  to  commence  an  action  for  divorce  against 
her,  alleging  adultery  as  a  ground  therefor.  The  petition 
avers  that,  prior  to  the  unwarranted  interference  of  the 
defendant,  the  plaintiff  enjoyed  the  love,  confidence  and 
respect  of  her  husband,  and  that  he  provided  a  suitable 
home  and  maintenance  for  herself  and  two  children,  the 
issue  of  the  marriage.     The  answer  is  a  general  denial. 

A  number  of  errors  are  relied  upon  as  a  basis  for  a  re- 
versal of  the  judgment,  the  principal  ones  of  which  will 
be  noted.  The  principal  error  assigned  is  that  the  evidence 
does  not  support  the  verdict.  We  cannot,  within  the  limits 
which  should  be  given  to  an  opinion,  review  the  entire 
testimony,  and  must  content  ourselves  with  a  very  brief 
summary  of  the  outstanding  facts.  At  the  outset  we 
may  say  that  there  was  a  flat  contradiction  between  the 
plaintiff's  and  defendant's  testimony  upon  every  material 
fact. 

On  behalf  of  the  plaintiff  the  testimony  tended  to  show 
that  plaintiff  and  Ernest  Ruhs  were  married  on  February 
6,  1909,  and  that  immediately  thereafter  the  young  couple 
commenced  living  on  a  farm  belonging  to  the  defendant, 
the  son  working  the  farm  on  shares;  that  defendant  and 
his  wife  were  often  at  the  home  of  the  young  people; 
that  soon  after  the  marriage  the  defendant  stated  to  the 
plaintiff,  in  the  presence  of  her  husband,  that  the  plaintiff 
was  in  "trouble''  by  another  man,  and  later,  when  the 
child  was  born,  stated  that  he  did  not  want  his  son  to 
support  other  men's  kids;  that  defendant  persisted  in 
telling  that  she  was  with  child  before  her  marriage,  not- 
withstanding the  child  was  born  more  than  10  months 
after  the  marriage;  that  after  living  for  about  six  years 
on  the  farm,  during  which  time  two  children  were  bom,  the 
plaintiff  and  her  husband  removed  to  Stanton  county,  and 
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later  to  Norfolk,  Nebraska,  where  the  plaintiff's  husband 
secured  employment  on  the  railroad ;  that  plaintiff  and  her 
husband  lived  happily  together  and  that  the  husband 
provided  suitable  maintenance  for  the  plaintiff  and  her 
children  and  had  a  genuine  affection  and  regard  for  them ; 
that,  with  the  consent  of  her  husband,  the  plaintiff  and  her 
children  made  a  trip  to  Franklin  county  to  vist  Jier  rela- 
tives and  friends,  the  husband  securing  round-trip  trans- 
portation for  them ;  that  at  the  instance  of  her  husband  the 
plaintiff  and  the  children  visited  the  defendant's  family; 
that  w^hile  in  Franklin  county  she  also  visited  the  family  of 
Jurgen's,  a  son-in-law  of  the  defendant;  that  while  the 
plaintiff  was  at  Jurgen's  the  defendant,  in  company  with 
another  son-in-law,  .went  to  Norfolk  and  told  his  son,  Ern- 
est, that  it  was  rumored  that  the  plaintiff  was  carrying  on 
with  other  men.  The  testimony  with  respect  to  what  the  de- 
fendant told  his  son  is  brought  out  on  the  examination  of 
the  defendant,  his. son,  and  his  son-in-law.  In  this  behalf 
the  defendant  says:  I  went  up  after  him  and  "told  him 
what  was  the  reports  that  was  going  on  around  here, 
and  I  wanted  him  to  come  out  and  investigate  for  him- 
self ;"  that  she  was  going  around  with  other  men ;  I  went 
up  and  told  him,  but  did  not  assume  to  advise  him  in 
any   way. 

Ernest  Ruhs'  testimony  in  behalf  of  the  defendant  stated 
that  at  the  time  his  wife  left  she  expected  to  return,  and 
that  the  relationship  between  them  was  pleasant.  He 
stated :  My  father  "told  me  about  this  trouble.'^  He  asked 
me  if  "we  were  parted  or  divorced,  and  it  just  liked  to 
knock  me  down  at  first.- '  He  said :  "You  can  come  up  here 
and  look  the  thing  over  for  yourself."  George  Grotfeld  was 
present,  and  "he  said  the  same  thing,  that  I  didn't  have 
to  take  their  word  for  it  at  all ;  that  I  could  come  over  here 
and  see  for  myself." 

On  the  same  day  the  parties  started  from  Norfolk.  Ar- 
riving at  Kearney  they  at  once  took  an  automobile  for 
Hildreth,  arriving  there  in  the  evening.  They  then  drove 
to  the  home  of  Henry  Wessel,  an  uncle  of  plaintiff,  where 
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the  plaintiff's  husband  was  told  of  what  was  reported  to 
be  going  on.  They  then  droye  to  Bloomington,  the  county- 
seat  of  Franklin  county,  Wessel  accompanying  the  de- 
fendant and  his  son.  Arriving  there  at  2  o'clock  in  the 
.  morning,  they  called  at  the  sheriff's  house.  The  sheriflf 
said  he  first  talked  with  the  son ;  that  later  the  defendant 
came  up  on  the  porch  and  stated  that  plaintiff  had  been 
running  around  with  that  Louis  Vannier  late  of  nights; 
that  they  planned  to  take  the  train  the  next  morning  early, 
and  that  they  wanted  to  arrest  her  before  they  got  out  on 
the  early  morning  train.  The  sheriff  stated  that  he  did 
not  want  to  go  without  a  complaint,  but  finally  told  Al- 
bert, the  defendant,  that,  "I  would  go  if  he  would  file  a 
complaint  after  I  got  them,"  and  he  said  he  would  file  a 
criminal  complaint  against  them.  The  parties  then  went 
to  the  house  of  Vannier  and  took  him  into  custody,  and 
from  there  drove  to  Jurgen's,  where  the  plaintiff  was 
staying,  arriving  there  just  at  sunrise.  The  sheriff  called 
the  plaintiff  out  and  told  her  what  his  errand  was.  The 
plaintiff  saw  her  husband  out  near  the  car,  and  called 
him  to  come  to  her,  and  he  replied:  "I  am  done  with 
you.''  The  parties  were  taken  to  town  and  released  from 
custody  late  in  the  afternoon  of  the  same  day.  A  few 
weeks  later  the  plaintiff's  husband  commenced  an  action 
for  divorce,  charging  the  plaintiff   with  adultery. 

The  defendant  denied  practically  all  of  the  charges 
made  against  him.  He  admitted  going  to  Norfolk  and 
telling  his  son  of  the  rumora  of  his  wife's  conduct.  He 
denied  having  anything  to  do  with  the  arrest  of  the  plain- 
tiff, except  that  he  was  along  as  the  driver  of  the  car, 
and  that  the  action  taken  by  his  son  was  upon  the  son's 
own  initiative;  that  the  son  got  the  information  upon 
which  he  acted  from  Wessel. 

Under  this  state  of  the  record  it  seems  to  us  that  the 
question  presented  was  one  for  the  jury  to  pass  upon, 
and  that  the  evidence  and  the  fair  inferences  therefrom 
are  sufficient  to  support  the  verdict. 
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Complaint  is  made  of  the  giving  of  the  instruction  No. 
4,  which  reads  as  follows : 

'^The  court  instinicts  you,  gentlemen  of  the  jury,  that 
if  you  find  from  the  evidence  that  Ernest  Ruhs  has  aban- 
doned the  plaintiff,  hi«  wife,  and  you  find  that  the  con- 
duct of  the  defendant,  Albert  Ruhs,  was  the  controlling 
cause  which  induced  Ernest  Ruhs,  plaintiff's  husband,  to 
leave  the  plaintiff,  and  if  j^ou  are  satisfied  from  the  evi- 
dence that  but  for  the  conduct  of  the  defendant  Ernest 
Ruhs  would  not  have  left  the  plaintiff,  his  wife,  then  the 
plaintiff  is  entitled  to  recover  in  this  action,  although  you 
may  find  from  the  evidence  that  there  might  have  been 
causes  contributing  to  the  same  result." 

The  argument  is  made  that  the  instruction  is  mislead- 
ing, in  that  it  fails  to  state  that  the  facts  to  be  found  by 
the  jury  must  be  established  by  a  '^preponderance  of  the 
evidence."  Were  this  the  only  instruction  given,  it  might 
well  be  subject  to  the  criticism  directed  against  it.  But 
it  is  well  established  that  in  passing  upon  the  correctness 
of  instructions  they  must  be  considered,  as  a  whole,  and 
if,  when  so  considered,  the  law  is  correctly  stated  it  is 
all  that  is  required. 

By  another  instruction  the  jury  were  told  that  before 
the  plaintiff  ^Svould  be  entitled  to  recover  a  verdict  at 
your  hands,  she  must  convince  you  by  a  preponderance 
of  the  evidence  of  the  truth  of  the  material  allegations 
of  her  petition,"  and  among  the  material  allegations  to 
he  found  by  the  jury  was:  "That  the  defendant,  Albert 
Ruhs,  charged  the  plaintijff  in  the  presence  of  her  husband 
with  being  a  bad  w^oman,  and  having  improper  relations 
with  other  men,  and  by  such  charges  induced  Ernest 
Ruhs,  the  husband  of  plaintiff,  to  abandon  her  and  her 
said  children  and  to  apply  for  a  divorce."  Considering 
the  instructions  as  a  whole,  we  do  not  believe  the  jury 
were  misled  in  the  matter  complained  of.  We  have  ex- 
amined the  whole  charge,  and  it  is  as  favorable  to  the 
defendant  as  he  had  the  right  to  ask. 
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It  is  argued  that  there  is  no  proof  that  Ernest  Ruhs 
has  abandoned  the  plaintiff.  We  are  unable  4o  agree 
with  this  contention.  His  first  words  in  response  to 
her  appeal  for  help  at  the  time  the  sheriff  was  placing  her 
under  arrest,  "I  am  done  with  you,"  followed  by  action, 
for  divorce  and  his  failure  to  voluntarily  contribute  to 
her  support  is  sufficient  proof  of  abandonment. 

But  it  is  urged  that  the  court  erred  in  failing  to  in- 
corporate in  its  instructions  the  idea  that  it  w*as  the 
privilege  of  the  father  to  in  good  faith  advise  his  son 
with  respect  to  his  domestic  happiness — citing  Melcher 
V.  Melcher,  102  Neb.  790,  and  Trumbull  v.  Trumbull,  71 
Neb.  186.  Undoubtedly  it  is  a  good  defense  on  the  part 
of  a  parent  or  guardian,  in  an  action  of  this  nature,  to 
show  that  advice  given  was  with  honest  motives  and  a 
sincere  belief  that  it  was  for  the  moral  and  social  welfare 
of  the  child,  or  ward;  but,  to  be  available,  both  the 
relationship  as  well  as  the  good  motives  must  be  pleaded 
as  a  defense.  In  Rath  v.  Rath,  2  Neb.  (Unof.)  600,  it  is 
said:  "In  an  action  by  a  wife,  against  her  father-in-law 
for  alienating  the  affections  of  her  husband  and  causing 
him  to  abandon  her,  parental  advice,  honestly  given,  with- 
out malice,  and  with  the  intention  of  benefiting  the  son, 
is  a  defense;  but,  where  such  advice  is  not  pleaded  nor 
proven  at  the  trial,  the  court  did  not  err  in  refusing  to 
give  instructions  based  on  that  theory.''  To  the  same 
effect,  Harvey  v.  Harvey,  75  Neb.  557.  In  the  case  at 
bar  the  plea  was  a  general  denial,  and  the  defendant's 
proof  tended  to  show  that  he  took  no  part  in  influencing 
his  son  in  the  action  taken  by  him. 

Numerous  erroffe  are  complained  of  in  the  ruling  of  the 
court  in  limiting  the  cross-examination  on  the  part  of  the 
defendant.  In  some  of  the  instances  related  we  are  in- 
clined to  the  view  that  *:he  line  was  too  tightly  drawn; 
on  the  other  hand,  we  do  not  believe  there  was  any  sub- 
stantial error  to  the  prejudice  of  the  defendant's  rights 
in  the  rulings  of  the  court. 
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It  is  argued  that  the  plaintiff  has  not  Sustained  h^r 
case  by  the  preponderance  of  the  testimony.  It  is  quite 
true  that  on  some  of  the  material  matters  the  plaintiff 
stands  alone  against  the  denial  of  her  father-in-law,  her 
mother-in-law,  and  her  husband;  but  it  must  be  remem- 
bered that  preponderance  of  the  testimony  does  not  neces- 
sarily mean  the  greater  number  of  witnesses  testifying  to 
a  given  statement  of  facts,  but  rather  to  the  weight  of 
the  evidence;  that  which,  upon  the  whole,  produces  the 
stronger  impression  upon  the  mind  of  the  trier  of  fact, 
and  is  more  convincing  as  to  its  truth  when  weighed 
against  the  evidence  in  opposition  thereto. 

Other  errors  are  discussed  in  the  brief,  which  need 
not  be  considered  further  than  to  say  that  they  have  been 
examined  and  in  our  view  are  not  sufficient  to  a  reversal 
of  the  case. 

There  is  no  prejudicial  error  in  the  record  which  we 
have  been  able  to  discover.     The   judgment  is  therefore 

Affirmed. 


Mary  J.  Dressler^  appellant,  v.  Commonwealth  Life 

Insurance  Company,  appellee. 

Filed  February  10,  1921.    No.  21217. 

1.  Insurance:  Nonpayment  of  Premiums:  Forfeiture.  Where  the 
terms  of  a  Ufe  insurance  contract  provide  that,  upon  failure  of  the 
insured  to  pay  the  stipulated  premium  on  a  day  named,  the  "policy 
shall  be  ipso  facto  null  and  void  and  all  premiums  forfeited  to  the 
company,  except  as  herein  provided/'  such  provision  is  not  illegal 
or  against  public  policy,  and,  there  being  no  condition  creating  a 
waiver  or  estoppel,  the  contract  will  be  enforced  as  made. 

2.   :  :  .     In  such  case,  the  failure  to  make  the 

payments  as  provided  in  the  contract  works  a  forfeiture. 

3.  : :  :  Notice.  In  such  case,  no  no' Ice  or  declara- 
tion of  forfeiture  is  necessary  on  the  part  of  the  insurer,  in  the 
absence  of  a  statute  requiring  such  notice,  or  some  stipulation  in 
the  contract  that  notice  should  be  given. 
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Appeal  from  the  district  court  for  Douglas  county: 
Willis  G.  Sears,  Judge.     Affirmed. 

» 

Wymer  Dressier^  for  appellant. 

T.  W.  Blackburn  and  Clark  O^Uanlon,  contra. 

Day,  J. 

Tills  action  is  based  upon  a  policy  of  insurance  upon 
the  life  of  Samuel  H.  Dressier,  in  which  the  plaiiititf 
is  named  as  beneficiary.  The  case  was  tried  to  the  court 
upon  an  agreed  statement  of  facts,  a  jury  being  waived 
by  the  parties.  The  court  found  the  issues  in  favor  of 
the  defendant  and  entered  a  judgment  of  dismissal. 

The  record  shows  that  on  July  8,  1914,  tne  defendant 
issued  its  po^licy  of  insurance  upon  the  life  of  Samuel  H. 
Dressier,  in  which  his  mother,  the  plaintiff  herein,  was 
named  as  beneficiary.  At  the  time  the  policy  was  issued, 
the  premium  for  the  first  year  was  paid,  but  the  second 
premium,  due  and  payable  by  the  terms  of  the  policy  on 
July  8,  1915,  was  never  paid.  By  the  terms  of  the  policy, 
the  payment  of  the  first  premium  automatically  extended 
the  insurance  for  a  period  of  two  months  beyond  July  8, 
1915.  The  insured  came  to  his  death  by  drowning  on 
July  2,  1916.  The  ultimate  question  to  be  determined  is 
whether  the  life  insurance  contract  was  in  force  at  tlie 
time  of  the  death  of  the  insured. 

The  policy  contained  a  stipulation  as  follows:  "If 
any  premium  is  not  paid  when  due,  this  policy  shall  be 
ipso  facto  null  and  void  and  all  premiums  forfeited  to 
the  company,  except  as  herein  provided.''  The  exception 
referred  to  by  the  proviso,  in  so  far  as  it  relates  to  policies 
upon  which  but  one  premium  has  been  paid,  relates  to 
the  automatic  extension  of  the  insurance  for  a  period  of 
two  months  beyond  the  expiration  of  the  first  year's  in- 
surance. This  proviso  does  not  aid  the  plaintiff  in  any 
way,  for  it  will  be  noted  that  the  insured  came  to  his 
death  some  months  after  the  period  of  automatic  exten- 
sion of  the  policy  had  elapsed. 
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While  it  is  undoubtedly  the  rule  in  this  state  that  for- 
feitures are  looked  upon  with  ill  favor  by  the  court,  and 
that  when  an  insurance  contract  is  susceptible  of  two 
constructions,  one  of  which  will  work  a  forfeiture  and  the 
other  will  not,  the  court  will  incline  to  adopt  the  con- 
struction which  will  prevent  a  forfeiture.  Still,  it  is 
equally  well  established  that,  when  there  is  no  uncertain- 
ty as  to  the  meaning  of  an  insurance  contract,  and  the 
same  is  legal  and  not  against  public  policy,  and  when 
there  is  no  situation  presented  which  would  create  a 
waiver  of  its  terms  or  work  an  estoppel,  it  will  be  en- 
forced as  made. 

In  the  case  of  Haas  v.  Mutual  Life  Ins.  Co.,  84  Neb. 
682,  it  was  said :  "A  clause  stipulating  for  the  forfeiture 
of  a  contract  should  not  be  aided  or  given  effect  by  con- 
struction in  a  case  where  the  plain  meaning  of  the  Ian- 
gauge  used  does  not  require  it.'^  See,  also,  Jensen  v. 
Palatine  Ins.  Co.,  81  Neb.  523. 

By  plain  and  unmistakable  terms  the  policy  provided 
that  the  failure  to  pay  the  premium  on  the  day  appointed 
should  work  a  forfeiture.  The  parties  had  the  right 
to  make  such  a  contract;  it  is  not  illegal  or  against  pub- 
lic policy;  there  is  no  situation  suggested  which  could 
be  regarded  as  a  waiver  of  its  time  or  to  create  an  es- 
toppel. Under  such  circumstances  it  is  the  plain  duty 
of  the  courts  to  enforce  the  contract  as  made. 

In  Rye  v.  New  York  Life  Ins.  Co.,  88  Neb.  707,  the 
policy  under  consideration  contained  a  clause  of  similar 
import  to  the  case  at  bar.  It  was  said :  "When  there  is 
no  uncertainty  as  to  the  meaning  of  an  insurance  con- 
tract, and  the  same  is  legal  and  not  against  public  policy, 
it  will  be  enforced  as  made."  To  the  same  general  effect 
see:  Sharpe  v.  New  York  Life  Ins.  Co.,  5  Neb.  (Unof.) 
278;  Bustin  v.  ^tna  Life  Ins.  Co.,  98  Neb.  426;  Bogue 
V.  New  York  Life  Ins.  Co.,  103  Neb.  568 ;  Iowa  Life  Ins. ' 
Co.  V.  Leicis,  187  U.  S.  335. 

2  Joyce,  Law^  of  Insurance  (2  ed.)  sec.  1103,  states 
the  rule,  which  is  supported  by  numerous  authorities,  as 
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follows:  "If  the  policy  provides  that  the  premium  shall 
be  paid  on  or  before  a  stipulated  day  o;r  the  policy  shall 
become  forfeited  and  void,  or  that  the  company  shall  be 
released  from  all  liability,  time  becomes  of  the  very  es- 
sence of  the  contract,  and  a  failure  to  pay  as  agreed  de- 
termines the  contract,  unless  there  be  a  waiver  or  estop- 
pel.'' 

But  it  is  urged  that  there  can  be  no  forfeiture  of  the 
contract  for  a  failure  to  pay  the  premium,  without  some 
affirmative  action  taken  by  the  company  declaring  a  for- 
feiture. Cases  are  readily  to  be  found  in  which  the  neces- 
sity of  action  on  the  part  of  the  company,  as  a  condition 
precedent  to  the  right  to  claim  a  forfeiture,  is  considered. 
In  some  of  the  states  notice  of  an  intention  to  cl^im  a 
forfeiture  is  required  by  statute.  Some  of  the  contracts 
specifically  require  that  notice  to  the  insurer  of  intended 
forfeiture  shall  be  given.  The  generally  accepted  rule  is 
that,  in  the  absence  of  a  statute  requiring  notice  to  the 
insured,  or  some  stipulation  in  the  contract  requiring  it, 
no  notice  or  declaration  of  forfeiture  is  required  where 
the  policy  stipulates  for  forfeiture  for  nonpayment  of 
premium.  2  Joyce,  Law  of  Insurance  (2d  ed.)  sec.  1106; 
Ohio  Farmers  Ins,  Co.  v.  Wilson,  70  Ohio  St.  354 ;  Knights 
of  Columbus  V.  Burroughs,  107  Va.  671,  17  L.  R.  A.  n.  s. 
246. 

We  find  no  error  in  the  ruling  of  the  trial  court,  and 
its  judgment  is 

Affirmed. 


State  of  Nebraska  v.  William  G.  Crounsb. 

FiLEn>  FiyBBUABY  10,  1921.     No.  21695. 

IiCaster  and  Servant:  Statute  Regulating  Houbs  of  Labob:  Newsfapeb 
Company.  A  newspaper  publishing  company,  engaged  exclusively 
in  printing  and  publishing  a  daily  newspaper,  though  it  employs 
machinery  and  mechanical  labor  in  its  operation,  is  not  a  manu- 
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facturing  nor  a  mechanical  establishment,  as  such  terms  are  used 
in  the  statute  regulating  the  hours  of  labor  for  women.  Laws  1919, 
ch.   190,   tit.   4,   art.    II,   sec.   5. 

Error  to  the  district  court  for  Doiiglaa  county:  Lfis 
S.  ESTBLLE,  Judge.    Exception  overruled, 

Clarence  A.  Davis,  Attorney  General,  Mason  Wheeler 
and  A.  V.  Shottoell,  for  plaintiff  iii  error. 

Stout,  Rose,  Wells  &  Martin,  contra. 

,  Flansburg,  J. 

Defendant,  as  superintendent  of  employees  of  the  World 
Publishing  Company,  was  charged  with  a  violation  of 
the  statute  prohibiting  the  employment  of  women  in 
"manufacturing,  mechanical  or  mercantile  establish- 
ments" for  jaore  than  nine  hours  a  day  or  in  the  night- 
time after  10  p.  m.  (Laws  1919,  ch.  190,  tit.  4,  art.  II,  sec.5) , 
The  complaint  filed  alleged  that  the  World  Publishing 
Company  was  a  "manufacturing,  mechanical  or  mercan- 
tile establishment."  The  case  was  tried  upon  a  stipula- 
tion of  facts,  by  which  it  is  shown  that  the  said  company 
is  a  corporation  engaged  exclusively  in  publishing  and 
printing  a  daily  newspaper,  with  morning,  evening  and 
Sunday  editions,  and  that  the  corporation  does  no  job 
printing  or  contract  work  of  any  kind;  that  eight  women 
are  employed  in  the  mailing  room,  and  they  aflSx  the 
names  of  subscribers  to  newspapers  by  means  of  a  device 
which  moistens  a  printed  name  slip,  detaches  it  from  a 
roll,  and  glues  it  to  the  particular  paper  in  question. 
These  women  were  employed  after  10  o'clock  p.  m.  and 
before  6  o'clock  a.  m.,  which,  if  the  company  is  found  to 
be  within  the  provisions  of  the  act,  is  a  time  when  such 
employment  is  prohibited.  The  district  court  found  that 
the  company  was  not  within  the  act  and  dismissed  the 
case.  To  this  ruling  the  county  attorney  took  exception, 
and  now  presents  here  the  sole  question  of  whether  or 
not  the  newspaper  publishing  company,  in  this  case,  is 
a  manufacturing  or  mechanical  establishment  within  the 

meaning  of  the  law. 
105  Neb.- 
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The  courts  are  not  in  entire  accord  on  the  question  of 
whether  or  not  such  a  publishing  company  is  a  manufac- 
turing establishment  within  the  commonly  understood 
meaning  of  that  term.  In  State  v.  Dupre  &  Hearsey,  42 
La.  Ann.  561,  and  by  dictum  in  In  re  Kenyan  d  Fenton, 
1  Uta^i,  47,  the  view  is  taken  that  a  newspaper  is  a  manu- 
factured product  and  the  publishing  house  a  manufac- 
turing establishment.  In  its  literal  sense,  it  seems  to  us, 
the  term  is  hardly  capable  of  that  interpretation.  Web- 
ster's New  International  Dictionary  defines  "manufac- 
ture'' as  "The  process  or  operation  of  making  wares  or 
any  material  products  by  hand,  by  machinery,  or  by 
other  agency;  often,  such  process  or  operation  carried  on 
systematically  with  division  of  labor  and  with  the  use  of 
machinery."  The  work  which  characterizes  the  business 
of  publishing  a  newspaper  is  the  gathering,  and  dissem- 
inating of  news,  the  furnishing  to  subscribers  of  various 
kinds  of  information,  the  carrying  of  advertisements,  and 
the  writing  of  editorials  and  articles  on  matters  of  pub- 
lic interest.  Machinery  and  mechanical  labor  are  indis- 
pensable, but  are  only  incidental  to  the  carrying  on  of 
the  main  purpose  of  the  business.  A  newspaper  is  the 
product  of  intellectual  effort,  not  of  mechanical  labor. 
That  such  business  is  not  manufacturing  is  supported  by 
the  following  decisions:  Os'wald  v.  St.  Paul  Globe  Pub- 
lishing  Co.y  60  Minn.  82;  In  re  Capital  Publishing  Co., 
10  Mac  Arthur  (D.  C.)  405;  Evening  Journal  Ass'n  v. 
State  Board  of  Assessors,  47  N.  J.  Law,  36 ;  Press  Print- 
ing Co.  V.  State  Board  of  Assessors,  51  N.  J.  Law,  75. 

In  the  case  of  Evening  Journal  Ass^n  v.  State  Board  of 
Assessors,  supra,  the  court  said  (page  41)  :  "It  is  true 
that  in  the  production  of  his  papers,  which  he  sells,  he 
employs  manual  labor  and  mechanical  skill.  But  so  does 
the  sculptor  who  produces,  as  the  result  of  his  handiwork 
and  genius,  the  statue;  so  does  the  painter  who  executes 
his  painting  with  his  palette  and  his  brush;  so  does 
the  lawyer  who  prepares  his  brief,  or  the  author  who 
writes  a  book.     But  neither  the  sculptor  nor  the  painter 
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is  classified  as  a  manufacturer  by  reason  of  his  works; 
nor  would  the  Jawyer  or  the  author  be  regarded  as 
a  manufacturer  though  they  employed  a  printer — the 
former  to  print  his  brief,  and  the  latter  his  book.  In 
the  ordinary  and  general  use  of  the  word  ^manufactur- 
er,'  the  publishing  of  a  newspaper  does  not  come  with- 
in the  popular  meaning  of  the  term.  As  was  said  by  the 
court  in  the  case  ♦  ♦  ♦  (/n  re  Capital  Publishing 
Go.,  10  Mac  Arthur  (D.  O.)  405),  'no  definition  of  the 
word  "manufacturer"  has  ever  included  the  publisher  of  a 
newspaper,  and  the  common  understanding  of  mankind 
excludes  it.  *  *  *  It  gives  employment  to  printing- 
presses,  types,  and  editors,  and  yet,  in  the  whole  history 
of  newspapers  from  the  close  of  the  seventeenth  century, 
this  word  "manufacturer'^  has  never  been  applied  to  them 
or  appropriated  by  them  in  the  whole  range  of  English 
literature.' " 

A  newspaper  publishing  house  not  being,  then,  a  mann- 
facturing  establishment,  can  it  be  said  to  be  a  mechani- 
cal establishment,  within  the  purview  of  the  law? 

The  definition  of  mechanical  as  given  by  Webster's 
New  International  Dictionary  is :  "  ( 1 )  Of,  pretaining  to, 
or  concerned  with,  manual  labor;  engaged  in  manual 
labor;  of  the  artisan  class.  (2)  Of,  pertaining  to,  or 
concerned  with,  machinery  or  mechanism;  made  or  form- 
ed by  a  machine  or  with  tools." 

The  statute  is  not  directed  specifically  at  mechanical 
labor  wherever  the  same  may  be  performed,  but  at  all 
labor  performed  by  women  in  those  institutions  only 
which  are  to  be  classed  as  mechanical  establishments. 
For  the  general  purpose  of  the  law,  it  was  evidently  deem- 
ed best  by  the  lawmakers  to  describe  in  what  establish- 
ments female  labor  should  be  regulated,  rather  than  to 
attempt  to  regulate  certain  kinds  of  labor  in  all  establish- 
ments. Almost  all  business  establishments  employ  some 
mechanical  element  in  their  operation.  The  mere  fact 
that  machinery  or  mechanical  appliances,  or  mechanical 
or  manual  labor,  is  used,  or  found  to  be  employed,  does 
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not  necessarily  characterize  the  establishment  as  a  me- 
chanical establishment.  It  seems  to  ns  that  before  the 
establishment  can  be  said  to  be  a  mechanical  establish- 
ment the  mechanical  element  must  predominate.  In  such 
operations  as  mining,  or  in  water-works,  where  \yater  is 
pumped  and  distributed  to  consumers,  or  in  laundries  or 
repair  shops,  the  mechanical  element  clearly  does  pre- 
dominate, and  the  product  of  those  enterprises  can  be 
readily  said  to  be  the  products  of  mechanical  effort.  Sucli 
enterprises,  though  not  manufacturing,  would  clearly  lie 
mechanical  in  their  nature.  Cowling  r.  Zenith  Iron  Co., 
65  Minn.  263 ;     Ward  v.  City  of  Norton,  86  Kan.*  906. 

On  the  other  hand,  in  MulHnnix  v.  State,  42  Tex.  Cr. 
Rep.  526,  the  court  held  that  the  business  of  photography 
is  not  mechanical,  the  court  saying:  "In  our  opinion, 
this  clause  of  the  Constitution  does  not  embrace  the  call- 
ing of  a  photographer  or  artist,  but  more  properly  refers, 
to  mechanics;  that  is,  builders  and  carpenters.  True,  a 
photographer  may  do  some  work  with  tools  of  a  mechani- 
cal character;  that  is,  his  business  may  be  partly  mechan- 
ical. In  its  broadest  sense,  a  mechanic  is  any  one  who 
is  a  skilled  worker  with  tools,  but  one  may  have  a  business 
which  is  partly  mechanical,  such  as  a  farmer,  a  surgeon, 
or  an  artist,  and  the  like,  and  not  be  a  mechanic." 

In  the  case  of  City  of  New  Orleans  v.  Rohira,  42  La. 
Ann.  1098,  the  court  said  that  photography  was  not  a  me- 
chanical pursuit,  since  the  mind  of  the  party  engaged  in 
the  business  was  chiefly  concerned,  the  hands  and  body 
being  less  so. 

What  has  been  said  with  regard  to  manufacturing  has 
also  some  bearing  in  the  interpretation  of  the  word 
"mechanical,"  as  applied  to  establishments.  A  newspaper 
cannot  be  said  to  be  the  product  of  mechanical  effort  any 
more  than  it  can  be  said  to  be  a  manufactured  article,  nor 
can  it  be  said  that  a  newspaper  publishing  house,  taken 
as  an  entirety,  is  a  mechanical  establishment  within  the 
meaning  of  the  law. 
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It  is  our  opinion,  therefore,  that  a  newspaper  publish- 
ing house,  such  as  the  one  here  before  us,  is  not  one  of  the 
institutions  where  the  legislature  intended  to  regulate 
the  hours  of  employment  of  women. 

The  exception  taken  by  the  county  attorney  to  the 
ruling  of  the  district  court  is,  therefore, 

OVBRRUliBD. 

Rose,  J.,  not  sitting. 


Lew  J.  Traynoe,  appellant,  v.  Automobile  Mutual 

Insurance  Company,  appellee. 

Piled  FEbbuaby  10,  1921.    No.  21072. 

1.  Insurance:  Automobile  Insubance:  Immatebial  Rbpbesentations. 
The  age  of  an  automobile  upon  which  insurance  is  sought  is  ma- 
terial only  in  so  far  as  it  affects  its  value  and  thereby  the  moral 
hazard  to  he  assumed  by  the  insurer;  and  an  order  directing  a 
verdict  for  a  defendant  insurance  company  based  solely  upon  a 
misrepresentation  of  the  age  of  the  automobile  is  not  warranted. 

2.   :  :  .    Where  an  applicant  for  insurance  upon  a 

second-hand  rebuilt  automobile  in  his  application  incorrectly  states 
the  year  in  which  the  car  was  originally  built,  but  also  in  his 
application  states  other  facts  from  which  the  instirer,  by  ordinary 
diligence,  could  have  ascertained  the  correct  year,  it  cannot  be 
said  as  a  matter  of  law  that  the  insurer  was  "deceived  *  *  * 
to  its  injury"  within  the  meaning  of  section  3187,  Rev.  St.  1913. 

Appeal  from  the  district  court  for  Lancaster  county: 
William  M.  Morning^  Judge.     Reversed, 

Field,  Ricketts  &  Ricketts,  for  appellant. 

Stacker  &  Foster,  contra, 

Cain^  C. 

The  plaintiff,  Lew  J.  Traynor,  brought  this  action  to 
recover  f  1,150  upon  an  insurance  policy  issued  to  him  by 
the  defendant  company  insuring  his  automobile  against 
loss  by  fire.  Trial  was  had  to  a  jury.  At  the  conclusion 
of  the  testimony,  and  on  motion  of  the  defendant,    the 
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court  directed  a  verdict  in  its  f ayor.  The  plaintiff  appeals, 
assigning  as  error  the  court's  order  in  directing  the  ver- 
dict against  him.  This  is  a  rehearing  of  this  appeal  in 
this  court. 

On  June  19,  1920,  the  judgment  of  the  district  court 
was  reversed  and  the  cause  remanded,  a  memorandum 
opinion  being  written  by  Mr.  Commissioner  Tibbets.  On 
appellee's  motion  a  rehearing  was  granted,  and  the  cause 
has  been  again  submitted  upon  additional  briefs  and  oral 
argument. 

On  the  23d  day  of  December,  1914,  the  defendant,  in 
consideration!  of  the  sum  of  |20.12,  issued  its  policy  to  the 
plaintiff,  insuring  him  against  loss  by  reason  of  fire  on 
a  Stearns  automobile  in  the  sum  of  |1,150.  The  policy 
was  to  be  in  force  until  the  22d  day  of  December,  1915. 
On  the  23d  day  of  March,  1915,  the  automobile  was  totally 
destroyed  by  fire,  and  due  proofs  of  loss  were  furnished. 

In  its  second  amended  answer  the  defendant  pleaded 
three  defenses,  consisting  of  alleged  false  representations 
by  the  plaintiff  in  his  application  for  the  insurance,  as 
follows:  (a)  That  the  plaintiff  represented  that  the  auto- 
mobile was  free  from  incumbrance,  when,  in  fact,  it  was 
incumbered  by  a  chattel  mortgage  for  $285  both  at  the 
time  of  the  issuance  of  the  policy  and  at  the  time  of  the 
fire.  ( b )  That  the  plaintiff  represented  in  his  application 
that  the  automobile  was  built  in  1913,  when,  in  fact,  it 
was  built  in  1910.  (c)  That  che  plaintiff  falsely  repre- 
sented the  cost  to  him  of  the  automobile. 

The  first  defense,  regarding  the  incumbrance,  may  be 
dismissed  from  consideration,  for  the  reason  that  the  un- 
disputed proof  shows  that  the  debt  secured  by  the  chattel 
mortgage  was  paid  in  full  about  six  months  before  the 
issuance  of  the  policy,  though  the  mortgage  itself  was  not 
formally  released  of  record.  As  the  defenses  are  based 
solely  upon  the  representations  made  in  the  application, 
and  as  the  secretary  of  the  defendant  company  testified 
that  the  company  relied  upon  these  representations  in  is- 
suing the  policy,  we  set  out  the  same  here  in  full: 
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Description  of  automobile.  Model,  30-60. 

Made  by  Stearns.  Motor,  No.  2020. 

No.  of  cylinders,  4.  Horse  power,  40. 

Car  No.  A-251.  Extra  parts,  —  , 

State  license  No.  Bibe.  Type,  Roadster. 

Motive  power,  Gasoline  Year  built,  1913. 

Usual  place  of  storage.  Public  garage,  2512-14  Farnam, 
Omaha,  Nebraska. 

Kind  of  work  for  which  used,From  whom  purchased, 
Private  pleasure.  J.  W.  Hill. 

Amount  paid  for  automobile, Date  of  purchase, 

including  equii)ment,  August  1,  1914 

|4,300.  Was  the  consideration  cash 

Was  the  automobile  new  or     or  trade? 

second-hand?  Trade. 

Second-hand.  If  trade,  describe  fully  what 

If.  second-hand,  state  cost  to     was  given  in  exchange; 

present  owner.  National  car  in  trade. 

11,800. 

Is  it  fully  paid  for?  Yes.  Is  it  mortgaged  or  incumbered? 
No. 

In  the*  foregoing  application  it  is  admitted  that  there 
was  an  error  in  stating  the  date  of  the  purchase  as  August 
1,  1914,  as  it  should  have  been  August  21,  1913.  The  evi- 
dence show^s  that  the  defendant's  agent,  John  Bryant,  wrote 
this  application  at  plaintiff's  place  of  business,  and  after 
a  personal  inspection  by  the  agent  of  the  automobile.  The 
plaintiff  testified  that  the  agent  got  all  the  information 
contained  in  the  application  from  his  personal  inspection 
of  the  car,  except  the  numbers,  the  date  when  plaintiff 
obtained  it,  and  the  amount  allowed  Mr.  J.  W.  Hill,  Jr., 
for  the  car. 

The  evidence  shows  without  dispute  that  the  answer 
"1913''  to  the  question  "year  built"  was  incorrect,  and 
that  the  car  was  originally  built  in  the  year  1910.  The 
evidence  also  shows  without  dispute  that  the  Stearns 
Company  turned  out  no  Model  30-60  cars  after  July  1, 


680  NEBRASKA  REPORTS.  [Vol.  105 

Traynor  y.  Automobile  Mutual  Ins.  Go. 


1911.  The  car  itself  bore  no  evidence  of  when  it  was 
built.  The  evidence  further  shows  that  the  Traynor  Auto- 
mobile Company,  a  copartnership  of  which  plaintiff  was 
then  a  rfiember,  got  the  car  on  August  21, 1913,  from  John 
W.  Hill,  Jr.,  allowing  $1,872.59  therefor  in  trade;  that 
the  automobile  was  practically  destroyed  by  fire  on  Sep- 
tember 11,  1913,  and  that  the  Traynor  Automobile  Com- 
pany received  |1,700  insurance  money  for  the  loss  from  the 
Providence- Washington  Insurance  Company ;  that  on  Sep- 
tember 24,  1913,  J.  F.  Traynor,  plaintiff's  brother  at  Oma- 
ha, piade  sworn  proof  of  loss  by  the  first  fire,  in  which  he 
stated  that  th^  car  was  a  "Stearns  Touring  Car  1910," 
but  that  plaintiff  knew  nothing  of  such  proof  of  loss; 
that,  after  the  first  fire,  about  |500  was  spent  in  repairing 
it,  and  that  in  March,  1914,  it  was  com^iletely  rebuilt 
and  changed  from  a  four-passenger  touring  car  to  a  two- 
pasSenger  roadster.  The  car  was  insured  by  the  defend- 
ant in  its  reconstructed  form,  and  Avas  totally  destroyed  by 
fire  on  March  23,  1915.  In  sustaining  defendant's  mo- 
tion for  a  directed  verdict,  the  court  used  the  following 
language : 

"Gentlemen  of  the  jury,  I  have  heard  counsel  in  this 
matter  on  a  motion  to  direct  a  verdict  for  the  defendant, 
and  I  have  concluded  that  the  motion  ought  to  be  sus- 
tained. It  is  my  opinion  that  under  the  evidence  in  the 
case  plaintiff  is  not  entitled  to  recover.  I  think  the  mis- 
representation in  regard  to  the  age  of  the  car  was  one 
that  was  material  to  the  risk,  one  that  the  company  had  a 
right  to  rely  upon  in  issuing  this  policy,  and  that  it  misled 
the  company  to  its  detriment  and  injury,  and  I  have, 
therefore,  concluded  to  direct  you  to  return  a  verdict  in 
favor  of  the  defendant,  and  I  will  appoint  Mr.  Levi  as 
your  foreman  to  sign  the  verdict  under  the  direction  of  the 
court."     Plaintiff  took  exception. 

It  will  be  seen  from  the  foregoing  remarks  of  the  trial 
judge  that  he  deemed  the  misrepresentation  as  to  the  year 
in  which  the  car  was  built  as  such  a  representation  as 
deceived  the  company  to  its  injury,  and  thus  avoided  the 
policy,  as  a  matter  of  law. 
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Considerable  testimony '  was  taken  as  to  the  cost  and 
condition  of  the  reconstructed  car,  but  it  is  not  argued 
at  length  in  the  briefs  and  is  not  sufficient  to  aflfect  our 
decision,  and  we  therefore  dismiss  it  from  further  con- 
sideration.   In  any  event,  it  would  have  been  for  the  jury. 

The  chief  argument  is  with  reference  to  the  misstatement 
of  the  age  of  the  automobile;  the  plaintiff  admitting  that 
the  statement  in  the  application  that  it  was  built  in  the 
year  1913  is  technically  incorrect,  but  insisting  that  it 
did  not  deceive  the  company  to  its  injury,  since  the  ad- 
mittedly correct  information  given  by  the  plaintiff  in 
the  application  that  the  car  was  a  "Model  30-60"  gave 
the  defendant  the  means  of  ascertaining  the  true,  approxi- 
mate date  when  the  car  was  built.  The  appellee,  on  the 
other  hand,  contends  that  the  representation  in  the  appli- 
cation that  the  car  w^as  built  in  1913,  when,  in  fact,  it  was 
built  in  1910,  was  alone  such  a  misrepresentation  as 
avoided  the  policy.  The  question  therefore  is  whether  this 
misrepresentation  contained  in  the  application  is  sufficient 
'to  avoid  the  policy  and  justify  the  trial  couyt  in  direct- 
ing a  verdict  for  the  defendant,  under  section  3187,  Rev. 
St.  1913,  which  reads  as  follows: 

"No  oral  or  written  misrepresentation  or  warranty  made 
in  the  negotiation  for  a  contract  or  policy  of  insurance 
by  the  insured  or  in  his  behalf,  shall  be  deemed  material 
or  defeat  or  avoid  the  policy  or  prevent  it  attaching  unless 
such  misrepresentation  or  warranty  deceived  the  company 
to  its  injury.  The  breach  of  a  warranty  or  condition  in 
any  contract  or  policy  of  insurance  shall  not  avoid  the 
policy  nor  avail  the  insurer  to  avoid  liability  unless  such* 
breach  shall  exist  at  the  time  of  the  loss  and  contribute 
to  the  loss,  anything  in  the  policy  or  contract  of  insur- 
ance to  the  contrary  notwithstanding.'' 

Of  course,  if  reasonable  men  might  honestly  draw  dif- 
ferent inferences  from  the  facts  in  evidence,  it  was  error 
to  take  the  case  from  the  jury.  Habig  &  Spiler  v.  Layne, 
38  Neb.  743 ;  Thomson  t\  Shelton,  49  Neb.  644 ;  Langan 
V.  Whalerij  67  Neb.  299;    Continental  lAimber  Co,  v,  Mun- 
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shaw  d  Co.,  77  Neb.  456 ;  Sch/uoanenfeldt  v.  Chicago^  B.  d 
Q.  R.  Co.,  80  Neb.  790. 

Plaintiff  testified  that  he  knew  that  the  answer  of  1913 
was  in  the  application  when  he  signed  it,  and  that  he 
then  believed  it  to  be  true,  but  at  the  time  of  the  trial  he 
knew  that  it  was  incorrect.  We  are  rather  inclined  to 
take  the  view  urged  by  the  appellee,  however,  that  under 
the  decisions  of  this  court  the  good  faith  of  the  plaintiff 
in  making  these  representations  is  not  material.  Seal  v. 
Farmers  d  Merchants  Ins.  Co.,  59  Neb.  253;  Madsen  v. 
Farmers  &  Merchants  Ins.  Co.,  87  Neb.  107;  Foley  v. 
Holtry,  43  Neb.  133. 

As  we  regard  this  case,  the  view  taken  by  the  trial  court 
was  too  circumscribed  and  was  erroneous.  The  defendant 
company  was  informed  by  the  application  that  the  car 
was  second-hand,  secured  by  the  applicant  in  trade.  The 
only  materiality  of  the  year  when  the  car  was  originally 
built  was  as  it  affected  its  value  and  thereby  the  moral 
hazard  of  the  risk  assumed  by  the  company.  As  the  auto- 
mobile in  this  case  had  been  partially  rebuilt  in  1913  and 
completely  rebuilt  in  1914,  the  year  when  it  was  originally 
built  was  not  much  of  an  index  to  its  real  value.  Original- 
ly it  was  a  four-passenger  touring  car,  and  it  was  almost 
entirely  changed.  It  might  well  have  been  that,  after 
having  been  rebuilt  in  1914,  it  was  more  valuable  than  a 
new  car  built  in  1913.  Hence,  we  do  not  consider  that 
the  erroneous  statement  in  the  application  that  the  car 
was  built  in  1913  was,  under  the  circumstances,  very  mate- 
rial, and  certainly  it  was  not  sufficiently  material  under 
our  statute  to  warrant  the  court  in  hold,ing  as  a  matter 
of  law  that  it  deceived  the  insurer  to  its  injury.  For  this 
reason,  we  believe  that  the  order  directing  a  verdict  for 
defendant  was  erroneous. 

There  is  another  view  to  be  taken  in  this  case.  It  is 
that,  while  the  application  erroneously  stated  1913  as  the 
year  when  the  car  was  built,  the  application  correctly 
stated  the  Model  "30-60,"  and  thus  the  applicant  put  in 
possession  of  the  company  the  means  of  learning  that  no 
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Steams  automobiles  of  the  Model  30-60  were  built  after 
the  year  1910,  or  early  in  1911.  Was  it  the  duty  of  the 
company  to  pursue  this  clue  furnished  by  the  applicant 
toward  discovering  the  fact?  We  think  so.  Berry,  Auto- 
mobiles (2d  ed.)  ^c.  940,  is  as  follows: 

"But  an  insurance  company  is  regarded  as  knowing 
what  it  ought  to  know,  and  it  cannot  set  up  a  material 
misrepresentation  in  defense  of  an  action  on  a  policy,  if 
with  proper  attention  to  its  own  business  it  could  have 
been  apprised  of  the  truth  of  the  subject  of  the  represen- 
tation. And  if  it  knows  that  such  statement  was  false  and 
proceeds  as  if  it  were  true,  it  will  be  estopped  to  set  it 
up  in  defense."  See  British  &  Foreign  Marine  Ins.  Go,  v. 
CummingSy  113  Md.  350. 

With  this  information  furnished  in  the  application,  it 
cannot  be  said  as  a  matter  of  law  that  the  company  was 
deceived  by  the  misstatement  of  the  year  in  which  the  car 
was  built.  / 

There  is  still  another  view  of  this  case  that  we  think 
tenable.  It  is  that,  even  assuming  that  the  company  was 
deceived  by  the  misstatement  of  the  year  in  which  the 
automobile  was  originally  built,  and  even  assuming  that 
it  was  under  no  obligation  to  learn  that  no  Model  30-60 
cars  were  built  by  the  Stearns  company  after  1910,  still 
it  does  not  appear  that  such  deception  was  "to  its  injury," 
as  required  by  the  statute,  for  the.  simple  reas  )n  that 
there  is  no  evidence  that  the  car  as  completely  rebuilt  was 
less  valuable  at  the  time  the  policy  issued  than  a  car 
built  in  1913  by  the  Stearns  company  would  have  been. 

In  our  opinion  the  court  was  not  warranted  in  directing 
a  verdict  for  the  defendant,  and  we  therefore  recommend 
that  the  judgment  of  the  district  court  be  reversed  and 
the  cause  remanded. 

Per  Curiam.  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed 
and  the  cause  remanded,  and  this  opinion  is  adopted  by. 
and  made  the  opinion  of  the  court. 

Reversed. 


/     * 


684  NEBRASKA  REPORTS.  [Vol.  105 

Stocker  v.  Nemaha  Valley  Drainage  District. 


Thomas  B.   Stockbe,  appellant^  v.   Nemaha    Valley 

Drainage  District^  appellee. 

Filed  Fbbbuaby  23,  1921.    No.  21239. 

Judgment:  Res  Judicata.    Issues  once  determined  by  a  Judgment  can- 
not be  relitigated  in  a  subsequent  action  between  the  same  parties. 

Appeal  from  the  district  court  for  Nemaha  county: 
John  B.  Raper,  Judge.    Afflrmed. 

Stocker  &  Foster,  for  appellant. 

Kelligar  &  Ferneau,  contra. 

Per  Curiam. 

This  is  a  suit  in  equity  to  require  defendant,  a  public 
drainage  district,  to  pay  for  and  to  maintain  bridges  across 
drainage  ditches  severing  different  parts  of  plaintiff's 
farm.  The  ditches  and  the  severances  are  parts  of  a  pub- 
lic drainage  improvement.  Other  equitable  relief  sought 
by  plaintiff  is  the  ordering  of  a  levy  on  each  acre  of  land 
in  the  drainage  district  to  pay  the  necessary  expenses  of 
building  and  maintaining  these  bridges.  One  of  the  de- 
fenses pleaded  is  former  adjudication.  In  this  plea  de- 
fendant sets  up  the  pleadings,  proofs  and  judgment  in 
Stocker  v.  Nemaha  Valley  Drainage  District,  99  Neb.  38. 
The  trial  court  sustained  the  plea  of  res  judicata  herein 
and  dismissed  the  suit.    Plaintiff  has  appealed. 

The  position  of  plaintiff  in  reply  to  the  plea  of  res 
judicata,  if  correctly  understood,  may  be  summarized 
thus:  The  trial  court  in  determining  the  former  case, 
which  was  a  condemnation  proceeding,  and  the  supreme 
court  oil  appeal  from  the  former  judgment  of  the  district 
court,  adjudicated  merely  the  inconvenience  of  plaintiff's 
access  to  his  severed  lands,  and  set  off  such,  mere  incon- 
venience against  the  incidental  benefits,  while  in  the  pres- 
ent case  it  is  shown  that  there  is,  in  the  absence  of  a 
bridge,  a  total  destruction  of  plaintiff's  access  to  a  large 
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tract  of  his  severed  land,  and  this  amounts  to  a  taking  of 
his  severed  land,  and  this  taking  of  severed  land  not  re- 
quired for  drainage  purposes  was  not,  and  cannot  be, 
offset  by  incidental  benefits.  In  other  words,  it  is  in- 
sisted that  the  trial  court,  in  the  present  suit,  did  not  dis- 
tinguish between  a  total  or  partial  denial  of  access  and  a 
mere  inconvenience  of  access  in  the  matter  of  offsetting 
benefits. 

The  power  to  organize  drainage  districts  and  to  condemn 
land  for  that  public  purpose  was  granted  by  statute.  The 
legislature  evidently  meant  to  allow  the  remedies  of  the 
landowners  in  condemnation  proceedings  to  extend  to 
compensation  for  all  damages,  including  inconvenience  to 
access,  partial  destruction  of  access,  and  total  destruction 
of  access.  All  of  these  elements,  as  we  understand  the 
condemnation  proceedings  in  the  former  action  and  the 
judgment  therein,  were  pleaded,  litigated,  and  determined. 
Stacker  v.  Nemaha  Valley  Brainage  District,  99  Neb.  38. 
If  this  is  a  correct  view  of  the  facts  and  the  law,  the 
present  action  was  properly  dismissed  by  the  trial  court 
on  the  plea  of  re«  judicata. 

Affirmed. 

Lbtton^  J.,  not  sitting. 


William  C.  Stewart  et  al.^  appellants^  v.  Consolidated 

School  District,  appellee. 

Filed  Febbuaby  23,  1921.    No.  21247. 

Schools  and  School  Districts:  Injunction:  Pboof.  When,  in  an  action 
against  a  school  district  to  enjoin  the  removal  of  school  property, 
plaintiff  fails  to  sustain  the  allegations  of  his  petition  that  "he  is 
a  resident,  elector,  and  taxpayer"  of  the  district*  which  is  put  in 
issue  by  a  general  denial,  the  writ  will  be  denied. 

Appeal  from  the  district  court  for  Deuel  county :  Han- 
son M.  Grimes^  Judge.    Affirmed. 

McKillip  &  Barth,  for  appellants. 
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Rddcliffe  d  Tewell  and  HalUgan^  Beatty  <&  Halligan, 
contra. 

MORKISSBY^  0.  J. 

This  action  was  brought  to  enjoin  the  oflfixiers  of  defend- 
ant school  district  from  removing  the  schoolhouse  and 
other  school  property  of  what  was  formerly  school  district 
No.  35  of  Cheyenne  and  Deuel  counties  and  appropriating 
it  to  the  use  of  defendant  district.  There  was  judgment 
for  defendant,  and  plaintiffs  appeal. 

On  and  prior  to  May  14,  1919,  school  district  No.  35  of 
Cheyenne  and  Deuel  counties  was  comprised  of  territory 
in  these  counties;  school  district  No.  6  of  Deuel  and  Gar-, 
den  counties  was  comprised  of  territory  lying  within  these 
two  counties ;  and  school  district  No  14  of  Garden  county 
lay  wholly  within  that  county.  The  three  districts  were 
contiguous.  May  14,  1919,  the  board  of  trustees  of  each  of 
the  dii^tricts  mentioned  met  in  joint  conference  and  agreed 
to  submit  a  proposition  to  the  voters  of  each  district  for 
the  consolidation  of  the  three  districts.  Notices  were  post- 
ed in  each  of  the  districts,  and  May  27,  1919,  an  election 
was  held  in  each  district  and  a  majority  of  the  votes  cast 
in  each  district  was  in  favor  of  consolidation.  The  county 
superintendent  of  each  county  having  territory  within 
the  boundaries  of  the  new  district  was  notified  of  the  re- 
sult of  the  elections  held,  and  each  took  steps  to  perfect 
an  organization  of  the  new  district  under  chapter  121, 
Laws  1915.  An  election  was  held  June  9,  1919,  and  a 
board  of  trustees  elected  for  the  new  district.  Appellants' 
petition  alleges  that  appellants  are  residents,  electors, 
and  taxpayers  of  the  original  school  district  No.  35,  but 
the  proof  does  not  sustain  these  allegations.  In  He^s  v. 
Dodge,  82  Neb.  35,  it  was  held,  in  an  action  very  similar 
to  the  one  at  bar,  that  the  allegations  just  mentioned  are 
material  and  necessary,  and  that  without  them  a  petition 
is  demurrable.  Being  necessary  and  material  to  the  peti- 
tion, it  follows  that  the  allegations  must  be  proved  upon 
the  trial  when  put  in  issue  by  the  answer,  as  was  done  in 
the  instant  case.     Proof  being  lacking  on  these  material 
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allegations  of  the  petition,  we  must  decline  to  examine 
further  into  the  record,  and  the  judgment  is 

Affibmbd. 


Pearl  Eisele  bt  al.,  appellees,  v.  L.  A.  Mebkee  bt  al., 

Al^PELLANTS. 
Filed  February  23,  1921.     No.  21251. 

Appeal.  In  the  absence  of  a  bUl  of  exceptipns,  when  the  sufficiency  of 
the  pleadings  is  not  questioned,  the  Judgment  of  the  trial  court 
will  be  affirmed. 

Appeal  from  the  district  court  for  Douglas  county: 
William  A.  Redick,  Judge.    Affirmed, 

Charles  W.  Haller,  for  appellants. 

R.  J.  Madden  and  W.  W.  Hoye,  contra. 

MOBRISSEY,   C.  J. 

Plaintiffs  brought  this  action  to  recover  for  damages  to 
plaintiffs'  automobile  caused  by  the  negligent  driving  of 
a  team  and  wagon  owned  by  defendant  Meeker.  A  jury 
was  waived  and  the  cause  submitted  to  the  court  on  a 
stipulation  of  facts.  The  court  entered  judgment  in  favor 
of  plaintiffs  and  against  defendant  Harney  Street  Stables, 
a  partnership,  and  defendants  Meeker  and  Davis,  and  dis- 
missed the  cause  of  action  against  defendants  Jackson. 
Defendants  Harney  Street  Stables  and  Meeker  have  ap- 
pealed. 

A  purported  stipulation  of  facts  is  set  out  in  appellants' 
brief,  but  is  not  incorporated  in  a  bill  of  exceptions,  and 
no  such  bill  has  been  filed.  The  sufficiency  of  the  plead- 
ings is  not  questioned,  and  it  follows  that  the  judgment 
must  be  affirmed.  A  consideration  of  the  stipulation  set 
out  in  the  brief  would  not,  however,  result  in  a  reversal. 

Affirmed. 
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In  re   Estate  of  John  Moran. 
Margaret  Schwarz  bt  al.^  appellants^  v.  Thomas  Moran 

ET  AL.^  appellees. 
FiLEa>  Febbuabt  23,  1921.     No.   21278. 

Wills:  Probate:  Suit  to  Set  Aside.  In  this,  a  proceeding  to  set  aside 
the  probate  of  a  will,  brought  about  14  years  after  the  decree  of 
probate  was  rendered,  the  evidence  is  examined,  and  it  is  held 
that  there  was  not  sufficient  proof  of  undue  influence  to  make  a 
prima  facie  case,  or  to  Justify  a  refusal  of  probate  on  that  ac- 
count; that  concealment  and  fraud  have  not  been  shown  sufficient 
to  justify  the  opening  of  the  decree;  and  that  the  plaintiffs  have 
been  guilty  of  such  laches  and  delay  that  they  are  not  entitled  to 
equitable  relief. 

Appeal  from  the  district  court  for  Cuming  county: 
William  V.  Allen,  Judge.  Affirmed, 

W.  T,  Thompson  and  A,  R,  Oleson,  for  appellants. 

P.  M.  Moodie  and  John  J.  Gross,  contra. 

Letton,  J. 

John  Moran  died  at  his  home  in  Wisner  on  March  4, 
1904.  After  due  and  proper  notice  by  publication,  his 
will  was  probated  in  the  county  court  of  Cuming  county 
on  April  14,  1904.  He  left  surviving  him  a  widow,  Cath- 
erine Moran,  two  sons,  Thomas  and  John,  and  four  daugh- 
ters, Margaret,  Mary,  Catherine,  and  Minnie.  All  of  the  chil- 
dren were  of  full  age,  Catherine  McQonigal,  the  oldest 
daughter,  was  30  years  of  age  and  had  been  married  about 
10  years ;  Margaret,  the  youngest,  being  24  years  of  age  at 
that  time.  She  married  in  1905.  Mary  married  in  1910.  The 
children  all  lived  in  Cuming  county.  The  testator  owned 
500  acres  of  land  in  that  county,  and  a  house  and  lot  in  Wis- 
ner, where  he  and  his  wife  and  the  unmarried  daughters 
had  lived  since  1901,  when  they  removed  to  town  from  the 
farm.  The  Wisner  property  was  left  to  his  widow  in  fee; 
160  acres  of  the  land,  which  had  been  farmed  by  him,  was 
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devised  to  Thomas.  A  life  estate  in  the  remaining  340 
acres  was  given  the  widow,  with  a  provision  that  at  her 
death  a  life  estate  in  a  160-acre  portion  of  this  tract  was 
left  to  John,  with  remainder  to  his  children.  The  remain- 
der to  the  other  180  acres  was  devised  to  Thomas,  subject 
to  the  payment  by  him  of  |1,000  to  each  of  the  daughters,  • 

within  six  months  after  his  mother's  death.  If  he  failed 
to  pay,  the  180-acre  tract  went  to  the  girls,  share  and  share 
alike,  and,  if  he  died  before  the  mother,  the  180  acres  went 
to  the  daughters.  If  John  died  without  issue,  the  160 
devised  to  him  for  life  also  went  to  the  daughters.  The 
widow  was  named  executrix,    and  she  settled  the  estate. 

During  the  life  of  the  mother,  the  daughter  Minnie  died. 
The  widow  died  in  October,  1918.  Within  six  months  after 
her  death,  Thomas  tendered  to  the  surviving  daughters 
the  money  due  them  as  provided  by  the  will.  This  they 
refused  to  accept.  Soon  afterwards  this  action  was  begun 
by  them  on  the  equity  side  of  the  county  court  to  set  aside 
the  probate  of  the  will,  alleging  fraud  in  procuring  the 
probate,  and  undue  influence.  The  county  court  refused 
to  set  aside  the  decree  of  probate.  Error  proceedings  were 
taken  to  the  district  court,  which  affirmed  the  action  of  the 
county  court,  and  the  case  is  now  here  on  appeal. 

The  sole  question  is  whether  the  facts  are  sufficient  to 
justify  setting  aside  the  decree  of  probate.  Therels  nothing 
in  the  evidence  to  show  any  fraudulent  concealment  of  the 
time  and  place  set  for  the  hearing  on  the  probate  of  the  will. 
Margaret,  now  Mrs.  Schwarz,  testified  that  before  her 
father's  death  the  mother  and  Thomas  were  quarreling  over 
what  kind  of  a  will  should  be  made,  and  the  mother  asked 
the  daughter  if  40  acres  was  enough  for  each  of  the  girls, 
and  160  for  each  of  the  boys ;  that  after  the  will  had  been 
made  she  told  them  they  had  40  acres;  that  this  was  at  the 
first  part  of  the  father's  sickness ;  that  soon  after  his  death 
the  mother  was  going  to  West  Point  to  settle  up  the  father's 
debts,  taking  Thomas  with  her;  that  they  asked  to  go 
along,  and  Tom  said,  "No  damn  kids  will  go,"  and  that  they 
were  afraid  of  Thomas  on  account  of  his  domineering  dis- 

105  Neb.— 44  I 
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position,  and  because  of  an  incident  when  he  had  threatened 
them  with  a  pistol  when  they  lived  on  the  farm 
several  years  before.  Mary  testified  that  at  one  time 
the  mother  wanted  the  father  to  have  a  will,  and  that 
she  stayed  out  of  the  father's  room  for  three  days  until  he 
made  up  It^is  mind  to  do  as  she  wanted  him  to,  but  she 
does  not  testify  as  to  what  this  was.    ^ 

The  evidence  of  other  witnesses  tends  to  prove  that,  at 
various  tiifies  after  the  death  of  the  father,  Mrs.  Moran 
told  the  girls  and  others  that  they  were  each  to  get  40  acres 
of  land  after  her  death ;  that  they  relied  upon  these  state- 
ments, and  knew  no  different  until  the  tender  was  made 
by  Thomas  of  the  amount  due  them  under  the  will.  The 
only  other  evidence  with  respect  to  undue  induence  is  that  a 
local  banker,  who  drew  the  will,  had  drawn  a  will  the  same 
in  all  respects  as  the  later  one,  except  that  it  gave  the 
girls  13,000  apiece  instead  of  f  1,000;  that  Mrs.  Moran 
told  the  father  in  his  presence  that  |1,000  apiece  was 
enough  for  the  girls,  and  that  upon  this  suggestion  he 
was  directed  by  the  father  to  change  the  amount  from 
13,000  to  11,000,  which  he  did  in  the  final  draft. 

The  provisions  of  the  will  seem  unfair  to  the  daughters, 
but  it  is  not  unusual  for  parents,  especially  of  foreign  birth, 
to  desire  their  land  to  descend  in  the  male  line.  There  is 
no  proof  as  to  the  value  of  the  180  acres  in  1904,  so  we 
cannot  say  how^  much  it  was  then  worth  more  than  the 
|4,000  which  Thomas  was  obligated  to  pay  if  they  accept- 
ed the  devise.  The  mother  is  not  here  to  tell  her  side  of 
the  story.  She  may  have  been  confused  by  the  language  of 
of  the  will,  which  provides  that  in  certain  contingencies  the 
180  acres  of  land  would  go  to  the  daughters,  and  also  the 
160  acres  in  which  John  had  a  life  estate.  There  is  nothing 
to  show  that  the  plaintiffs  or  their  husbands  were  not 
fully  competent  in  all  respects  at  the  time  the  will  was 
probated,  or  during  the  lifetime  of  Mrs.  Moran. 

Upon  the  \N'hole  case,  we  are  satisfied,  first,  that  there  was 
not  sufficient  proof  of  undue  influence  to  make  a  prima 
facie  case,  or  to  justify  a  refusal  of  probate  on  that  ac- 
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count;  second,  that  concealment  and  fraud  have  not  been 
shown  to  sufficiently  justify  the  opening  of  the  decree;  and, 
third,  that  the  plaintififs  have  been  guilty  of  such  laches 
and  delay  that  they  are  not  entitled  to  equitable  relief. 
No  evidence  was  offered  oil  behalf  of  the  defendants,  and 
we  think  none  was  necessary. 

Affirmed. 


Julia  Socha^  appellee,  v.  Cudahy  Packing  Company, 

appellant. 

Filed  Febbuaby  23,  1921.     No.  21810. 

1.  Master  and  Seryant:  Injubt  to  Employee:  Act  "Abising  ottt  of 
THE  Employment."  Where  the  nature  of  the  employment  is  such 
as  to  expose  a  worker  to  a  wrongful  act  by  another  worker,  which 
may  reasonably  be  said  to  have  been  induced  by  the  peculiar 
conditions  of  the  employment,  the  manner  in  which  it  was  car- 
ried on,  and  the  appliances  required,  such  an  act  may  reasonably 
be  said  to  "arise  out  of  the  employment." 

2.  ;  Workmen's  CJompensation  Act:  Liability  of  Employes. 
While  the  fact  that  an  employer  may  have  anticipated  such  an 
accident  as  liable  to  happen  is  not  a  ground  of  liability  under  the 
workmens'  compensation  act,  since  negligence  is  not  an  element 
in  the  determination  of  the  award,  it  affords  some  light  upon  the 
question  whether  the  injury  may  reasonably  be  said  to  "arise  out 
of  the  employment." 

3.  Case  Oyerruled.  The  case  of  Pierce  v.  Boyer-Van  Kuran  Lumber  Co., 
99  Neb.  321,  in  so  far  as  it  conflicts  with  the  principles  announced 
in  this  case,  is  overruled. 

Appeal  from  the  district  court  for  Douglas  county: 
Willis  G.  Sears^  Judge.    Affirmed. 

G.  W.  Sears,  for  appellant. 

Edward  F.  heavy  and  Oeorge  H.  Morten,  contra. 

Letton,  J. 

Appeal  from  judgment  in  favor  of  a  dependent  widow 
under  the  workmens'  compensation  act. 
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Albert  Socha  was  in  the  employment  of  the  Cudahy 
Packing  Company.  In  the  room  in  which  he  was  employed 
were  vats  in  which  meat  was  cooked.  When  sufficiently 
cooled,  the  meat,  in  metal  basket^  or  crates,  was  lifted 
from  the  vats  by  means  of  a  compressed  air  lift  attached 
to  an  overhead  trolley  by  which  the  crates  were  rolled  to 
and  emptied  upon  and  at  one  side  of  a  table  about  six 
feet  wide.  Socha's  work  was  to  push  the  cooked  meat 
across  so  that  the  trimmers,  w^ho  stood  upon  the  other 
side  of  the  table,  could  reach  it.  This  at  times  required 
a  stooping  position  over  the  table.  The  evidence  sustains 
the  finding  of  the  trial  court  that,  while  Socha  was  actual- 
ly engaged  in  performing  this  service,  and  was  not  engaged 
in  any  playful  or  sportive  acts,  he  sustained  accidental 
injuries,  from  which  he  died,  as  a  result  of  the  playful 
application  of  a  compressed  air  hose  against  his  person 
by  a  fellow  workman.  The  assault  caused  a  rupture  of 
the  intestines  resulting  in   septicemia. 

It  was  shown  that  a  printed  placard  warning  against 
the  danger  of  such  use  of  compressed  air  was  on  a  bulletin 
board  at  the  gate  to  the  plant,  through  which  the  men 
entered.  A  photograph  shows  that  17  placards  on  other 
subjects  were  upon  this  board.  The  two  men  concerned 
in  the  act  were  Polish,  and  barely  understood  the  English 
language  enough  to  testify.  The  placard  is  printed  in 
English.  There  is  no  proof  that  their  attention  had 
ever  been  called  to  the  placard,  or  to  the  danger  of  such 
use  of  compressed  air,  or  that  they  had  any  knowliedge 
of  the  consequences  which  might  ensue  from  such  an  act. 

It  is  admitted  that  the  injury  occurred  in  the  course 
of  the  employment,  and  the  question  presented  is  whether 
it  arose  "out  of  the  employment.  The  argument  of 
appellant  is  that  the  employer  is  not  liable  because  the 
injuiy  did  not  arise  "out  of  the  employment,''  and  that, 
when  the  statute  of  another  jurisdiction  is  adopted,^  the 
construction  given  there  is  also  adopted,  unless  a  con- 
trary intention  is  expressed  by* the  adopting  legislature. 
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Reliance  is  placed  mainly  upon  the  holding  in  Pierce 
V,  Boyer-Van  Kuran  Liirnber  Co.,  99  Neb.  321.  In  that 
case  it  is  not  quite  clear  from  the  opinion  how  far  the 
injured  workman  had  participated  in  the  skylarking.  The 
decision  is  based  upon  Hulley  v.  Moosbrngger,  88  N.  J.  Lhw, 
161 ;  but  the  facts  in  that  ca^e  are  quite  different  from  those 
before  us;  and,  while  the  general  principle  that  wilful  or 
sportive  acts  of  a  fellow  employee  causing  injury  to  a 
workman,  not  arising  out  of  the  employment,  do  not  afford 
a  basis  for  compensation  is  sound,  yet  the  courts  are  not 
uniform  in  their  decisions  as  to  what  acts  "arise  out  of 
the  employment."  The  opinion  in  the  Hulley  case  quotes 
with  approval  from  McNicoVs  Case,  215  Mass.  497,  as 
follows:  "It  arises  *out  of  the  employment,  when  there 
is  apparent  to  the  rational  mind,  upon  consideration  of 
all  the  circumstances,  a  causal  connection  between  the 
conditions  under  which  the  work  is  required  to  be  per- 
formed and  the  resulting  injury.  Under  this  test,  if  the 
injury  can  be  seen  to  have  followed  as  a  natural  incident 
of  the  work  and  to  have  been  contemplated  by  a  reason- 
able person  familiar  with  the  whole  situation  as  a  result 
of  the  exposure  occasioned  by  the  nature  of  the  employ- 
ment, then  it  arises  *out  of  the  employment.  ♦  ♦  ♦  The 
causative  danger  must  be  peculiar  to  the  work  and 
not  common  to  the  neighborhood.  It  must  be  incidental 
to  the  character  of  the  business,  and  not  independent  of 
the  relation  of  master  and  servant.  It  need  not  have  been 
foreseen  or  expected,  but  after  the  event  it  must  appear  to 
have  had  its  origin  in  a  risk  connected  with  the  employ- 
ment, and  to  have  flowed  from  that  source  as  a  rational 
consequence." 

Some  courts  go  much  farther  than  others  in  extending  the 
scope  of  the  term  "arising  out  of"  the  employment,  as  shown 
by  the  following  cases,  in  which  compensation  was  al- 
lowed: Markell  v.  Green  Felt  Shoe  Co,,  221  N.  Y.  493. 
Claimant,  while  employed  as  foreman  of  the  shoe  company, 
received  injuries  resulting  in  the  loss  of  an  eye  through 
the  act  of  an  employee  of  a  machinery  company  who 
had  been  repairing  machines  in  defendant's  plant,  and 
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who,  approaching  claimant  in  a  dark  room,  placed  his 
arms  about  claimant's  neck,  and  drew  his  head  forward  on 
to  a  lead  pencil  in  his  pocket  in  such  a  manner  that  the 
lead  penetrated  the  eyeball. 

In  In  re  Heitz  v.  Ruppert,  218  N.  Y.  148,  horses,  of 
which  the  claimant  was  the  driver,  were  sprinkled  with 
water  by  another  employee,  who  intentionally  sprinkled 
some  water  on  claimant.  Shortly  aften^'ards  claimant 
touched  the  other  workman  on  the  shoulder  saying, 
"George  don't  do  that  again."  The  other  man  slapped 
claimant  on  the  shoulder,  and,  as  claimant  turned  around, 
his  finger  struck  claimant's  left  eye,  causing  the  injury. 
In  Leonbruno  v,  Champlain  Silk  Mills,  229  N.  Y.  470, 
an  employee,  while  devoting  his  time  to  his  work,  was 
struck  in  the  eye  by  an  apple  thrown  by  a  fellow  Servian  t 
engaged  in  horse-play.  Verschlei^er  v.  Stern  d  Son,  229 
N.  Y.  192.  In  Pekin  Cooperage  Co.  v.  Industrial  Board, 
277  111.  53,  a  workman  was  injured  by  being  thrown 
or  falling  upon  a  cement  floor,  while  waiting  in  line  for 
his  pay,  by  the  jbstling  of  fellow  workmen,  in  which  he 
did  not  engage.  In  Pekin  Cooperage  Co.  v.  Industrtal- 
Commission,  285  111.  31,  a  worker  was  injured  in  a  quarrel 
with  another  over  interference  with  his  work.  In  March- 
iatello  V.  Lynch  Reality  Co.,  94  Conn.  260,  an  office  boy 
carelessly  picked  up  and  discharged  an  automatic  pistol, 
the  ball  passing  through  a  partition  and  striking  a  watch- 
man while  performing  his  duties.  In  re  Loper,  64  Ind. 
App.  571,  is  an  air  hose  case  very  similar  to  this  one. 

Other  courts  adhere  to  a  stricter  construction  of  the 
statute.  Cases  collected  in  note  on  page  47,  L.  R.  A. 
1916A;  Coronado  Beach  Co.  v.  Pillshury,  172  Cal.  682, 
L.  R.  A.  1916P,  1164;  Federal  Rubber  Mfg.  Co.  v.  Havo- 
lie,  162  Wis.  341,  L.  R.  A.  1916D,  968;  Tarpper  v.  Weston- 
Mott  Co.,  200  Mich.  275 ;  Payne  v.  Industrial  Commission, 
295  111.  388.  The  three  latter  cases  are  air  hose  cases,  but 
there  are  additional  facts  in  evidence  in  this  case  which 
to  us  are  important  and  justify  a  distinction,  such  as  is 
made  in  In  re  Loper,  supra. 
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In  England  it  has  been  held  that  liability  attached, 
where  an  assault  is  likely  to  happen  from  the  nature  of 
the  work  being  performed,  such  as  a  schoolmaster  in  an 
industrial  school,  assaulted  by  several  of  the  boys  in 
pursuance  of  a  plan;  a  cashier  carrying  money,  who  was 
assaulted  and  robbed,  or  a  foreman  of  a  moving  company 
assaulted  by  a  man  whom  he  had  declined  to  employ.  Trim 
Joint  District  School  Board  v.  Kelly,  App.  Cas.  1914 
(Eng.)  667;  Nishet  v.  Rajjne  £  Burn,  2  K.  B.  Div.  1910 
(Eng.)  689;  Weekea  v.  Stead  d  Co.,  W.  N.  1914  (Eng.) 
263. 

In  Challis  v,  London  &  S.  W.  R,  Co.,  2  K.  B.  Div. 
(Eng.)  154,  it  was  held  that,  where  the  workman  was 
injured  by  a  stone  thrown  by  a  boy  intentionally,  com- 
pensation might  be  had.  This  is  in  conflict  with  the 
earlier  case  of  Armitage  v.  Lancashire  &  T.  R.  Co.,  2 
K.  B.  Div.  (Eng.)  178,  cited  and  relied  upon  in  the  Hulley 
case. 

Iii  Dennis  V.  White  &  Co.,  App.  Cas.  1917  (Eng.)  479, 
it  is  said  by  Lord  Flnlay:  "If  the  injury  is  the  result 
of  an  assault  it  is  material  to  show  that  the  employment 
is  such  as  to  involve  liability  to  such  mishaps;  as  in  the 
case  of  a  gamekeeper  or  watchman ;  see  Mitchinson  v.  Day 
Bros,  and  Weelccs  v.  Stead  &  Co.  Where  the  risk  is  one 
shared  by  all  men,  whether  in  or  out  of  employment,  in 
order  to  show  that  the  accident  arose  out  of  the  employment 
it  must  be  established  that  si)ecial  exposure  to  it  is  in- 
volved.'^ 

In  a  Scotch  case,  Shaw  v.  Macfarlane,  52  S.  L.  R.  (1914) 
236,  a  workman  in  a  foundry,  stooping  in  proximity  to 
molten  metal,  was  struck  by  an  intoxicated  stranger, 
fell,  and  was  burned  by  the  metal.  It  was  held  the  accident 
arose  out  of  the  employment,  and  it  was  stated  that  an 
earlier  case  holding  to  the  contrary  could  not,  "looking 
to  the  subsequent  march  of  judicial  decision,  now  be 
supported  as    'X)und  law." 

In  this  country,  in  McNicoVs  Case,  215  Mass.  497,  a 
workman  was  killed  by  an  intoxicated  fellow  servant. 
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who,  "when  intoxicated,  was  quarrelsome  and  dangerous, 
and  unsafe  to  be  permitted  to  work  with  his  fellow  em- 
ployees, al'l  of  which  was  known  to  the  superintendent." 
Compensation  was  allowed. 

In  Stuart  v.  City  of  Kansas  City,  102  Kan.  307,  a  work- 
man in  the  habit  of  playing  jokes  on  the  other  workmen, 
which  habit  w^as  known  to  his  immediate  superior,  threw 
some  mortar  in  the  eye  of  a  workman  who  was  engaged 
in  his  regular  work.  It  was  held  that  the  injury  arose 
out  of  the  employment.  But  the  court  also  took  the  view 
that  the  mere  fact  that  an  injui'y  is  occasioned  by  the 
sportive  or  malicious  act  of  a  fellow  employee  does  not 
of  itself  establish  that  the  injury  arose  out  of  the  em- 
ployment. In  Polar  Ice  &  Fuel  Co.  v.  Mulray,  67  Ind. 
App.  270,  the  same  principle  is  applied. 

In  State  v.  District  Court,  140  Minn.  75,  a  worker  in 
a  factory,  where  it  was  customary  for  some  of  the  work- 
men to  throw  missiles  at  one  another  while  engaged  in 
work,  was  struck  and  injured  by  such  a  missile.  The  em- 
ployer knew^,  or  should  have  known,  of  this  custom.  It 
w^as  held  that  the  injury  "arose  out  of  the  employment." 
The  court  cites  the  Pierce  case,  but  holds  that  the  facts 
were  so  different  that  that  case  was  not  applicable. 

The  very  fact  that  injuries  of  this  nature,  resulting 
from  the  sportive  use  of  compressed  air  under  like  cir- 
cumstances, have  been  before  the  courts  in  a  number  of 
cases  is  worthy  of  note.  Such  a  com'bination  of  elements 
seems  to  present  a  situation  attractive  and  suggestive  to 
a  youthful,  or  to  a  rude  and  untutored,  mind  having  no 
knowledge  of  the  serious  or  fatal  consequences  liable  to 
result.  This  combination  of  elements  may  arise  out  of 
the  nature  of  the  occupation.  The  liability  to  perform 
such  acts  by  the  employees  was  known  to  the  employer, 
since,  as  we  have  seen,  warning  notices  in  a  language 
foreign  to  that  of  the  workmen  had  been  placed  upon  the 
bulletin  board ;  and  the  fact  that  the  men  had  previously 
played  with  the  air  hose,  but  not  in  this  manner,  waa 
known  to  the  foreman,  Schultze,  Socha'g  immediate  snpe- 
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rior.  Though  negligence  is  not  a  necessary  element  in 
an  award  under  the  act,  such  knowledge  affords  light 
upon  the  question  whether  the  injury  may  reasonably  be 
said  to  arise  out  of  the  employment.  If  a  person  famil- 
iar with  the  whole  situation  could  reasonably  contemplate 
that  such  an  accident  might  result  from  the  i)eculiar 
nature  and  circumstances  of  the  employment,  and  the 
nature  of  the  place  where  the  injured  man  was  required 
to  work,  then  it  may  reasonably  be  said  to  arise  out  of 
it.  The  principles  quoted  from  the  McNicoVs  Case,  supra, 
seem  to  us  to  be  sound. 

We  are  of  the  opinion  that,  under  all  the  facts,  such  a 
happening  might  reasonably  have  been  foreseen,  and,  in 
fact,  was  anticipated  by  the  employer  in  this  case,  and 
that  the  accident  arose  out  of  the  employment.  So  far  as 
the  case  of  Pierce  v.  Boyer-Van  Kuran  lAimber  Co.,  supra, 
is  in  conflict  with  the  principles  herein  announced,  it  is 
overruled. 

The  decision  of  each  case  rests  upon  the  facts  proved, 
and,  since  no  English  case  is  similar  to  this  in  its  facts, 
the  contention  as  to  the  adoption  of  the  English  con- 
struction of  the  statute  does  not  seem  convincing.  The 
general  principle  of  the  English  rule  is  not  departed  from. 

Affirmed. 


L  National  Novelty  Import  Company,  appellant/  v. 

Fred  Reed  et  al.,  appellees. 

P^LED  February  23,  1921.    No.  21258. 

* 

Sales:  Rescission.  A  merchant  who  was  induced  to  sign  an  order  for 
^  unnecessary  goods  by  the  false  representation  that  his  competitors 
had  signed  identical  orders  and  by  the  exhibiting  of  such  orders 
as  genuine,  when  in  fact  spurious,  may  rescind  his  order  and 
reject  the  goods  upon  discovering  the  imposition,  if  he  relied  on 
the  false  representation  under  circumstances  that  justify  such 
reliance. 
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Appeal  from  the  district  court  for  Adams  county: 
WiLUAM  C.  DoRSBY,  JuDGB.     Affirmed. 

J.  E.  WillitSy  for  appellant. 

F.  P.  Olmsteady  contra. 

BosB^  J. 

This  is  an  action  to  recover  |296,  the  aggregate  price 
of  jewelry  and  other  merchandise  sold  and  delivered  by 
plaintiff  to  defendants.  Under  a  written  order  plaintiff 
delivered  the  goods  to  a  carrier  at  St.  Louis,  Missouri, 
consigned  to  defendants  at  Trumbull,  Nebraska.  Four 
or  five  days  after  the  order  was  given,  defendants  notified 
plaintiff  not  to  ship  the  goods,  but  the  latter  contends 
that  the  delivery  antedated  the  notice.  The  consign- 
ment reached  Trumbull,  but  defendants  did  not  accept 
it,  and  never  took  it  from  the  possession  of  the  carrier, 
but  notified  plaintiff  that  it  was  rejected.  One  of  the 
defenses  is  fraud  practiced  by  the  agent  wht  induced  de- 
fendants to  sign  the  order.  The  action  was  dismissed, 
and  plaintiff  has  appealed. 

On  the  issue  of  fraud  there  is  evidence  from  which  the 
following  inferences  may  be  drawn :  Defendants  are  part- 
ners and  are  retail  merchants.  While  Thomas  MuUady, 
a  partner,  was  waiting  on  customers  in  defendants'  store, 
he  was  solicited  for  the  order  and  signed  it;  plaintiff's 
agent  at  the  time  being  anxious  to  make  a  train.  In  pro- 
curing Mullady's  signature  the  agent  falsely  stated  that 
two  competitors  of  defendants  in  different  towns  had 
signed  an  identical  order.  To  deceive  MuUady  into  be- 
lieving the  falsehood,  the  agent  exhibited  purported  iden- 
tical orders  of  the  competitors.  The  orders  were  spuri- 
ous, but  were  declared  to  be  genuine.  The  competing 
merchants  had  not  signed  the  orders  exhibited  to  Mulla- 
day,  nor  purchased  the  goods  described  therein.  Mulladay 
had  no  time  to  investigate,  did  not  know  the  facts,  and 
relied  on  the  false  representations  of  plaintiff's  agent. 
Otherwise,  the  order  would  not  have  been  given.  De- 
fendants gave  the  order  only  because  they  wanted  to 
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put  in  force  the  scheme  under  which  they  understood 
^heir  competitors  handled  the  goods  in  controversy.  These 
facts  and  conclusions  are  fairly  deducible  from  the  evi- 
dence. 

The  controlling  question  on  appeal  is  the  sufficiency  of 
the  evidence  to  sustain  the  defense  of  fraud.  Assuming 
facts  of  which  there  is  proof,  the  agent  was  guilty  of 
fraud.  In  conducting  the  business  of  a  retail  merchant, 
purchases  of  goods  by  competitors,  if  known,  may  be 
material  in  ordering  identical  goods  to  meet  competition. 
The  circumstances  under  which  the  fraud  was  perpetrated 
justify  a  finding  that  defendants  were  entitled  to  rely 
on  the  representation  of  plaintiff's  agent.  The  competi- 
tors of  defendants  were  in  different  towns  and  were  un- 
der no  obligation  to  answer  inquiries  if  made  by  de- 
fendants in  regard  to  purchases.  The  fraud  operated  on 
the  mind  of  Mullady  and  he  was  thus  induced  to  sign 
the  order.  As  the  issue  of  fraud  was  tried,  price,  value 
and  quality  were  not  involved.  The  deceit  culminated 
in  the  signing  of  the  order  for  goods  not  needed,  and  or- 
dered only  to  meet  a  species  of  competition  having  no 
existence,  and  in  the  incurring  of  an  unnecessary  indebt- 
edness. From  deceit  of  this  nature  the  law  implies  nomi- 
nal damages,  and  the  purchaser  had  a  legal  right  to 
rescind  the  order  and  reject  the  goods  upon  discovering 
the  fraud.  In  this  action  plaintiff  is  affirmatively  seek- 
ing the  fruits  of  its  agent's  rascality.  Defendants  de- 
mand relief  from  the  order  fraudulently  procured,  but 
do  not  pray  for  damages.  Consequently  proof  of  actual 
damages  is  unnecessary  in  determining  the  sufficiency 
of  the  evidence  to  sustain  the  dismissal  of  the  action.  All 
of  the  elements  necessary  to  the  defense  outlined,  there- 
fore, are  shown  by  evidence  accepted  by  the  trial  court 
as  disclosing  the  truth.  Roebuck  v.  Wick,  98  Minn.  130; 
Higbee  v.  Trumbauer,  112  la.  74.  Plaintiff  relies  on 
the  case  of  First  Nat.  Bank  v.  Yociim,  11  Neb.  328,  but 
it  differs  from  the  case  at  bar  in  material  respect  outlined 
in  the  statement  of  the  facts  herein. 


700  NEBRASKA  REPORTS.  [Vol.  105 

• — r  ■  r  --     ~i-  -  -  -  I  r       I 

Abel  Construction  Co.  y.  Goodman. 


The  defense  of  fraud  being  supported  by  suflScient  evi- 
dence,  the  dismissal  below  is 

Affirmed. 


Abel  Construction  Company^  appbiaanT;,  v.  William  K. 

Goodman,  appellee. 

FnjBD  Febbuabt  23,  1921.    No.  21816. 

1.  Master  and  Servant:  Woskmen's  Compensation:  Award.  An  em- 
ployer appealed  from  an  award  of  the  compensation  commissioner, 
who  had  allowed  its  employee  100  weeks'  compensation  for  the 
loss  of  the  sight  of  an  eye,  notwithstanding  compensation  for 
25  weeks  had  previously  been  paid  by  the  employer.  On  appeal 
the  district  court  deducted  the  25  week's  compensation,  formerly 
paid,  and  rendered  a  judgment  against  the  employer  for  the  re- 
maining 75  weeks'  compensation,  as  provided  by  the  act,  and  for 
statutory  ''waiting  time"  from  the  date  of  the  award  by  the  com- 
missioner. Held,  that  the  court  did  not  err.  Rev.  St.  1913,  sec. 
3666,  as  amended.  Laws  1917,  ch.  85,  sec.  9%. 

2.   :    :    Appeal:    "Waiting   Time."     When  an  employer 

appeals  from  a  Judgment  of  the  district  court  in  favor  of  his 
employee  and  it  is  affirmed  in  this  court,  such  employer  is  liable 
for  the  statutory  "waiting  time,"  from  th^  date  of  such  judgment, 
for  the  full  period  of  time  allowed  by  .the  employers*  liability  act, 
until  it  is  paid  under  the  mandate  issued  by  this  court,  whon  the 
appeal  taken  to  this  court  is  not  based  on  such  a  reasonable  con- 
troversy as  would  justify  an  appeal. 

3.  :  :  Ignobanck  of  Law.     Ignorance  of  tho  law  U  HOt 

a  shield  from  liability  for  its  infraction. 

4.  :  :  Attobnet's  Fixs.  In  an  action  under  the  em- 
ployers' liability  act,  even  though  a  recovery  is  had,  an  attorney's 
foe  cannot  be  taxed  as  a  part  of  the  costs  under  section  3212,  Rev. 
St.  1913,  as  amended,  Laws  1919,  eh.  103,  sec  2,  which  applies  only 
to  an  action  at  law  on  an  insurance  policy  against  an  Insuraneo 
company. 

Appeal  from  the  district  court  for  Lancaster  county: 
WiLLARD  E.  Stewart^  Judge.  Afflrmed  in  part,  and  re- 
versed in  part  J  with  directions. 
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Hall,  Baird  &  WilliamSy  for  appellant. 
B.  J.  Greene,  contra. 

Dban^  J. 

While  employed  by  the  Abel  Construction  Company, 
and  earning  f24  a  week,  William  K.  Goodman,  defend- 
ant, sustained  an  injury,  November  6,  1918,  that  caused 
him  to  lose  the  sight  of  his  left  eye  while  he  was  cleaning 
cement  sacks.  Thereupon  plaintiff  paid  him  |12  a  week 
for  25  weeks,  as  compensation,  and  |50  for  medical  treat- 
ment. Thereafter  plaintiff  refused  to  make  further  week- 
ly payments,  but  offered  to  pay  f350  or  |400,  presumably 
in  full  settlement,  which  defendant  refused.  On  June 
25,  1919,  the  emplpyer  filed  a  petition  in  the  compensa- 
tion commissioner's  office  asking  that  officer  to  order  a 
discontinuance  of  further  payments.  The  commissioner 
denied  the  application  and  made  an  award  to  defendant 
of  |12  a  week  for  100  weeks  as  compensation  on  account 
of  the  injury.  The  award  was  in  addition  to  the  |300, 
or  |12  a  week  for  25  weeks,  that  plaintiff  formerly  paid 
the  defendant  in  this  behalf.  The  award,  however,  ex- 
cepted |32  from  the  total  amount  to  be  paid;  the  com- 
missioner holding  that  this  sum  was  paid  by  plaintiff 
"after  temporary  disability  ended."  From  the  award 
plaintiff  appealed  to  the  district  court. 

On  appeal  the  court  held  that  defendant  was  entitled 
to  compensation  for  100  weeks  only,  and  that,  compensa- 
tion for  25  weeks  having  already  been  paid,  there  re- 
mained only  75  weeks  for  which  payment  could  lawfully 
be  demanded  at  |12  a  week.  The  payments  being  then 
delinquent,  judgment  was  rendered  against  the  plaintiff 
for  f900  and  interest,  or  a  total  of  f912.  The  court  also 
held  that  defendant  was  entitled  to  recover  $414  for  statu- 
tory waiting  time,  making  a  sum  total  of  fl,326  and 
costs,  for  which,  on  October  23,  1920,  judgment  was  ren- 
dered. In  addition  thereto  the  court  taxed  an  attorney's 
fee  of  f200  as  costs.  Plaintiff  contends  that  the  court 
erred  in   permitting  defendant  to  recover  eithet  for  an 
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attorney's  fee  or  for  statutory  "waiting  time.^'  From 
the  judgment  plaintiff  appealed  to  this  court. 

The  record  shows  clearly  enough  that  the  sight  of  de- 
fendant's left  eye  was  destroyed  while  he  was  in  the  em- 
ploy of  plaintiff  and  that  the  accident  arose  out  of  and  in 
the  course  of  his  employment. 

The  circumstances  attending  the  casualty  bring  it 
within  section  3662,  Rev.  St.  1913,  as  amended  by  Laws 
1917,  ch.  85,  sec.  7,  which  classifies  certain  injuries  and 
establishes  a  schedule  of  compensation.  The  act  as  amend- 
ed is  separated  into  three  parts.  Subdivision  3  provides, 
inter  alia :  "For  all  disability  resulting  from  permanent 
injury  of  the  following  classes,"  i.  e.,  for  the  loss  of  a 
hand,  arm,  foot,  leg,  or  eye,  "the  compensation  shall  be 
exclusively  as  follows :  ♦  ♦  ♦  For  the  loss  of  an  eye, 
sixty-six  and  two-thirds  per  centum  of  daily  wages  during 
100  weeks,"  but  "shall  not  be  more  than  twelve  dollars 
per  week,  nor  less  than  ^ix  dollars  per  week:  Provided, 
that  if  at  the  time  of  injury  the  employee  receives  wages 
of  less  than  six  dollars  per  week,  then  he  shall  receive  the 
full  amount  of  such  wages  per  week  as  compensation." 
Subdivision  3  also  provides:  "Permanent  loss  of  the 
use  of  a  hand,  arm,  foot,  leg,  or  eye  shall  be  considered 
as  the  equivalent  of  the  loss  of  such  hand,  arm,  foot,  leg, 
or  eye." 

The  legislature  having,  provided  that  "for  all  disabil- 
ity resulting"  from  the  loss  of  an  eye  "the  compensation 
shall  be  exclusively"  as  provided  in  subdivision  3  of  the 
act,  defendant  comes  clearly  within  its  meaning.  It  fol- 
lows that  defendant,  earning  a  weekly  wage  of  f  24,  was,  un- 
der the  act,  entitled  to  f  12  a  week  as  compensation  for  100 
weeks,  namely,  f  1,200.  In  making  the  reduction  of  fSOO 
from  the  commissioner's  award  the  district  court  applied 
the  plain  and  unambiguous  language  of  the  law  to  the  facts. 
Hull  V.  United  States  Fidelity  d  Ghiaranty  Go.,  102  Neb. 
246. 

Plaintiff  contends  that,  because  the  commissioner  ren- 
dered an  excessive  award  of  compensation  in  the  sum 
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of  ?300,  it  should  not  be  bound  to  pay  the  statutory  wait- 
ing time  penalty,  and'  argues,  but  erroneously,  that  it 
comes  within  the  rule  announced  in  Updike  Grain  Co.  v. 
Stoanson^  104  Neb.  661.  It  was  there  held  that  to  excuse 
the  employer  from  sueh  liability  there  must  be  a  reason- 
able controversy  between  the  parties  as  to  liability  for 
certain  instalments  of  compensation.  In  the  present 
case  reasonable  grounds  do  not  appear  for  controversy 
respecting  the  duty  of  the  employer  to  pay  the  remaining 
75  instalments.  It  is  clear  that  the  award  of  the  com- 
missioner WBB  excessive  as  to  25  weekly  instalments  of 
?12  each.  It  is  equally  clear  that  the  employee  had  been 
blinded  in  one  eye,  and  that  he  was  then  entitled,  under 
the  facts  and  the  law,  to  75  additional  weekly  instalments 
of  compensation  in  the  sum  of  f  12  each.  And  it  just  as 
clearly  appears  that  it  was  plaintiflf's  duty  to  have  con- 
tinued making  the  payments  required  by  law  until  the 
end  of  the  100-week  period  instead  of  applying  to  the 
commissioner  for  an  order  to  have  the  payments  discon- 
tinued. But,  having  sought  to  have  the  commissioner's, 
award  reviewed,  the  appeal  at  most  should  have  been 
directed  to  seeking  a  reduction  of  the  award  to  a  pay- 
ment of  compensation  for  75  weeks.  To  say  that  the 
employer  ignored  or  that  it  misconstrued  the  clear  provi- 
sions of  the  law  is  no  answer  to  the  employee's  demand 
for  payment  for  "waiting  time,"  under  the  act,  which  he 
cites  and  sets  out  in  his  brief,  and  which  plainly  provides 
that  "fifty  per  centum  .shall  be  added  for  waiting  time  for 
all  delinquent  payments  after  30  days'  notice  has  been 
given"  of  disability.  Rev.  St.  1913,  sec.  3666,  as  amend- 
ed. Laws  1917,  ch.  85,  sec.  9^^. 

The  employer,  in  extenuation,  points  out  that,  within 
two  weeks  after  completing  the  f300  payment  to  its  em- 
ployee, it,  as  plaintiff,  began  this  proceeding  June  25, 
1919,  before  the  compensation  commissioner  to  have  fur- 
ther payments  discontinued,  and  that  through  no  fault 
of  plaintiff  the  matter  was  not  heard  and  disposed  of 
until  September  9,  1920,  more  than  14  months  after  the 
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commencement  of  the  proceedings,  and  that  in  the  exercise 
of  its  statutory  right  it  appealed  to  the  district  court.  Even 
190,  it  does  not  follow*  that  the  employee,  who  did  not 
cause  the  delay,  should  be  denied  a  lawful  right  merely 
because  the  employer  failed  in  the  performance  of  a  plain 
legal  duty:  Ignorance  of  the  law  is  not  a  shield  from 
liability  for  its  infraction. 

We  think  the  court  erred  in  the  taxation  of  an  attor- 
ney's fee  as  costs,  notwithstanding  the  Ocean  Accident 
&  Guarantee  Corporation,  Limited,  the  insurer  of  the 
employer,  by  some  means  that  it  is  not  necessary  to  dis- 
cuss here,  seems  to  have  become  a  party  plaintiff  after 
the  case  reached  the  district  court.  In  support  of  his 
argument  on  this  point  defendant  invokes  section  3212, 
Rev.  St  1913,  as  amended,  Law^s  1919,  ch.  103,  sec.  2. 
For  the  purpose  of  this  discussion  the  amendment  is 
not  material.  The  act  as  amended  reads:  "In  all  cases 
where  the  beneficiary,  or  other  person  entitled  thereto, 
brings  an  action  at  law  upon  any  policy  of  life,  accident, 
liability,  sickness,  guaranty,  fidelity  or  other  insurance 
of  a  similar  nature,  or  upon  any  certificate  issued  by  a 
fraternal  beneficiary  association,  against  any  company, 
person  or  association,  doing  business  in  this  state,  the 
court  upon  rendering  judgment  against  such  company, 
person  or  association,  shall  allow  the  plaintiff  a  reason- 
able sum  as  an  attorney's  fee  in  addition  to  the  amount 
of  his  recovery,  to  be  taxed  as  part  of  the  costs,  and  if 
such  cause  is  appealed  the  appellate  court  shall  likewise 
allow  a  reasonable  sum  as  an  attorney's  fee  for  the  ap- 
pellate proceedings." 

It  is  sufficient  answer  to  say  that  the  present  case  is 
not  "an  action  at  law  upon  any  policy  of  life,  accident, 
liability,  ♦  ♦  ♦  or  other  insurance."  It  follows  that 
section  3212  has  no  application  io  a  cause  brought  under 
the  employers'  liability  act.  The  statute  under  which 
this  action  is  brought  provides  a  special  proceeding  for 
tJie  purpose  of  effecting  a  speedy  settlement  between  an 
employer  and  his  employee  when  they    come  within  its 
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provisions.  United  States  Fidelity  &  Ouaranty  Company 
i\  WickUne,  103  Neb.  21,  6  A.  L.  R.  1267;  Hull  v.  United 
States  Fidelity  d  Guarafity  Co.,  102  Neb.  246. 

There  is  some  question,  as  plaintiff  points  out,  with 
respect  to  the  regularity  of  defendant's  cross-appeal,  but 
we  have  treated  it  as  though  it  had  been  regularly  made, 
and  conclude  that  he  is  not  entitled  to  recover  thereon. 

With  respect  to  the  taxation  of  an  attorney's  fee  as 
costs  the  judgment  is  reversed.  In  all  else  the  judgment 
is  affirmed,  except  that  as  to  the  statutory  waiting  time 
penalty  it  is  ordered  that  the  district  court  modify  its 
judgment  so  that  the  total  amount  of  defendant's  re- 
covery for  waiting  time  shall  be  the  sum  of  |6  a  week  for 
75  weeks. 

Affirmed  in  pabt^  a^nd  reversed  in  part  and  remand- 
ed, WITH  directions. 

Rose,  J.,  not  sitting. 


Seward  County,  appellant,  v.  Harry   T.  Jonbs, 

appellee. 

Filed  February  23,  1921.     No.  21292. 

1.  Taxation:  Date  of  Assessment.  The  revenue  laws  of  the  state, 
with  respect  to  the  taxation  of  personal  property,  contemplate  that 
such  property  shall  he  listed  and  assessed  with  reference  to 
ownership  and  value  as  of  the  date  of  April  1  in  the  year  for 
which  tho  property  is  required  to  he  listed. 

2.  :  Torts.  .  A  mere  cause  of  action  sounding  in  tort  js  not  a 

right  in  "property"  within  the  meaning  of  the  revenue  laws,  so 
as  to  suhject  the  right  therein  to  he  taxed  as  "property." 

3.  :    Date  of  Assessjient:    Judgment.      Where    a    cause    of 

action  sounding  in  tort  has  heen  reduced  to  judgment  in  favor 
of  plaintiff,  and  where  on  error  to  this  court  such  judgment  is 
reversed,  and  on  error  to  the  supreme  court  of  the  United  States 
such  judgment  is  reversed  and  the  judgment  of  the  district  court 
reinstated  on  April  3.  1916,  the  rights  of  the  plaintiff  therein  are 
not  taxable  as  of  date  April  1,  1916, 

105  Neb.~45 
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Appeal  from  the  district  court  for  Seward  county: 
George  F.  Corcoran^  Judge.    Affirmed. 

McKilHp  &  Barth  and  Norval  Bros.,  Colman,  Landis 
<k  Mastin,  for  appellant. 

Thomas,  Vail  &  8toner,  contra. 

Day,  J. 

The  question  presented  by  this  appeal  is  whether  cer- 
tain legal  rights  of  the  appellee  should  be  designated  as 
"property"  within  the  meaning  of  the  revenue  laws,  so  as 
to  require  the  same  to  be  listed  for  taxation  for  the  year 
1916.  The  district  court  found  the  issues  in  favor  of  the 
appellee,  dismissed  the  petition  of  appellant,  and  granted 
appellee  an  injunction  as  prayed.  To  review  this  judg- 
ment, appellant  has  brought  the  record  here. 

A  brief  statement  of  the  facts  will  serve  to  make  clear 
the  point  in  controversy.  On  May  8,  1911,  certain  credi- 
tors of  the  defunct  Capital  National  Bank  of  Lincoln, 
Nebraska,  obtained  judgments  upon  their  several  causes 
of  action,  in  the  district  court  for  Seward  county,  against 
certain  of  the  directors  of  that  bank,  upon  causes  of 
action  bounding  in  tort.  The  defendants  therein  brought 
error  to  this  court,  where,  on  January  31,  1913,  the  sev- 
eral judgments  were  reversed  and  the  actions  dismissed. 
Jones  Nat  Bank  v.  Yates,  93  Neb.  121.  Thereupon  the 
several  plaintiffs  took  error  to  the  supreme  court  of  the 
United  States,  where,  on  April  3,  1916,  the  judgments  of 
reversal  and  dismissal  of  this  court  were  set  aside.  Pur- 
suant to  the  mandate  of  the  supreme  court  of  the  United 
States,  and  upon  its  direction,  this  court,  on  May  13, 
1916,  entered  an  order  vacating  and  setting  aside  its 
judgment  of  January  31,  1913,  and  reinstating  and  af- 
firming the  judgment  of  the  district  court  of  May  8,  1911. 
On  May  17,  1916,  the  mandate  of  this  court  was  entered 
in  the  district  court  for   Seward  county. 

Pending  this  litigation,  Harry  T.  Jones,  the  appellee 
herein,  became  the  owner  by  purchase  of  some  of    the 
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judgments.  Soon  after  the  final  mandate,  Jones  received 
as 'his  share  of  the  proceeds  of  a  sale  of  the  judgments 
$28,050.  In  his  tax  schedule,  as  of  date  April  1,  1916, 
Jones  made  no  mention  of  his  interest  in  the  judgments 
or  of  the  status  of  the  litigation.  On  June  13,  1916,  the 
county  assessor  of  Seward  county,  having  learned  that 
the  judgments  had  been  paid,  and  that  Jones  had  re- 
ceived f28,050,  made  out  and  returned  an  additional  tax 
schedule  in  the  name  of  Jones,  in  which  he  listed,  under 
the  item  of  "Judgments  and  allowances  in  my  favor  en- 
tered in  any  court,''  f  28,050. 

The  question  presented  is  whether,  upon  the  facts  stat- 
ed, the  item  as  returned  by  t*e  assessor  was  subject  to 
taxation  for  the  year  1916.  Section  6300,  Rev.  St.  1913, 
in  so  far  as  it  applies  to  the  present  inquiry,  provides : 

"All  property  in  this  state  ♦  ♦  ♦  shall  be  subject 
to  taxation,  and  shall  be  valued  at  its  actual  value 
*  *  *  and  shall  be  assessed  at  twenty  per  cent,  of 
such  actual  value.  ♦  ♦  ♦  Actual  value  as  used  in 
this  chapter  shall  mean  its  value  in  the  market  in  the 
ordinary  course  of  trade." 

For  the  purpose  of  taxation  of  personal  property,  the 
revenue  law  requires  that  such  property  shall  be  listed 
and  assessed  with  reference  to  ownership  and  value  as 
of  the  date  of  April  1  in  the  year  for  which  the  property 
is  required  to  be  listed.     Wood  v.  McCook  Water-Works 
Co,,  97  Neb.  215.     It  will  be  noted  that  the  actions  in 
the  district  court  were  founded  upon  causes  sounding  in 
tort,  and  that  the  judgments  rendered  therein  on  May 
8,  1911,  had  been  set  aside  and  the  causes  dismissed  by 
the  judgment  of  this  court.     True,  a  writ  of  error  had\ 
been  taken  to  the  supreme  court  of   the  United  States, ' 
but  the  effect  of  the  proceeding  did  not  set  aside  the  • 
final  judgment  of  this  court.    At  most,  it  but  suspended  J 
the  final  carrying  into  effect  of  that  judgment  until  the 
matters  in  issue  were  determined  by  the  supreme  court 
of  the  United  States.     Until  the  supreme  court,  by  its 
judgment  on  April  3,  1916^  breathed  into  these  judgments 
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the  breath  of  life,  the  status  of  these  cases  was  no  better 
than  pending  causes  of  action  founded  upon  tort  waiting 
to  be  stricken  from  the  docket. 

A  cause  of  action  sounding  in  tort  is  not  "property" 
as  that  term  is  understood  in  the  revenue  law  of  the 
state.  Such  rights  are  not  taxable,  for  the  obvious  rea- 
son that  until  the  matter  is  determined  by  an  appropriate 
tribunal  there  is  no  means  of  knowing  whether  a  lia- 
bility in  fact  exists.  But  if  it  were  con.ceded  that  the 
judgments  were  valid,  and  that  the  error  proceedings 
simply  held  them  in  suspension,  there  is  still  another 
,  reason,  under  this  record,  why  the  rights  of  the  appellee 
!  to  the  judgments  are  nof  taxable,  and  that  is  that  on 
April  1  the  status  of  the  litigation  was  such  that  no 
value  could  be  placed  upon  the  right.  The  record  is  over- 
whelming that,  before  the  supreme  court  passed  upon  the 
question  on  April  3,  it  had  no  actual  value.  As  one 
.  of  the  witnesses  expressed  it :  "It  was  simply  a  gambler's 
chance."  The  assessor,  in  testifying  upon  the  question 
of  value,  said  it  was  impossible  to  ascertain  the  value  as 
of  April  1,  because  no  one  knew  what  the  decision  of  the 
supreme  court  would  be.  During  his  examination  he  was 
asked:  "Well,  if  it  had  not  been  for  the  decision  of  the 
United  States  supreme  court,  you  wouldn't  have  attempt- 
ed to  assess  it,  would  you?"  To  which  he  answered: 
"Certainly  not." 

For  the  reasons  that  the  causes  of  action  as  they  stood 
on  April  1,  1916,  were  not  "property"  within  the  mean- 
ing of  the  revenue  law,  and  also  that  there  was  no  value 
which  could  be  attached  to  the  status  of  the  litigation, 
we  are  of  the  view  that  on  April  1,  1916,  the  appellee's 
rights  in  the  litigation  were  not  a  proper  subject  of  taxa- 
tion. 
The  judgment  of  the  district  court  is,  therefore, 

Affibmed. 
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Robert  G.  Hall^  appellee^  v.  Germantown  State  Bank 

ET  AL.,  appellants. 
Filed  Febbuabt  23,  1921.     No.   21816. 

• 

1.  Master  and  Servant:  Wobkmen's  Compensation  Act:  Penalties. 
"Under  the  workmen's  compensation  act  perledical  instalments  of 
compensation  for  an  injury  to  an  employee  do  not  become  due, 
in  the  sense  that  they  carry  the  statutory  penalties  for  nonpay- 
ment, until  the  obligation  of  the  employer  is  definitely  ascertained 
or,  settled  in  the  exercise  of  proper  diligence  on  his  part,  where 
there  is  a  reasonable  controversy  over  the  extent  of  the  injury  as  a 
basis  for  the  number  of  periodical  payments  and  the  amount  of 
each."    Osbom  v.  Omaha  Structural  Steel  Co.,  ante,  p.  216. 

2.  :  :  .     Where  in  such  action  the  controversy 

is  over  the  percentage  of  loss  of  the  use  of  an  injured  arm,  and 
where  the  testimony  in  behalf  of  the  employer  admits  a  given 
percentage  of  permanent  partial  disability,  such  employer,  to  be 
relieved  of  the  penalty  provided  in  the  act  for  nonpayment,  must 
pay  or  tender  to  the  employee  the  amount  admittedly  due. 

3.  Evidence  examined,  and  held,  in  part  to  present  a  reasonable  con- 
troversy as  to  the  extent  of  the  injury. 

Appeal  from  the  district  court  for  Lancaster  county: 
WiLLARD  E.   Stewart,  Judge.    A^rmed  on  condition. 

Hall,  Baird  d  WillianiSy  for  appellants. 

R.  J.  Greene,  contra. 

Day,  J. 

This  is  an  appeal  by  the  defendants  from  a  judgment 
of  the  district  court  for  Lancaster  county  awarding  plain- 
tiff compensation,  together  with  a  penalty  for  waiting 
time  and  an  attorney's  fee,  in  an  action  arising  under  the 
provisionB  of  the  workmen's  compensation  act. 

On  December  18,  1919,  the  plaintiff,  while  employed  as 
a  brick-mason  by  the  defendant  Germantown  State  Bank 
suffered  a  fracture  of  the  head  of  the  radius  at  the  right 
elbow  joint.  It  is  conceded  that  the  injury  arose  out 
of  and  in  the  course  of  the  employment,  and  also  that 
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defendant  Ocean  Accident  k  Guarantee  Corporation  car- 
ried the  risk  and  was  properly  made  a  party  defendant. 
At  the  time  of  the  accident  the  plaintiff  was  earning 
f  67.50  a  week,  which  would  entitle  him  to  recover  f  15  a 
week  compensation. 

Following  the  accident  the  defendant  insurance  com- 
pany voluntarily  paid. the  plaintiff  fl5  a  week  for  a 
period  of  17  weeks,  or  up  to  April  13,  1920,  at  which 
time  its  agent  informed  the  plaintiff  that  he  was  able 
to  resume  his  work,  that  the  company  would  pay  no 
further  sums  on  account  of  the  injury,  and  that  if  he  re- 
ceived any  more  he  would  have  to  get  it  though  an  award 
of  the  compensation  commissioner.  The  plaintiff,  there- 
upon, resumed  his  work  at  the  former  wages,  performing 
it,  however,  with  great  pain  and  considerable  disadvan- 
tage on  account  of  the  limitations  in  the  use  of  his  arm. 
He  was  not  able  to  keep  up  the  speed  required  in  working 
for  contractors  and  was  finally  obliged  to  forego  that 
class  of  work. 

A  qomplaint  was  filed  before  the  compensation  com- 
missioner by  the  plaintiff,  and  upon  a  hearing  on  Sep- 
tember 10,  1920,  an  award  was  made  that  the  plaintiff 
have  and  recover  from  the  defendants  the  sum  of  f  15  a 
week  for  a  period  of  22  V^  weeks,  commencing  April  15, 
1920,  together  with  medical  and  hospital  expenses.  From 
this  award  defendants  appealed  to  the  district  court, 
where,  upon  a  trial  on  October  25,  1920,  it  was  adjudged 
that  the  plaintiff  have  and  recover  compensation  from 
the  defendants  for  a  period  of  22 V^  weeks  at  the  rate  of 
f  15  a  week,  with  interest  thereon,  and  for  waiting  time — 
in  all  |480— together  with  an  attorney's  fee  of  f  100. 

It  is  argued  by  the  defendants  that  the  judgment  al- 
lowing compensation  for  22 1^  weeks  is  excessive  and  not 
supported  by  the  evidence,  and  also  that  the  court  erred 
in  allowing  any  sum  as  a  penalty  for  waiting  time.  The 
testimony  is  clear  that  for  a  period  of  17  weeks  immediate- 
ly following  the  accident  the  plaintiff  was  wholly  inca- 
pacitated from  performing  his  usual  labor.    At  the  ex- 
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piration  of  that  period  there  existed  a  stiffness  of  the 
elbow  joint  and  some  limitation  in  the  free  movement  of 
the  arm.  The  ease  was  tried  upon  the  theory  that  the 
plaintiff  had  suffered  a  permanent  partial  loss  of  the  use 
of  his  arm.  The  physician  called  on  behalf  of  the  de- 
fendants admitted  that  there  was  a  slight  limitation  of 
the  use  of  the  arm,  that  there  was  a  limitation  of  flexion 
of  between  one  and  three  degrees,  and  gave  his  opinion 
that  in  terms  of  percentage  the  disability  of  the  arm 
was  "5  per  cent,  at  most." 

The  plaintiff,  in  his  own  behalf,  stated  his  inability 
to  do  the  work  as  he  had  formerly  done.  He  exhibited 
his  arm  to  the  court,  and  demonstrated,  by  going  through 
various  movements,  the  limitation  of  the  natural  move- 
ments of  the  arm.  A  letter  was  also  received  in  evidence, 
without  objection,  from  a  physician  who  had  examined 
the  plaintiff's  arm  on  August  14,  1920,  which  stated  that 
the  plaintiff  had  "joint  irritation  and  strickening  of  right 
elbow;  pronaton  and  supernation  of  right  radius,  about 
10    to  15   per  cent." 

While  the  testimony  may  not  be  entirely  free  from 
doubt,  we  are  fairly  satisfied  that  the  finding  of  the  trial 
court  that  plaintiff  Avas  entitled  to  compensation  for  22 14 
weeks  is  supported  by  the  testimony.  We  are  of  tlie 
opinion,  however,  that  the  court  misapplied  the  law  to 
the  facts  in  allowing  a  penalty  for  waiting  time  for  the 
entire  period  of  22i/>  weeks.  The  controversy  was  over 
the  extent  of  plaintiff's  permanent  partial  loss  of  the  use 
of  his  arm. 

Under  the  provisions  of  the  compensation  act,  an  em- 
ployee, for  the  loss  of  an  arm,  is  entitled  to  receive  com- 
pensation, at  the  rate  designated,  for  a  period  of  225 
weeks,  and  for  the  permanent  partial  loss  of  the  use  of  an 
arm  the  compensation  allowed  is  such  proportion  of  the 
entire  loss  as  the  disability  produced  bears  to  the  whole. 
Eev.  St.  1913,  sec.  3662,  as  amended  by  section  2,  ch.  91, 
Laws  1919. 
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As  we  construe  the  testimony,  the  defendants'  evidence 
is  a  practical  admission  that  the  plaintiff  had  suffered 
a  5  per  cent,  disability,  which  would  entitle  him  to  com- 
pensation for  11^/4  weeks.  The  mere  fact  that  the  plain- 
tiff was  claiming  a  greater  percentage  of  disability  was 
no  legal  justification  for  the  defendants  withholding  the 
payments  admittedly  due.  In  order  to  relieve  themselves, 
from  the  penalty,  the  defendants  should  have  at  least 
made  tender  of  the  amount  admittedly  due.  The  plain- 
tiff, on  the  other  hand,  was  claiming  that  his  disability 
was  more  than  5  per  cent,  of  the  loss  of  the  use  of  his  arm, 
and  in  this  contention  the  court  agreed  with  him  and 
found  that  his  disability  was  equal  to  10  per  cent.,  or  for 
a  period  of  221/2  weeks.  Rev.  St.  1913,  sec.  3666,  as 
amended  by  section  4,  ch.  91,  Laws  1919,  provides  in  part: 

"Except  as  hereinafter  provided,  all  amounts  of  com- 
pensation payable  under  the  provisions  of  this  article 
shall  be  payable  periodically  in  accordance  with  the 
methods  of  payment  of  the  wages  of  the  employee  at  the 
time  of  the  injury  or  death.  Provided,  fifty  per  centum 
shall  be  added  for  waiting  time  for  all  delinquent  pay- 
ments after  thirty  days'  notice  has  been  given  of  disabil- 
ity." 

Construing  this  provision  in  Updike  Grain  Co,  v,  Stcofi- 
son,  104  Neb.  661,  and  O shorn  v.  Omaha  Structural  Steel 
Co.,  ante,  p.  216,  it  was  held  that  the  periodical  instal- 
ments of  compensation  for  an  injury  to  an  employee  do 
not  become  due,  in  the  sense  that  they  carry  the  statutory 
penalties  for  nonpayment,  until  the  obligation  of  the  em- 
ployer is  definitely  ascertained  or  settled  in  the  exercise 
of  proper  diligence  on  his  part,  where  there  is  a  reason- 
able controversy  over  the  extent  of  the  injury  as  a  basis 
for  the  number  of  periodical  payments  and  the  amount 
of  each.  As  we  view  the  testimony,  there  was  a  reasonable 
controversy  as  to  whether  the  plaintiff's  disability  exceed- 
ed 5  per  cent,  of  the  loss  of  use  of  his  arm.  Upon  the 
whole  record  we  are  of  the  opinion  that  plaintiff  is  en- 
titled to  recover  compensation  for  22V^  weeks  at  the  rate 
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of  |15  a  week,  together  with  the  50  per  cent,  penalty  for 
one-half  of  that  period,  with  interest  thereon,  and  the 
attorney's  fee  allowed  by  the  court.  The  defendants  hav- 
ing succeeded  in  reducing  the  judgment  of  the  trial  court, 
no  attorney's  fee  will  be  allowed  in  this  court. 

Although  proper  notice  was  not  given  by  the  plaintiff 
in  his  cross-appeal,  we  have  considered  it  as  though  prop- 
erly made,  and  conclude  that  the  judgment  of  the  district 
court  is  all  that  the  plaintiff  is  entitled  to  recover  under 
the  record  as  made. 

From  what  has  been  said,  it  follows  that  the  judgment 
is  excessive  to  the  amount  of  f58.13.  If  plairitiflf  files  a 
remittitur  of  f58.13  within  10  days,  the  judgment  will 
be  aflBrmed;  otherwise,  it  will  be  reversed  and  remanded. 

Affirmed  on  condition. 


Lewis  H.  Blackledge  et  al.^  appellees,  v.  Fatcmers 
Independent  Telephone  Company,  appellant. 

Filed  February  23,  1921.     No.   21176. 

1.  Telegraphs  and  Telerhones:  Physical  Connections  of  Telephone 
Lines.  The  statute  requiring  phirsical  connections  to  be  made 
between  telephone  companies  (Rev.  St.  1913,  sees.  7414,  7417)  ap- 
plies to  companies  operating  "trunk  and  toll"  lines,  and  con- 
templates only  the  forwarding  of  messages  when  such  lines  are 
used. 

2.  :  :  PowKRs  of  State  Railway  Commission.  The  rail- 
way commission  is,  by  the  Constitution,  given  plenary  power  to 
regulate  and  control  telephone  companies  which  are  operated  as 
public  utilities,  but  such  powers  are  subject  to  the  general  con- 
stitutional limitations  and  subject  to  whatever  specific  legislation 
is  enacted  providing  the  manner  and  limit  and  extent  that  the 
power  shall  be  exercised. 

3.  : :  .  Though  at  common  law  such  public  utili- 
ties could  not  be  required  to  make  physical  connections  of  their 
telephone  systems,  the  legislature  or  the  railway  commission  may 
order  such  connections  when  public  convenience  and  necessity  re- 
quire, provided  that  the  company  required  to  render  the  service 
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will  receive  proper  compensation  for  the  additional  service  which 
it  renders,  and  that  such  conditions  are  imposed  as  will  protect 
such  company  in  its  individual  management  and  control  of  its 
own  property,  and  that  the  order  does  not  so  operate  as  to  create 
or  allow  of  such  discriminatory  conditions  as  will  cause  injury  to 
the  company  concerned. 

4.   :  -^ :  :  Due  Pbocess  of  Law.    Where  the  railway 

commission,  as  a  condition  of  an  order  requiring  the  physical 
connection  of  two  companies,  directs  that  the  two  companies  shall 
divide  all  new  husiness,  in  such  proportions  that  the  relation  In 
size*  of  the  one  company  to  the  other  shall  not  change  hut  shall 
be  continuously  maintained  so  long  as  the  order  of  exchange  of 
service  shall  operate,  the  right  of  either  company  to  accept  asi 
subscribers  all  who  shall  apply  in  the  territory  covered  by  their 
system  is  denied,  and  the  effect  of  such  order  is  to  take  the  com- 
pany's property  without  due  process  of  law. 

5.  :  :  Power  of  Coubts.  A  regulation  requiring  the  ex- 
change of  service  between  telephone  companies  is  legislative  in 
character  and  cannot  be  modified,  but  must  be  either  approved 
or  set  aside  by  the  courts,  except,  however,  such  portions  as  are 
distinctly  separable  may  be  sustained  or  annulled  as  separate  and 
independent  regulations. 

Appeal  from  the  State  Railway  Commission.  Reversed. 

Ifoicard  S,  Foe,  Stiner  d  Boslaugh  and  W.  M,  Whelan, 
for  appellant. 

Lewis  H.  Blackledge  and  Bernard  McNeny,  contra, 

Flansburg,  J. 

Appeal  from  an  order  of  the  Nebraska  State  Railway 
Commission,  requiring  physical  connection  between  tele- 
phone companies  for  the  exchange  of  local  service,  as 
well  as  for  the  transmission  of  long-distance  messages. 

The  Farmers  Independent  Telephone  Company  and  the 
Lincoln  Telephone  &  Telegraph  Company,  both  Nebraska 
corporations,  are  engaged  in  the  telephone  business  at 
Red  Cloud,  Nebraska.  Each  operates  a  local  exchange, 
and  in  that  business  they  are  direct  competitors.  The 
Farmers  company  has,  also,  farm  lines  extending  into  the 
country,  and  has  switching  exchanges  with  certain  other 
independent  companies    which   operate  small   telephone 


Vol.  105]  JANUARY  TERM,  1921.  715 

Blackledge  t.  Fanners  Independent  Telephone  Co. 

exchanges  in  neighboring  towns.  The  Lincoln  company 
has  an  extended  business  over  the  entire  state  and  operates 
long-distance  lines  in  connection  with  and  as  a  part  of 
tl\e  Bell  system  throughout  the  United  States  and  Canada. 

For  some  years  prior  to  October  1,  1917,  a  physical 
connection  had  been  maintained  between  the  exchanges 
of  the  two  companies  at  Red  Cloud,  and  the  subscribers 
of  the  Farmers  company  had  been  given  the  privilege  of 
directly  transmitting  telephone  messages  over  the  Lincoln 
company's  long-distance  lines.  By  reason  of  the  dupli- 
cation of  telephones,  found  necessary  by  many  subscrib- 
ers, and  the  other  inconveniences  incident  to  the  division 
of  the  local  business  at  Red  Cloud  between  the  two  com- 
panies, a  movement  t)egan  among  certain  telephone  users 
for  the  elimination  of  one  or  the  other  of  these  companies 
from  the  field.  Meetings  were  held  and  an  agreement 
reached  by  a  number  of  citizens,  to  the  effect  that  they 
would  patronize  the  Farmers  company  exclusively.  As  a 
result,  84  of  the  Lincoln  subscribers  immediately  trans- 
ferred to  the  Farmers  company.  The  Lincoln  company, 
in  the  protection  of  its  own  interests,  promptly  discon- 
tinued the  long-distance  service  formerly  rendered  the 
subscribers  of  the  Farmers  company.  The  Farmers  com- 
pany then  made  application  to  the  railway  commission 
for  an  order  requiring  the  reestablishment  of  the  long- 
distance service.  In  that  proceeding  the  two  complain- 
ants, who  are  citizens  of  Red  Cloud,  and  telephone  users, 
intervened;  the  one  praying  for  an  order  to  require  the 
two  companies  to  mutually  exchange  all  telephone  ser- 
vice, local  as  Avell  as  long-distance,  and  the  other  that 
the  two  companies  be  required  to  consolidate  their  tele- 
phone systems  in  Red  Cloud. 

The  railway  commission,  after  a  hearing,  entered  an 
order  requiring  the  Lincoln  company  to  furnish  long-dis- 
tance service  to  subscribers  of  the  Farmers  eompany  and 
to  reestablish  physical  connection  between  the  two  plants 
for  that  purpose.  It  also  ordered  that  the  tw^o  companies 
make  necessary  physical  connection,  and  that  each  be 
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required  to  receive  and  transmit  all  local  calls,  originat- 
ing on  the  lines  of  the  other,  where  destined  to  a  sub- 
scriber on  its  own  local  lines.  As  compensation  for  the 
exchange  of  local  service,  the  rates  to  all  local  subscribers 
of  each  of  the  companies  were  increased.  All  business 
subscribers  were  increased  75  cents  a  month,  residence 
subscribers  20  cents  a  month,  and  farm  and  switching 
subscribers  10  cents  a  month.  The  railway  commission 
then  made  a  specific  finding,  to  the  effect  that  the  above 
orders,  if  granted  without  other  conditions,  would  work 
injuriously  to  the  Lincoln  company  and  would  result  in 
a  practical  confiscation  of  its  properties  at  Red  Cloud, 
since  all  of  its  subscribers  would  eventually,  under  the 
circumstances  created,  transfer  to  'the  Farmers'  lines. 
It  was  therefore  further  ordered,  avowedly  as  a  protec- 
tion to  the  interests  of  the  Lincoln  company,  that  the 
future  local  telephone  business  should  be  divided,  and 
that  neither  company  should  accept  new  or  additional 
local  subscribers  in  numbers  sufficient  to  change  the  pro- 
portion in  size  that  one  company  bore  to  the  other  on 
October  1,  1917.  The  Farmers  company  appeals,  com- 
plaining of  all  those  provisions,  except  the  order  cover- 
ing the    long-distance  service. 

It  is  insisted  that  the  statute.  Laws  1913,  ch.  79  (Rev. 
St.  1913,  sees.  7414,  7417 ) ,  requires  only  connections  with 
trunk  and  toll  lines,  and  not  a  general  exchange  of  local 
business.  The  title  and  body  of  the  act,  we  think,  con- 
firm this  contention.  The  title  of  the  act  refers  only  to 
"trunk  and  toll"  lines,  and  the  body  of  the  act  also  refers 
specifically  to  such  lines  and  provides  for  the  divisii)n 
of  tolls  for  long-distance  service  only.  It  is  also  provideil 
that  the  tolls  for  the  transmission  of  each  particular 
message  shall  be  divided,  in  part,  upon  the  basis  of  the 
number  of  miles  of  line  furnished  by  the  respective  com- 
panies. We  find  nothing  in  the  act,  however,  which  at- 
tempts to  limit  the  general  power  of  the  railway  com- 
mission over  telephone  companies  in  so  far  as  its  action 
may  go  beyond  and  not  be  in  conflict  with  the  mandatory 
provisions  of  this  act. 
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By  the  Constitution  (article  V,  sec.  19a)  the  railway 
commission  is  given  general  power  to  regulate  and  control 
such  companies  according  to  its  own  judgment  and  discre- 
tion, subject  to  the  general  constitutional  limitations,  and 
except  in  so  far  as  the  legislature  shall,  by  specific  legis- 
lation, provide  how,  and  limit  to  what  extent,  that  jwwer 
shall  be  exercised. 

The  railway  commission  has,  then,  full  and  plenary 
power,  legislative  in  character,  to  control  these  companies, 
and  to  pass  reasonable  rules  and  regulations  for  the  con- 
duct of  their  business.  It  is  authorized,  in  that  regard,  to 
exercise  the  police  power  of  the  state  and  that  power  of 
regulation  and  control  which  is  impliedly  reserved  by  the 
state  in  the  grant  of  charters  to  such  public  utilities. 

It  is  the  contention  of  the  Farmers  company  that  a  phys- 
ical connection  can  be  required  between  telephone  com-* 
panics  only  through  a  legislative  enactment  or  by  virtue 
of  contract,  and  that  the  order  of  the  railway  commission 
goes  beyond  the  provisions  of  the  statute,  above  mentioned. 
It  is  true  that,  by  the  common  law,  public  utilities  owed 
no  duty  beyond  their  existing  lines,  and,^therefore,  no 
obligation  to  make  physical  connections  or  exchange  service 
with  each  other.  Each  had  the  right  to  operate  independ- 
ently. Where  the  common  law  is  not  changed  by  legis- 
lation, a  court  would,  therefore,  find  no  authority  upon 
which  to  base  an  order  for  such  physical  connections  or 
exchange  of  service.  Home  Telephone  Co.  v.  People's 
Telephone  &  Telegraph  Co,,  125  Tenn.  270 ;  Pacific  Tele- 
phone &  Telegraph  Co.  v.  Anderson,  196  Fed.  699 ;  Home 
Telephone  Co.  v.  Sarcoxie  Light  &  Telephone  Co.,  236  Mo. 
114,  36  L.  R.  A.  n.  s.  124 ;  State  v.  Cadwallader,  172  Ind. 
619,  87  N.  E.  644  (on  rehearing)  89  N.  E.  319;  Pacific 
Telephone  &  Telegraph  Co.  v.  Eshlemav,  166  Cal.  640,  BO 
L.  R.  A.  H.  s.  652. 

The  railway  commission  is,  by  the  Constitution,  dele- 
gated authority  which  is,  in  its  nature,  legislative,  and  the 
common  law  is  not  a  limitation  upon  that  power.  Its 
orders,  as  well  as  the  statutory  enactments  of  the  legisla- 
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ture,  must  meet  constitutional  requirements,  and  must  not 
be  oppressive  nor  arbitrary,  nor  disregard  substantial  prop- 
erty rights. 

The  question  arises  whether  or  not  the  order  of  the  rail- 
way commission  in  this  case,  based  in  part  upon  the  statute 
mentioned,  and  in  part  a  direct  exercise  of  its  own  power, 
can  be  justified  as  a  reasonable  regulation  of  the  business 
and  service  of  these  companies,  or  does  it  offend  against 
those  constitutional  inhibitions,  prohibiting  the  taking 
of  property  without  due  process  of  law,  or  without  just 
compensation? 

Although  it  has  been  held  {Pucific  Telephone  d  Telegraph 
Co.  V.  Eshleman,  supra)  that,  to  require  physical  connec- 
tion between  different  telephone  systems  and  to  compel  one 
company  to  furnish  the  service  of  its  lines  to  the  patrons 
of  the  other  company,  cannot,  under  any  conditions,  be 
justified  as  a  regulation,  but  must  be  considered  a  taking 
of  property,  and  that  it  can  only  be  accomplished  through 
the  exercise  of  the  power  of  eminent  domain,  it  is  now 
quite  universally  recognized  that  the  state,  or  its  delegated 
authorities,  H^y,  in  the  exercise  of  its  police  power  or  its 
power  to  regulate  public  service  corporations,  compel  such 
physical  connections  and  compel  the  one  company  to  fur- 
nish its  wires  for  the  transmission  of  messages  originating 
on  the  other  company's  lines,  provided  that  an  arrangement 
is  made  so  that  the  company  required  to  render  the  service 
will  receive  proper  compensation  for  the  additional  service 
which  it  renders,  and  that  such  conditions  are  imposed 
as  will  protect  such  company  in  its  individual  management 
and  control  of  its  own  property,  and  that  the  order  does 
not  so  operate  as  to  create  or  allow  of  such  discriminatory 
conditions  as  will  cause  injury  to  the  company  concerned. 
Pacific  Telephone  &  Telegraph  Co.  v,  Wright-Dickinson 
Hotel  Co.,  214  Fed.  666;  Pioneer  Telephone  &  Telegraph 
Co.  V.  State,  111  Pac.  (Okla.)  580;  Pioneer  Telephone 
&  Telegraph  Co.  v.  State,  11  Okla.  216 ;  Pioneer  Telephone 
&  Telegraph  Co.  v.  State,  78  Okla.  38 ;  Wisconsin  Telephone 
Co.  V.  Railroad   Commission,  162  Wis.   383;    Michigan 
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State  Telephone  Co.  v.  Michigan  Railroad  Commission, 
193  Mich.  515;  State  v.  Skagit  River  Telephone  &  Tele- 
graph Co.,  85  Wash.  29;  Southwestern  Telegraph  &  Tele- 
phone Co.  V.  State,  150  S.  W.  (Tex.  Civ.  App.)  604;  Idem, 
109  Tex.  337 ;  City  of  Milbank  v,  Dakota  Central  Telephone 
Co.,  37  S.  Dak.  504. 

Whether  the  regulation  is  made  by  the  order  of  the  rail- 
way commission,  or  by  legislative  enactment,  it  can,  in  ei- 
ther event,  be  upheld  only  after  providing  an  equitable  ad- 
justment of  the  rights  involved. 

The  principle  of  requiring  such  physical  connection 
of  lines  in  furtherance  of  public  service  and  for  the  public 
convenience  was  first  recognized  as  applied  to  railroads. 
Michigan  Central  R.  Co.  v.  Michigan  Railroad  Commis- 
sion^  236  U.  S.  615 ;  Wisconsin,  M.  &  P.  R,  Co.  v.  Jacohson, 
179  U.  S.  287;  State  of  Washington  v.  Fairchild,  224  U.  S. 
510. 

When  a  telephone  company  procures  a  connection,  so  as 
to  be  allowed  the  use  of  long-distance  wires  of  another, 
or  where  two  companies  are  required  to  connect  their 
long-distance  toll  lines,  the  toll  charges,  being  based  on 
distance  of  transmission  of  messages,  may  be  so  appor- 
tioned that  each  company  will  get  compensation  for  just 
such  part  of  the  services  that  it  renders  in  the  trans- 
mission of  each  individual  message.  To  that  extent  there 
is  a  clear  analogy  in  principle  to  the  rule  as  applied  to 
railroad  companies,  where  the  transportation  charges  are 
automatically  apportioned  between  the  two  companies, 
one  company  receiving  compensation  for  that  part  of 
the  service  rendered  up  to,  and  the  other  beyond,  the 
connecting  point. 

Where  two  telephone  companies  are  competing  for  local 
business  and  one  of  them  has  long-distance  lines  which 
it  has  been  compelled,  by  regulatory  order,  to  furnish 
to  the  patrons  of  the  other  company,  it  has,  in  some  in- 
stances, been  found  necessary,  in  order  to  maintain  an 
equality  between  the  companies  and  to  insure  a  proper  com- 
pensation to  the  company  furnishing  additional  service,  to 
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pronde  a  switching  charge  against  patrons  of  the  other 
company,  to  be  collected  in  addition  to  the  regular  toll  rates 
charged  to  the  subscribers  of  the  company  having  the 
long-distance  lines.  Wisconsm  Telephone  Co.  v.  Railrodd 
Commission^  supra;  Southwestern  Telegraph  &  Telephone 
Co.  V,  State  J  supra;  Pacific  Telephone  d  Telegraph  Co. 
V.  Wright-Dickinson  Hotel  Co.,  supra. 

The  order  of  the  railway  commission,  in  the  case  here 
before  us,  requires  an  exchange  of  all  local  service,  and 
provides  a  flat  rate,  instead  of  an  individual  switching 
charge,  as  compensation  for  the  additional  service  to  be  ren- 
dered by  the  respective  companies.  The  local  service  of 
these  companies  as  to  their  own  subscribers  is  also  not 
based  upon  toll  rates,  but  on  a  flat  rate  per  month,  so  that 
there  is  not  the  same  opportunity  for  apportioning  the 
compensation  between  the  companies  for  the  transmission 
of  a  message  from  the  lines  of  one  over  the  lines  of  the 
other,  as  there  is  where  the  two  companies  are  operating 
their  lines  on  toll  charges.  No  complaint  is  made  that  a 
flat  rate  cannot  be  justified  in  place  of  a  toll  rate,  and 
we  do  not  now  see  any  reason  why  a  flat  rate  would  pre- 
vent a  possibility  of  proper  apportionment  of  compensa- 
tion between  the  companies,  where  the  service,  upon  which 
the  flat  rate  is  to  be  based,  is  of  such  a  uniform  character 
that  such  a  rate  would  work  reasonably  and  equitably  a£i 
to  all  concerned,  and  would  result  in  no  discrimination. 

The  order  under  consideration  gives  to  each  of  the 
companies,  alike,  an  increase  of  75  cents  for  business 
telephones,  20  cents  for  residence  telephones,  and  10  cents 
for  farm  telephones,  but  the  telephone  rates  of  these  two 
companies,  to  which  these  increases  are  to  be  added,  are  not 
the  same.  The  Lincoln  company^s  rates  are  from  f2  to 
$2.50  a  month  for  business  service,  and  from  f  1  to  f  1.50 
for  residence  service,  while  the  Farmers  company's  rates 
are  |1.50  for  business  service  and  $1  for  residence  service. 
Bv  the  order  entered,  tliere  is  an  effectual  consolidation 
of  the  service  of  these  two  companies  by  which  ^  subscriber 
of  the  one  company  ajjpears  to  receive  practically  the  same 
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service  as  a  subscriber  of  the  other  company.  The  rates 
to  the  subscribers  of  the  Farmers  company  are,  how- 
ever, under  this  arrangement,  considerably  lower.  Fur- 
thermore, it  would  appear  that  the  use  of  the  Lincolir  com- 
pany's higher  rate  lines  would  be  more  valuable  than  the 
use  of  the  Farmers'  lines.  It  is  the  service  of  these  lines 
that  the  two  companies  are  required  to  exchange,  and  yet 
the  one  company  receives  no  more  for  the  service  than  the 
other. 

The  matter  of  the  fixation  and  adjustment  of  the  condi- 
tions and  of  rates,  where  an  exchange  of  service  is  ordered, 
is  one  exclusively  for  the  railway  commission,  and  not  for 
the  courts.  The  one  function  of  the  court  is  to  determine 
whether  such  an  order  as  has  been  made  can  be  legally 
justified.  The  commission  has  apparently  not  attempted 
to  work  out  a  system  of  rates  and  charges  which  would 
work  as  an  equitable  foundation  for  an  exchange  of  ser- 
vice, and  this  may  have  been  for  the  reason  that  it  con- 
sidered such  could  not  be  done.  However  that  may  be, 
the  findings  of  the  commission  show  that  the  Lincoln  com- 
pany has  sustained  a  considerable  loss  of  patronage  by 
reason  of  the  Farmers  company's  competition,  which  has 
the  advantage  of  local  ow^nership;  and  the  commission 
further  finds  that  the  requirement  for  an  exchange  of 
local  and  long-distance  service,  as  covered  by  those  por- 
tions of  the  order  that  we  have  just  discussed,  will  in 
practical  effect  work  a  confiscation  of  the  Lincoln  com- 
pany's property  through  the  process  of  a  complete  loss  of 
its  local  subscribers  to  the  other  company,  unless  some  pro- 
vision is  made  in  the  order  which  will  afiford  protection. 
Such  an  order,  to  be  sustained,  must  be  one  that  will 
operate  reasonably,  and  not  be  arbitrary,  nor  violate  con- 
stitutional inhibitions.  Unless  a  reasonable  adjustment 
can  be  made  where  the  Lincoln  company  can  be  protected 
against  such  a  detriment  and  substantial  loss  as  the  rail- 
way commission's  findings  show  that  it  will  otherwise  suf- 
fer, it  seems  clear  to  us  that  this  company  cannot  legally 
be  forced  to  furnish  either  long-distance  or  local  service 
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to  the  patrons  of  its  competitor.  Pioneer  Telephone  & 
Telegraph  Go.  v.  State,  111  Pac.  (Okla.)  580,  supra.  For, 
as  said  in  the  case  just  cited :  "A  connection,  under  rules 
and  regulations  that  amount  to  the  destruction  of  proper- 
ty, or  that  works  a  discrimination  against  the  subscribers 
of  either  exchange,  would  amount  to  the  taking  of  property 
without  due  process  of  law.  The  state,  of  course,  has 
the  power  to  take  private  property  for  public  use  under 
its  rights  of  eminent  domain ;  but  this  can  only  be  done 
for  a  fair  consideration.  The  section  of  Ihe  constitution 
contemplates  the  physical  connection  and  the  regulation  of 
such  union  under  the  police  powers  of  the  state.^' 

The  order  of  the  railway  commission  contains  a  provi- 
sion calculated  to  protect  the  Lincoln  company ;  it  is  that 
all  new  business  shall  be  divided  in  such  proportions  be- 
tween the  companies  that  the  relation  in  size  of  the  one 
company  to  the  other  shall  not  change  but  shall  be  con- 
tinuously maintained  throughout  all  future  growth,  or  so 
long  as  the  order  for  exchange  of  service  shall  operate. 

Serious  inconvenience  is  a  necessary  result  of  having 
two  local  telephone  companies  in  operation  side  by  side, 
and,  though  such  duplication  cannot  be  justified  from  an 
economic  standpoint,  it  must  be  remembered  that 'these 
companies  each  received  a  franchise  to  operate  in  the  same 
locality  and  that  they  have  built  plants  and  extended  their 
lines  throughout  the  territory  granted.  Their  expenditures 
and  investments  have  been  based  upon  the  public  grant 
and  their  rights  have  become  vested.  It  must  be  remem- 
bered also  that  these  companies  owe  a  duty  to  the  public. 
They  not  only  have  the  right  to  seek  subscribers  in  the 
territory  where  they  are  operating,  but  all  persons  wishing 
to  become  subscribers  have  the  reciprocal  right  to  demand 
that  they  shall  become  such  subscribers  and  that  the  ser- 
vice of  that  public  utility  wiiich  they  choose  shall  l)e  ren- 
dered to  them.  To  grant  to  such  a  company  the  right  to 
construct  a  telephone  line,  and  then  later  to  deny  it  the 
right  to  have  all  persons  along  that  line  connect  with  it  as 
subscribers,  is  to  take  away  the  very  grant  that  has  been 
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given.  It  is  to  deny  the  company  the  very  use  of  the  prop- 
erty for  which  the  property  was  especially  constructed. 
Statutes  have  been  passed  in  some  states  providing  that  a 
public  utility  shall  not  extend  its  lines  into  new  territory 
unless  it  shall  have  procured  a  certificate  from  a  regulatory 
commission,  showing  that  the  territory  is  not  already  ad- 
equately served  and  that  public  necessity  and  convenience 
require  additional  service.  The  order  here  cannot  be  justi- 
fied on  the  principles  underlying  those  regulations.  Those 
regulations,  when  within  reasonable  limits,  do  not  affect 
vested  rights,  but  deal  only  with  an  extension  of  grants 
to  such  companies  into  territory  not  theretofore  served 
by  them.  We  do  not  hesitate  to  say  that  the  order  of  the 
railway  commission,  requiring  the  division  of  new  busi- 
ness, cannot  l)e  l^ally  justified,  and  is  the  taking  of  prop- 
erty rights  without  due  process  of  law. 

The  provision  as  to  the  division  of  such  new  business  is 
so  correlated  and  interdependent  with  the  other  provisions 
of  the  order  that  it  cannot  be  separated  from  them.  The 
order  of  the  railway  commission  in  this  case  is  an  entirety. 
It  cannot  be  divided  into  separate  and  independent  orders. 
It  is,  furthermore,  a  regulation,  legislative  in  character, 
and  cannot  be  modified  or  changed  by  this  court.  The 
order,  as  found,  must,  so  far  as  the  power  of  this  court 
goes,  be  either  approved,or  set  aside.  Omaha  d  C.  B,  Street 
R.  Co.  V.  Nebraska  State  Raihcay  Commission^  103  Neb. 
695;  Nebraska  Telephone  Co,  v.  State,  55  Neb.  627;  Peo- 
ple V.  McCall,  245  U.  S.  3i5;  Minneapolis,  St.  P.  d  8.  S. 
M.  R.  Co.  V.  Railroad  Commission,  136  Wis.  146 ;  Hooper 
Telephone  Co.  v.  Nebraska  Telephone   Co.,  96  Neb.  245. 

For  the  reasons  given,  the  order  of  the  railway  commis- 
sion is  annulled  and  set  aside,  without  prejudice  to  the 
rights  of  any  of  the  parties  concerned  to  further  procecKl- 
ings  before  the  commission,  for  the  purpose  of  arriving  at 
some  reasonable  regulation  for  the  exchange  of  service, 
under  such  conditions,  if  they  can  be  found  in  this  case, 
as  will  be  legally  justifiable  and  within  constitutional 
limits. 

BEyi:ssBD. 
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Edwin  D.  Gould,  appellee,  v.  Daniel  G.  Rockwell  et  al., 

appellants. 

Filed  Pebbuabt  23,  1921.    No.  21309. 

1.  Brokers:  Contract:  Cokbtbuction.  When  an  owner  of  land  enters 
into  a  written  contract,  whereby  he  lists  his  land  with  a  broker 
"for  sale/'  though  the  description  of  tiie  land  and  the  terms  of 
sale  are  set  out  therein,  the  broker's  authority  to  enter  into  a 
contract  of  sale  for  his  principal  will  not  be  inferred  from  the 
words  ''for  sale/'  used  in  the  contract,  and,  in  order  that  such 
authority  exists,  it  must  affirmatively  and  unequivocally  appear 
from  the  writing,  or,  at  least,  must  be  so  indicated  from  other 
terms  used,  that  the  contract,  in  the  light  of  surrounding  cir- 
cumstances  or  the  construction  placed  upon  it  by  the  parties,  or 
other  proper  evidence  to  explain  ambiguity,  will  clearly  show 
that  such  authority  was  intended. 

2.  Case  Disapproved.  Paragraph  1  of  Weaver  v.  Snively,  73  Neb. 
35,  disapproved  to  the  extent  that  it  differs  from  the  rule  as 
stated  herein. 

Appeal  from  the  district  court  for  Custer  county :  Bruno 
O.  Hostetler^  Judge.    Reversed  and  dismissed. 

Sullivan y  Squires  &  Johnson,  for  appellants. 

Pratt  &  Earner,  contra. 

Flansburg,  J. 

Action  for  specific  performance,  based  upon  a  contract 
purporting  to  bind  the  defendant  Rockwell  to  a  sale  of  farm 
land  to  the  plaintiflf.  The  defense  was  that  tht-  contract 
was  made  by  the  defendant's  real  estate  asrent.  who  waa 
employed  only  to  find  a  purchaser,  but  who  had  no  written 
authority  to  bind  the  defendant  by  a  contract  of  tlie  sale 
of  his  land.  The  court  found  in  favor  of  the  plaiiiliit',  de- 
creed specific  performance  of  the  contract,  and  the  defend- 
ant ai)peals. 

The  record  shows  that  the  defendant  listed  his  laud 
with  Houghton  &  Perkins,  real  estate  agents,  and  signed 
the  following  agreement : 
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"LAND  LIST. 

"Owner  D.  G.  Rockwell,  Address-Hysham,  Mont.  Acres- 

320.    Sec.  31,  Tw  p ,  Range Custer  county, 

State-Nebr.     Under  cultivation-240  acres;    grass  land-80 

acres;   orchard  ....  acres:   land acres.    House-size 

Barn-size Granary -size Shed-size 

fenced.    No,  wells Distance  to 

town-8  miles.     Shipping  point miles.     Post  oflRce-8. 

SchooMi/^  miles.    Church   miles,    f 56.50  per  acre; 

when  due ;  rate  of  interest ;  lowest  price  and 

terms  of  sale-f  1,000  to  cinch  bargain,  f  4,000.  Mar.  1st.  Bal. 
5  yr.  at  6%. 

"This  is  to  certify  that  I  have  listed  the  above  described 
land  with  Houghton  &  Perkins  for  sale  or  tra<le  for  a 
period  of  ......  months,  and  I  agree  to  pay  $465  commis- 
sion out  of  first  money  received  on  sale.  Good  till  Feb.  1st. 
Dated  8-22-1918. 

"(Signed)  D.  G.  Rockwell,  Hysham,  Mont." 

The  question  is  whether  or  not  this  agreement  was  a 
mere  listing  agreement,  whereby  Houghton  &  Perkins  were 
to  procure  a  purchaser  and  receive  compensation  for  that 
service,  or  whether  the  writing  was  sufficient  authority  to 
them  to  bind  the  defendant  to  a  contract  for  the  sale  of 
the  land  without  any  further  written  authority  from  him. 
The  contract  recites  that  the  land  is  listed  for  sale  or 
trade.  If  the  agents  were  authorized  to  bind  the  defend- 
ant to  a  sale  of  the  land  without  further  consulting  him, 
they  were  also,  under  the  contract,  authorized  to  trade  his 
land.  It  is  most  unreasonable  that  any  owner  of  land 
would  enter  into  such  an  agreement. 

It  is  generally  conceded  that  the  only  duty  of  a  real 
estate  broker  is  to  find  a  purchaser  who  is  ready,  willing 
and  able  to  enter  into  a  contract  according  to  the  terms 
that  have  been  fixed  by  his  principal,  and  that  such  a 
broker  does  not  have  authority  to  proceed  further  and  to 
enter  into  the  contract  as  agent  for  the  principal  or  in  the 
principaPs  stead,  but  that  the  contract,  listing  the  prop- 
erty with  him,  in  order  to  authorize  him  to  enter  into  a 
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contract  for  the  sale  of  the  land,  must  by  its  terms  indi- 
cate unequivocally  that  the  owner  of  the  land  intended 
that  the  broker  should  have  that  authority.  Such  author- 
ity will  never  be  inferred  nor  presumed,  and  the  burden  is 
upon  the  party  seeking  the  benefit  of  the  contract  of  sale 
of  the  land  to  prove  that  the  written  authority  of  the 
agent  did  affirmatively  authorize  the  agent  to  make  the 
contract.  Whitehouse  v.  Ocrdis,  95  Neb.  228;  Miles  v. 
Lampe,  102  Neb.  619 ;  Ross  v.  Graven,  84  Neb.  520 ;  O'Shea 
V.  Rice,  49  Neb.  893. 

When  an  ow^ner  lists  his  property  with  a  real  estate 
broker  for  sale,  it  is  generally  understood  that  the  bro- 
ker's duties  are  merely  to  find  a  purchaser.  No  good  rea- 
son exists  why  the  owner  should  be  required,  when  he  uses 
the  ordinary  expressions  employed  in  such  contracts,  to 
hedge  it  about  with  conditions  limiting  the  authority  of 
such  a  broker  and  preventing  him  from  entering  into  a 
contract  of  sale  without  further  consultation  with  the 
owner;  but  there  is  good  reason  why  the  broker  should 
see  that  his  authority  to  enter  into  a  contract  should  af- 
firmatively appear,  if  he  desires  his  authority  to  extend 
beyond  what  is,  as  an  almost  universal  rule,  given  to  such 
brokers  in  the  relation  between  a  real  estate  agent  and  his 
principal.  No  wider  authority  than  the  mere  privilege  and 
duty  of  finding  a  purchaser  is  to  be  inferred  from  the  use 
of  the  words,  that  the  broker  is  employed  ^^to  sell"  or  "to 
make  a  sale,' '  when  such  expressions  are  not  supplemented 
by  express  terms  in  the  contract  indicating  that  the  bro- 
ker shall  be  allowed  to  bind  his  principal  by  a  contract 
entered  into  by  the  broker  as  the  agent  of  his  principal. 
Such  is  the  overwhelming  weight  of  authority.  Notes,  17 
L.  R.  A.  n.  s.  210;  23  L.  R.  A.  n.  s.  982, 

In  the  case  of  Whitehouse  v.  Gerdis,  supra,  tl;^  court 
stated  that  the  writing  "must  show  that  the  owner  intend- 
ed to  authorize  the  agent  to  make  and  enter  into  a  valid 
contract  of  sale  of  the  land  for  the  owner  in  his  name," 
but  also  said  that  perhaps  it  was  stating  the  rule  too  em- 
phatically to  say  that  such  authority  must  "clearly,  speci- 
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fically,  and  positively"  appear.  As  said  in  Bacon  r.  Davis^ 
9  Cal.  App.  83 :  "No  one  could  reasonably  contend  that  any 
particular  formula  of  words  is  required  to  convey  sncb  au- 
thority, that  the  owner  must  say,  for  instance,  in  hwc  vcrha, 
*I  authorize  you  as  my  agent  to  enter  into  an  executory 
contract  of  sale,'  "  still,  in  order  that  the  contract  show 
the  authority  at  all,  it  must  show  it  aflS^rmatively  and  posi- 
tively, even  though  no  specific  reference  need  be  made  in 
the  exact  language  as  mentioned  in  the  California  case. 

Where  the  contract  is  not  clear  as  to  such  authority,  but 
is  ambiguous  and  capable  of  construction,  then,  of  course, 
extrinsic  matters  and  the  circumstances  surrounding  the 
making  of  the  contract  may  be  resorted  to  as  an  aid  to 
determine  the  intention  of  the  parties.  In  such  event,  the 
construction  placed  by  the  parties  upon  the  contract  is 
of  most  persuasive  force  in  ascertaining  what  the  contract 
really  means.  In  the  case  before  us,  however,  the  contract 
is  not  open  to  construction.  There  are  no  terms  in  the 
contract  indicating  in  any  way  that  it  was  intended  the 
agent  should  be  authorized  to  enter  into  a  contract  of  sale 
for  his  principal. 

It  may  be  further  said  that  the  construction  placed 
upon  this  contract  by  the  defendant  anffby  Houghton  & 
Perkins  clearly  shows  that  they  did  not  interpret  their 
agreement  as  authorizing  Houghton  &  Perkins  to  make  a 
contract  as  agents  of  the  defendant  for  the  sale  of  the  land, 
but,  on  the  other  hand,  the  record  shows  that,  when  they 
found  a  purchaser,  a  contract  was  drawn  up  by  them  and 
forwarded  to  the  defendant  for  signature.  This  he  refused 
to  sign,  but  drew  up  a  contract  and  sent  it  back  to  them. 
This  the  purchaser  refused  to  sign,  and  thereupon,  without 
further  authority,  Houghton  &  Perkins  entered  into  the 
contract  in  question.  By  the  action  of  the  parties  in 
exchanging  what  they  proposed  as  the  contract  to  be  en- 
tered into  by  the  defendant,  it  is  clearly  show^n  that  they 
considered  it  necessary  that  the  defendant  execute  a  con- 
tract for  the  sale  of  the  land,  and  that  Houghton  &  Perkins 
were  not  authorized  to  do  that  for  him. 
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The  plaintiff  lays  particular  stress  upon  the  case  of 
Weaver  v.  Snively,  73  Neb.  35,  relying  upon  the  statement 
of  the  court  in  the  first  paragraph  of  the  syllabus.  The 
rule,  as  there  set  out,  is  based  upon  a  statement  by  the 
court  in  the  case  which  was  unnecessary  to  the  decision, 
and  was,  therefore,  mere  dictum.  It,  furthermore,  ap- 
pears to  be  inconsistent  with  the  former  ^opinions  of  this 
court,  above  referred  to,  and,  to  the  extent  that  it  differs 
from  the  rule  as  stated  herein,  it  is  disapproved. 

The  plaintiff  also  relies  upon  a  statement  by  the  court 
in  the  case  of  Spanogle  v.  Maple  Grove  Land  &  Live  Stock 
Co,,  104  Neb.  342.  It  will  be  noticed,  however,  both  that 
the  contract  involved  in  that  case  differs  from  the  one  now 
under  consideration,  and  that  the  statement  of  the  court, 
that  the  contract  there  might  have  been  authority  to  make 
a  contract  of  sale,  was  only  a  dictum  and  unnecessary  to 
the  decision,  and,  therefore,  not  controlling  here. 

For  the'  reasons  given,  the  judgment  of  the  lower  court 
is  reversed  and  the  case  dismissed. 

Reversed  and  dismissed. 


Alonzo  L.  Krause,  appbu.eb,  v.  Frank  Cox  et  al., 

APPELLANTS. 
Filed  Februaby  23,  1921.     No.  21360. 

1.  Principal  and  Agent:  Promissory  Note:  Payment  to  Third  Party. 
V^There  the  holder  of  a  past-due  note  is  insisting  upon  payment  in 
full  and  procures  a  third  party  to  bring  pressure  upon  the  debtor 
to  persuade  him  to  pay,  the  circumstances  attributable  to  the 
holder's  acts  being  such  as  to  give  the  debtor  reasonable  ground 
to  infer  that  such  party,  although  not  in  possession  of  the  note, 
is  authorized  to  receive  payment  as  agent  for  the  holder,  the 
debtor,  in  the  absence  of  notice  to  the  contrary,  is  entitled  to  as- 
sume that  such  authority  exists,  and  payment  to  such  third  party 
will  be  binding  upon  the  holder. 

2.  Mortgages:  Payment  to  Third  Party:  Burden  of  Proof.  If,  in 
defense  to  a  foreclosure  suit,  an  amount  sufficient  to  discharge  the 
mortgage  debt  is  shown  to  have  been  paid  to  one  authorized  to 
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receive  it  as  the  plaintiff's  agent,  but  the  plaintiff  relies  upon  the 
testimony  of  such  agent  that  the  money  was  to  be  applied  upon 
a  debt  due  to  himself  and  not  upon  the  mortgage  debt,  and  the 
defendant  denies  that  any  such  debt  existed,  the  burden  is  upon 
plaintiff  to  establish  the  existence  and  validity  thereof. 

3.   :  :   Evidence.     Evidence  examined,  and  held  not  to 

establish  with  sufficient  certainty  the  existence  of  any  other  debt 
than  the  one  in  suit  upon  which  the  payment  could  have  been 
applied,  and  that  it  should  be  credited  upon  the  mortgage  debt  in 
suit. 

Appeal  from  the  district  court  for  Thurston  county: 
Guy  T.  Graves^  Judge.    Reversed,  with  directions. 

Ringer,  Bednar  &  King,  for  appellants. 

0.  G.  Anderson,  contra. 

DORSEY^   C. 

The  defendant,  Frank  Cox,  borrowed  $800  of  the  plain- 
tiflF,  and  on  September  5,  1911,  he  and  his  wife  syid  co<le- 
fendant  executed  a  note  therefor  and  a  mortgage  covering 
a  house  and  lots  in  Walthill,  Nebraska.  This  appeal  is 
from  a  decree  foreclosing  said  mortgage.  The  defense  was 
that  the  mortgage  had  been  satisfied  by  the  payment  of 
the  debt  to  Farley  Brothers,  real  estate  agents  at  Walthill, 
who  were  alleged  to  have  been  agents  of  the  plaintiff  to 
receive  payment. 

The  defendants  are  Indians  of  the  Omaha  tribe  and  had 
built  a  house  on  the  'lots  in  question.  There  were  me- 
chanics' liens  pressing  for  payment,  and  Parley  Brothers 
had  advanced  the  defendant  several  small  loans,  and  he 
applied  to  them  for  a  loan  on  the  property.  They,  in  turn, 
applied  to  the  plaintiff,  who  was  in  the  loan  business  at 
West  Point,  and  he  examined  the  premises  and  consented 
to  loan  |800  thereon.  The  mortgage  and  note  sued  upon, 
after  being  executed  by  the  defendants,  were  forwarded 
to  the  plaintiff  through  Farley  Bi'others,  and  the  plaintiff 
sent  them  the  |800,  out  of  which  they  paid  off  the  mechan- 
ics' liens,  deducted  what  was  owing  to  themselves,  and 
paid  the  remainder  to  the  defendant  Frank  Cox.     The 
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latter  neglected  the  interest  and  taxes  until  February,  1914, 
when  the  accumulated  interest  was  collected  from  him 
by  Farley  Brothers,  who  remitted  it  to  the  plaintiff. 

Later  on,  the  interest  and  taxes  again  fell  into  arrears 
and  the  loan  ran  on  in  that  condition  until  the  summer 
of  1917.  The  plaintiff  called  the  attention  of  Farley  Broth- 
ers  to  the  default  and  enlisted  their  services  to  in<luce 
the  defendants  to  pay  up.  Unpaid  interest,  taxes  and  in- 
surance premiums,  together  with  the  principal  of  the  loan, 
amounted  in  1917  to  about  f  1,200.  The  note  was  payable 
on  demand,  and  the  plaintiff  had  the  option  to  declare  the 
whole  amount  due  in  case  of  default.  The  plaintiff  con- 
sidered the  whole  amount  due  and  urged  Farley  Brothers 
to  see  the  defendant  about  it. 

Farley  Brothers  held  a  note  for  f770,  signed  by  the  de- 
fendant as  surety,  and,  besides  that,  they  testified  upon 
the  trial  that  the  defendant  was  indebted  to  them  for  about 
f600  m^re  upon  other  obligations,  making  in  all  about 
$1,400.  The  defendant  denied  that  he  owed  them  any- 
thing except  his  surety  obligation  on  the  J770  note. 

The  defendant  Frank  Cox  had  an  interest  in  certain 
Indian  land,  and  Caryl  Farley,  one  of  the  firm,  persuaded 
him  to  sell  this,  for  which  he  realized  $3,000,  which  sum 
w^as  to  his  credit  in  the  hands  of  the  Indian  agent.  They 
had  several  interviews  in  which  Caryl  Farley  tried  to  in- 
duce the  defendant  to  draw  |2,700,  which  would  have  been 
enough  to  cover  the  indebtedness  claimed  by  his  firm,  as 
well  as  the  amount  due  on  the  plaintiff's  loan.  Farley, 
however,  was  unable  to  persuade  the  plaintiff  to  draw  and 
pay  him  more  than  |1,200,  and  in  August,  1917,  they  drove 
over  to  the  agency  and  the  defendant  drew  that  sum  and 
paid  it  to  Farley. 

The  defendant  testified  that  he  intended  and  directed  it 
to  be  applied  in  payment  of  the  plaintiff's  note  and  mort- 
gage; that  he  mentioned  the  mortgage  at  the  time,  and 
Farley  said  he  did  not  have  it  there,  but  it  was  at  his 
house  in  Walthill.  Farley  denied  that  the  note  and  mort- 
gage were  mentioned,  and  testified  that  the  payment  was 
made  on  the  indebtedness  owing  to  Farley  Brothers;  that 


Vol.  105]  JANUARY  TERM,  1921.  731 

*^— ^— i^^^^^"^"^"^^i^i^^M^>— ^WW^W^W^— *— — Wi**  ■■       ■■•■■■-■■■  .MP  I  ■■>    ^^M— — ^W— — — — — — ^— —— i^i— —^l^ 

Krause  v.  Cox. 

he  asked  the  defendant  to  go  right  down  to  his  oflO^ce  and 
have  the  money  applied  thereon,  but  that  the  defendant 
said  there  was  no  hurry  and  he  would  be  over  later.  Ac- 
cording to  the  defendant's  testimony,  the  understanding 
was  that  they  would  go  over  to  Walthill  and  fix  the 
papers,  which  he  understood  to  be  the  plaintiflf's  note  and 
mortgage,  but  that  later  on,  when  he  did  go  to  Farley 
Brothers  to  get  the  papers,  they  would  not  give  them  to 
him.  Farley  testified  that  he  made  settlement  with  the 
defendant  at  Walthill  and  turned  over  to  him  the  notes 
representing  his  indebtedness  to  their  firm;  but  the  de- 
fendant denied  any  such  settlement  or  that  he  received  any 
such  papers. 

It  is  argued  on  the  part  of  the  plaintiff  that,  although 
he  expected  and  invited  Farley  Brothers  to  cooperate  in 
bringing  pressure  upon  the  defendants  to  pay,  it  must  not 
be  taken  as  if  he  thereby  authorized  them  to  receive  the 
money  for  him.  They  were  not  to  assume  to  collect  the 
money,  but  to  confine  themselves  simply  to  inducing  the 
defendants  to  remit  the  money  to  the  plaintiff  direct.  If, 
as  a  result  of  their  persuasion,  the  defendants  were  pre- 
vailed on  to  entrust  money  to  Farley  Brothers  for  trans- 
mission to  plaintiff,  it  must  be  presumed  that  they  re- 
ceived it,  not  as  his  agents,  but  as  agents  of  the  defendant 
to  remit  it.  If  it  failed  to  reach  its  destination,  the  plain- 
tiff would  not  be  bound;  he  could  be  bound  only  if  the 
money  actually  reached  him.  We  think,  however,  that 
when  a  creditor,  in  order  to  secure  payment  of  his  debt, 
authorizes  a  third  party  to  approach  the  debtor  and  em- 
ploy persuasion  to  induce  him  to  pay,  the  debtor  is  en- 
titled to  assume  that  the  party  so  authorized  is  likewise 
authorized  to  receive  the  money.  "The  apparent  authority 
of  an  agent  which  will  bind  his  principal  is  such  authority 
as  the  agent  appears  to  have  by  reason  of  the  actual  au- 
thority which  he  has."  Cooper  &  Cole  Bros,  v.  Cooper,  90 
Neb.  209. 

That  such  ostensible  authority  is  sufficient  to  establish 
agency  to  receive  money  in  pd^yment  of  negotiable  paper, 
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though  such  paper  is  not  in  the  possession  of  the  alleged 
agent,  has  been  held  in  numerous  cases  in  this  jurisdic- 
tion :  Thomson  v.  Shelton,  49  Neb.  644;  Holt  tr.  Schneider, 
57  Neb.  523 ;  Faulkner  v.  Simms,  68  Neb.  295 ;  Walker  v. 
Hale,  92  Neb.  829.  The  question  in  the  instant  case  is 
whether  the  circumstances  were  such  as  to  justify  the  de- 
fendant in  inferring  that  it  would  be  safe  to  pay  the  mort- 
gage debt  to  Farley  Brothers,  as  agents,  instead  of  paying 
it  to  the  plaintiff  direct.  The  circumstances  that  operated 
upon  the  defendant's  mind  to  convince  him  that  it  was 
safe  and  proper  to  do  so  were  attadbutable  to  the  plaintiff 
himself,  and  he  set  them  in  motion.  He  invoked  the  aid 
of  Farley  Brothers  to  ^'dun''  the  defendant  for  the  full 
amount  of  the  debt,  both  principal  and  interest.  He  was 
present  in  person  at  one  time  when  Caryl  Farley,  at  his 
instance,  demanded  payment  of  the  mortgage  debt.  These 
circumstances,  coupled  with  the  fact  that  Farley  Brothers 
had  previously  dealt  with  the  defendant  as  the  plaintiff's 
agents  in  all  matters  regarding  the  loan,  reassured  the 
defendant  as  to  their  authority,  and  combined  to  produce, 
in  his  eyes,  that  appearance  of  authority  which  the  law 
treats  as  equivalent  to  expressly  authorized  agency,  when 
brought  about  by  the  acts  of  the  principal  himself. 

The  evidence  is  clear  that  the  plaintiff,  when  he  appeal- 
ed to  Farley  Brothers  to  assist  him  in  collecting  the  debt 
in  1917,  did  not  intend  to  keep  the  collection  of  interest 
distinct  from  the  collection  of  principal,  or  to  retain  the 
latter  in  his  own  hands  while  authorizing  Farley  Brothers 
to  collect  the  former.  No  other  inference  can  rationally 
be  drawn  from  the  admitted  facts  except  that  he  ex- 
pected Farley  Brothers  to  collect  both.  It  was  not  a  ques- 
tion of  collecting  the  past  due  interest  and  letting  the  prin- 
cipal stand.  Without  doubt  the  plaintiff  considered  the 
whole  amount  due  and  was  insisting  upon  payment  of 
principal  and  interest  in  full.  The  plaintiff  testified  as 
follows:  "Q.  You  wanted  them  to  collect  the  interest? 
A.  Yes;  if  they  could.  Q.  And  it  was  agreeable  to  you 
that  they  should  collect  thfe  principal,  wasn't  it?    A.  Yes, 
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sir;  I  believe  it  was/^  On  redirect  examination  by  his 
own  counsel,  the  plaintifif  testified;  ^'Q.  Now,  Mr.  Krause, 
what  do  you  mean  when  you  state  .that  you  wrote  Mr. 
Farley  that  the  interest  was  due,  what  do  you  mean  that 
you  were  willing  that  he  collect  the  money,  what  do  you 
mean  by  that,  that  he  was  to  go  out  and  remind  Cox  about 
it,  or  did  you  mean  that  you  authorized  Farley  to  collect 
that  as  your  agent?  A.  Not  as  our  agent.^'  Notwithstand- 
ing the  plaintiff's  concluding  statement  that  he  did  not 
constitute  Farley  Brothers  his  agents  to  receive  the  money, 
we  think  this  was  a  conclusion  at  variance  with  the  plain 
import  of  his  acts,  and  that  the  evidence  clearly  establishes 
the  agency  of  Farley  Brothers  to  receive  payment  for  the 
plaintiff. 

Although  such  agency  is  established  by  the  record,  the 
question  nevertheless  arises  whether  the  payment  of  f  1,200 
by  the  defendant  was  to  be  applied  upon  the  mortgage  debt 
or  upon  the  alleged  indebtedness  to  Parley  Brothers.  In 
favor  of  the  theory  that  the  money  was  to  be  applied  upon 
the  mortgage  debt  is  the  fact  that  it  was  approximately 
the  amount  due  the  plaintiff  at  that  time;  the  fact  that 
Caryl  Farley  had  been  "dunning"  the  defendant  for  this 
debt  for  some  time  before  he  persuaded  the  latter  to  sell 
his  land,  and  the  payment  of  the  mortgage  debt  must  have 
figured  as  part,  at  least,  of  the  inducement  to  sell  it;  and 
the  further  fact  that  Caryl  Farley  had  been  trying  to  in- 
duce the  defendant  to  pay  him  ?2,700,  which  would  have 
been  suflBcient  to  cover  the  alleged  indebtedness  to  Farley 
Brothers  as  well  as  the  plaintiff^s  debt;  but  the  defendant 
could  not  be  persuaded  to  draw^  and  pay  over  to  Farley 
more  than  $1,200.  These  facts  are  corroborative  of  the 
testimony  of  the  defendants  that  the  mortgage  debt  was 
specifically  mentioned  when  the  money  was  paid  over,  and 
that  it  was  understood  that  it  was  to  be  applied  upon  that. 
Further  corroboration  is  furnished  in  the  testimony  of 
Harry  L.  Keefe  that  he  overheard  something  said  about  a 
mortgage  on  the  defendant's  place  in  the  conversation  be- 
tween Caryl  Farley  and  the  defendant  at  the  agency.    An- 
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other  fact  bearing  upon  the  question  of  the  application  of 
the  money  is  that  Caryl,  Farley  testified  that  he  had  with 
him  at  the  agency  the  notes  representing  the  indebtedness 
which  he  claimed  the  defendants  owed  Farley  Brothers. 
If  that  were  true,  there  seems  to  be  no  reason  why,  if  the 
f  1,200  was  to  be  applied  upon  that  indebtedness,  it  should 
not  have  been  credited  thereon  at  that  time  and  the  notes 
then  turned  over  to  the  defendants,  instead  of  deferring 
the  settlement  until  a  later  day. 

We  have,  on  the  other  hand,  the  positive  testimony  of 
Caryl  Farley  that  the  note  and  mortgage  in  suit  were  not 
mentioned,  but  that  the  money  was  to  be  paid  on  alleged 
indebtedness  owing  to  his  firm,  and  that  he  afterwards 
settled  with  the  defendant  by  applying  the  money  upon 
that  indebtedness  and  returning  him  notes  representing 
the  same. 

Assuming,  in  accordance  with  the  conclusion  hereinbe- 
fore reached,  that  Farley  Brothers  were  agents  •  of  the 
plaintiff  to  receive  payment,  the  situation  then  is  that  the 
money  was  admittedly  paid  to  the  plaintiff's  agents;  but 
the  agents  claim  that  it  was  paid  upon  a  debt  owing  to 
themselves  and  not  upon  the  obligation  held  by  their  prin- 
cipal. In  order  to  sustain  the  plaintiff's  contention  that 
his  agents  received  the  money  upon  a  debt  owing  to  them- 
selves, it  is  necessary  to  find  from  the  evidence  that  such 
a  debt  existed  in  the  amount  which  the  defendant  paid. 
There  was,  it  seems  clear,  a  |770  note,  although  it  was 
primarily  some  one  else's  obligation,  and  the  defendant 
was  liable  thereon  only  as  a  surety.  But  Farley  claimed 
about  |1,400  against  the  defendant,  including  the  note  last 
mentioned.  It  is  thus  necessary  to  account  for  about  f  600 
more.  The  defendant  denied  any  such  indebtedness,  and 
we  have  nothing  to  support  a  finding  that  it  did  exist  ex- 
cept the  bare  assertion  of  Caryl  Farley.  There  were  no 
papers,  book  entries,  or  other  corroborative  evidence.  The 
burden  was  upon  the  plaintiff,  under  the  circumstances  of 
this  case,  to  prove  the  existence,  validity  and  amount  of 
the  claimed  indebtedness  to  Farley  Brothers.    Henderson 
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V.  Maysville  Ouano  Co,,  15  Ga.  App.  69;  Davis  v.  Hall, 
70  Neb.  678. 

The  defendants  were  unable  to  read  English  and  had 
only  a  limited  acquaintance  and  experience  with  business 
forms  and  usages.  The  case  was  one  of  equitable  cogni- 
zance, and  the  defendants  were  entitled  to  have  their  rights 
scrupulously  guarded.  This  is  a  trial  de  novo,  and  it  is  the 
duty  of  this  court  to  scrutinize  the  record  and  arrive  at  an 
independent  conclusion,  giving  full  weight,  however,  to  the 
findings  of  the  trial  court.  After  full  reflection,  we  find 
the  evidence  insufficient  to  establish  either  that  the  in- 
debtedness claimed  by  Farley  Brothers  existed,  or  that 
the  payment  in  question  was  intended  or  directed  by  the 
defendants  to  be  applied  thereon ;  and  we  are  of  the  opin- 
ion that  the  Jl,200  paid  by  the  defendants  should  be  credit- 
ed upon  the  mortgage  indebtedness. 

We  accordingly  recommend  that  the  decree  of  the  court 
below  be  reversed  and  the  cause  remanded,  with  directions 
to  credit  such  payment  as  of  the  date  when  made,  and  to 
enter  a  new  decree  in  conformity  with  this  opinion. 

Pee  Curiam.  For  the  reasons  stated  In  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed  and 
the  cause  remanded,  with  directions  to  credit  such  pay- 
ment as  of  the  date  when  made,  and  to  enter  a  new  decree 
in  conformity  with  this  opinion,  and  this  opinion  is  adopt- 
ed by  and  made  the  opinion  of  the  court. 

Reversed. 


Adam  J.  Blair,  appellee^  v.  Estate  of  John  M.  Willman 

ET  AL.^  appellants. 
FiLEa>  {"EBBUABT  23,  1921.    No.   21343. 

1.  Ziimitatioii  of  Actions:  Pabt  Payment.  Voluntary  part  payment 
of  an  existing  debt  arising  upon  contract  will  toll  the  statute  of 
limitations,  and,  if  the  debt  is  barred  by  the  statute,  wUl  reyive 
it.  Rev.  St.  1913,  sec.  7679;  RolU  v.  Pilloud,  16  Neb.  21; 
Ehersole  v.  Omaha  Nat,  ^arik,  71  Neb.  778. 


736  NEBRASKA  REPORTS.  [Vol.  105 

Blair  y.  Estate  of  WiUman. 

2.  :  — '• — .     Where  there  is  an  uninterrupted  continuity  of 

employment  extending  over  many  years,  under  an  oral  contract 
which  fixes  the  rate  of  compensation  per  year,  but  not  the  time 
of  payment  or  the  duration  of  the  employment,  and  the  employer 
admits  a  total  sum  due  on  the  contract,  any  payment  made  by  him 
to  the  employee,  in  the  absence  of  evidence  to  the  contrary,  will 
be  presumed  to  have  been  made  upon  the  gross  sum  due,  and 
not  upon  the  compensation  for  any  of  the  several  years. 

3.  Executors  and  Administrators:  Claims:  Objections:  Withdbawau 
Where  objections  are  filed  by  the  heirs  to  a  claim  against  an  estate 
and  other  objections  are  filed  thereto  by  the  executrix,  it  is  not 
prejudicial  error  for  the  executrix  to  withdraw  her  objections 
during  the  trial,  the  objections  of  the  heirs  still  remaining. 

4.  Appeal:  Incompetent  Evidence.  A  party  cannot  predicate  error  on 
the  admission  of  incompetent  evidence  elicited  upon  his  own 
cross-examination,  where  he  makes  no  objection  or  motion  to  strike. 

Appeal  from  the  district  court  for  Otoe  county :  James 
T.  Begley,  Judge.    Afiirmed. 

L.  F.  Jacksofiy  D.  W.  Livinyston  and  J.  J.  Ledwith,  for 
appellants. 

W.  F.  Moran,  contra. 

Cain^  C. 

On  April  6,  1917,  Adam  J.  Blair,  the  appellee,  filed  his 
claim  against  the  estate  of  John  M.  Willman,  deceased,  for 
a  balance  of  |7,200,  and  interest,  due  for  work  and  labor 
performed  by  him  for  the  deceased  from  January  1,  1881, 
to  January  1,  1917,  a  period  of  36  years,  under  an  oral 
contract  stipulating  that  he  was  to  receive  wages  therefor 
at  the  rate  of  |300  a  year,  or  |25  a  month.  In  his  claim  he 
acknowledged  the  payment  of  |100  a  year  for  the  entire 
period  and  asked  judgment  for  the  remaining  |200  a  year, 
and  interest,  amounting  in  all  to  |15,920.  There  were  two 
other  items  in  the  claim,  relating  to  moneys  belonging  to 
the  claimant  and  received  by  the  deceased;  but,  as  they 
were  disallowed  and  are  not  complained  of  here,  they  ,are 
immaterial. 

The  claim  here  involved  relates  solely  to  compensation 
for  work  and  labor.    To  this  claim  three  of  the  adult  chil- 
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dren  of  the  deceased  filed  objections,  setting  forth  with 
great  particularity  that  the  claim  for  all  wages  accruing 
before  January  1,  1913,  was  harried  by  the  statute  of  limi- 
tations. Though  the  claim^  filed  was  for  a  single  amount 
covering  the  total  of  all  the  years  of  labor,  the  answer 
pleaded  the  bar  of  the  statute  of  limitations  to  each  of  the 
years  severally.  Elizabeth  A.  Willman,  widow  of  the  de- 
ceased and  sister  of  the  claimant,  was  the  executrix  of  the 
estate,  and  merely  filed  a  general  objection,  which  she  with- 
drew upon  the  trial  in  the  district  court.  On  appeal  to  the 
district  court,  a  trial  was  had  to  a  jury,  which  resulted  in 
a  verdict  in  plaintiflE's  favor  for  |18,837.36.  Upon  the 
hearing  of  the  motion  for  a  new  trial,  the  court  overruled 
the  motion  on  condition  that  plaintiflE  file  a  remittitur  of 
15,837.36,  which  was  done,  and  judgment  was  then  entered 
on  the  verdict  for  |13,000.    The  defendants  appeal. 

There  are  27  separate  assignments  of  error.  Of  these, 
assignments  1  to  12,  inclusive,  relate  to  the  statute  of  limi- 
tations, upon  which  appellants  chiefly  relied.  Assign- 
ments 21  to  25,  inclusive,  are  that  the  evidence  is  insuflft- 
cient  to  sustain  the  verdict.  The  other  assignments  are 
with  reference  to  instructions  also  involving  the  ([Ufstion 
of  limitations,  and  that  the  court  erred  in  permitting  the 
executrix  to  withdraw  her  objections  to  the  claim  and  to 
testify  that  it  should  be  allowed,  and  in  the  court  instruct- 
ing the  jury  orally. 

With  reference  to  the  assignment  relating  to  the  oral 
instruction  of  the  jury,  the  record  shows  that,  upon  appel- 
lants' objection  to  that  method  of  instruction,  the  court  re- 
duced the  instruction  to  writing  and  read  it  to  the  jury. 
And  we  perceive  no  error  in  this. 

It  is  true  that  the  executrix  withdrew  her  objections  to 
the  claim  during  the  trial,  and  that  she  testified  that  the 
claim  should  be  allowed  in  the  sum  of  |18,000,  at  least. 
We  kuQw  of  no  rule  preventing  the  executrix  from  with- 
drawing her  objections  to  the  claim,  and  it  could  have 
had  no  prejudicial  effect,  for  the  reason  that  the  objections 
of  the  three  heirs'  still  remained  and  the  trial  proceeded. 

105  Neb.— 47 
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An  examination  of  the  record  discloses  that  the  testimony 
of  the  executrix  that  the  claim  should  be  allowed  was 
elicited  upon  appellants'  own  cross-examination,  without 
objection  or  motion  to  strike.  It  is  obvious  that  appellants 
cannot  avail  themselves  of  an  error  of  their  own. 

We  now  come  to  the  chief  question  in  the  case:  It  is 
whether  the  claim  for  all  the  years  next  before  January  1, 
1913,  is  barred  by  the  statute  of  limitations.  Appellants 
urge  this  claim  with  persistence  and  vigor.  Appellee  con- 
tends that  a  partial  payment  of  the  indebtedness  was  made 
by  the  deceased  in  each  of  the  36  years,  and  that  thereby 
the  statute  was  tolled,  and  that,  if  the  bar  of  the  statute 
wa6  ever  complete,  the  debt  was  revived  by  partial  pay- 
ments thereof  proved  to  have  been  made  after  January  10, 
1912.  Decision  of  this  question  requires  an  examination 
of  the  evidence,  which  is  without  substantial  dispute.  The 
evidence  shows  that  Adam  J.  Blair,  the  plaintiff,  was  the 
brother  of  the  widow  of  the  deceased,  and  was  64  years  of 
age  at  the  time  of  the  trial,  and  was  never  married ;  that 
he  had  lived  nearly  all  of  his  life  in  the  family  of  the  de- 
ceased; that  about  January  1,  1881,  plaintiff  and  the  de- 
ceased entered  into  an  oral  contract  of  employment  by 
which  the  plaintiff  was  to  receive  wages  for  his  work  at 
the  rate  of  |300  a  year,  or  |25  a  month.  No  term  of  em- 
ployment or  time  of  payment  was  provided  by  the  con- 
tract, and  it  related  solely  to  the  fact  of  employment  and 
the  wages  to  be  paid.  From  the  time  of  making  the  con- 
tract until  the  first  of  January,  1917,  the  plaintiff  worked 
for  the  deceased  at  farm  labor,  and  lived  in  his  home  con- 
tinuously, with  the  exception  of  two  visits  to  Oklahoma 
of  one  week  each,  and  a  visit  of  three  weeks  in  the  east. 
With  the  exception  of  these  five  weeks  the  plaintiff  worked 
continuouslv  for  the  deceased  at  the  same  kind  of  labor 
for  36  successive  years.  There  was  no  change  in  the  kind 
of  employment  and  no  interruption  of  its  continuity. 
About  1866  John  M.  WiUman,  the  deceased,  bought  80 
acres  of  land  one  and  one-half  miles  from  Nebraska  City, 
which  continued  to  be  his  home  from  that  time  until  his 
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death.  During  that  period  he  acquired  additional  tracts  of 
land  until  he  had  over  800  acres.  Complaint  is  made  of  the 
admission  of  the  evidence  of  these  successive  purchases  of 
land,  but,  as  it  was  chiefly  introduced  to  show  that  plain- 
tiff was  not  paid  in  full  because  the  deceased  was  short  of 
funds  on  account  of  these  purchases,  we  think  it  was 
proper.  Mr.  Willman  was  chiefly,  occupied  by  his  business 
transactions,  and  the  management  and  operation  of  the 
farm  was  in  the  hands  of  the  plaintiff.  The  deceased  never 
denied  the  validity  of  plaintiff's  claim,  but,  on  the  con- 
trary, admitted  it.  Miss  Edna  Willman,  a  daughter  of  the 
deceased,  about  49  years  of  age,  who  had  lived  in  her 
father's  family  all  her  life,  and  who  assisted  him  in  his 
business,  testifled  to  a  conversation  she  had  with  her  fa- 
ther, in  the  presence  of  her  mother,  on  May  30,  1908,  when 
her  father  was  trying  to  borrow  money  from  her  on  his 
note.  The  witness  testified :  "He  offered  me  a  note,  and  • 
I  says  I  didn't  want  to  receive  it  for  what  he  gave  it  to  me, 
I  said,  *Why  don't  you  pay  Ad  (meaning  plaintiff)  before 
making  any  more  debts?'  'Well,'  he  said,  ^Ad  has  been 
here  for  over  26  years  and  |25  a  month  amounts  up  like 
hell.'  He  said,  *I  owe  Ad  close  to  |7,000.'  I  have  to  sell 
a  piece  of  land  to  pay  him.'"  This  testimony  of  Miss 
Willman  is  corroborated  by  that  of  her  mother,  and  is 
undisputed.  Miss  Willman  further  testified  that,  after 
that  date,  plaintiff  continued  to  work  there  and  got  abou^ 
one*half  of  his  wages  from  1908  to  1912,  which  was  paid 
by  check.  The  evidence  also  shows  that  John  M.  Willman 
consulted  a  lawyer  about  the  means  to  prevent  plaintiff's 
claim  from  becoming  outlawed,  and  was  advised  that  part 
payments  would  prevent  it.  On  January  10,  1912,  the 
house  of  deceased  burned,  and  all  canceled  checks  issued 
previous  to  that  time  were  destroyed.  Before  that  time, 
Miss  Willman  testified  that  her  father  would  pay  plaintiff 
money  when  plaintiff  would  strike  him  for  a  settlement; 
and  also  testified  that  her  father  said  one  reason  he  did 
not  settle  with  plaintiff  was  that  the  plaintiff  might  leave 
if  he  did  so,  and  that  he  was  hard  up  for  money  and  did 
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not  have  the  money.  Several  checks  were  produced  that 
were  given  to  the  plaintiff  by  the  deceased  after  1912  and 
up  to  January,  1917.  The  evidence  of  part  payments  pre- 
vious to  1912  is  not  as  satisfactory  as  it  might  be,  but  it 
nevertheless  shows  payments  made  at  intervals  by  the  de- 
ceased ;  and  from  1912  to  1917  the  evidence  is  much  clear- 
er of  such  payments.  It  is  altogether  probable  that  small 
payments  were  made  several  times  each  year,  since  it  was 
necessary  that  the  plaintiff  have  some  money  with  which 
to  buy  clothing.  In  view  of  the  uninterrupted  continuity 
of  the  employment,  the  relation  of  the  plaintiff  to  the  de- 
ceased, and  the  measures  taken  by  the  deceased  to  prevent 
the  plaintiff's  claim  from  becoming  barred,  and  the  un- 
qualified admission  of  the  deceased  of  a  debt  amounting 
to  |7,000  on  May  30, 1908,  we  afe  convinced  that  whatever 
payments  were  made  were  upon  the  entire  indebtedness. 
Both  plaintiff  and  the  deceased  considered  it  a  single  debt 
arising  from  a  single  employment. 

We  do  not  think  that  any  part  of  the  indebtedness  be- 
came barred;  but,  even  if  it  were,  the,  undisput':*d  and 
substantial  payments  made  revived  the  debt.  Rev.  St. 
1913,  sec.  7579 ;  Rolfe  v,  Pilloud,  16  Neb.  21 ;  Ebersole  v, 
Omaha  Nat.  Bank,  71  Neb.  778 ;  25  Cyc.  1368.  The  ques- 
tion of  whether  voluntary  part  payments  upon  the  debt 
had  been  made  was  submitted  to  the  jury  by  the  court 
under  instruction  No.  6,  which  is  assailed  by  appellants. 
We  have  examined  this  instruction  and  think  it  fairly  sub- 
mitted the  question  to  the  jury.  We  also  think  that  the 
finding  of  the  jury  is  amply  sustained  by  the  evidence. 

Careful  examination  of  the  entire  record  leads  us  to 
the  conclusion  that  there  is  no  error.  On  December  3, 
1920,  this  court  made  an  order  staying  all  other  proceed- 
ings in  the  county  court  until  the  further  order  of  this 
court. 

We  recommend  that  the  judgment  of  the  district  court 
be  affirmed,  and  that  the  order  of  this  court  of  December 
3,  1920,  be  vacated. 
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Per  Curiam.  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  affirmed,  and 
the  order  of  this  court  herein  of  December  3,  1920,  is  va- 
cated, and  this  opinion  is  adopted  by  and -made  the  opinion 
of  the  court. 

Affirmed. 


Thomas  Cain^  appellant,  v.  Ann  Dowling  et  au, 

appellees. 

Filed  March  11,  1921.     No.  213^7. 

Specific  Performance:  Adoption:  Pabol  Contract.  In  an  action,  for 
specific  performance  of  an  oral  agreement  alleged  to  have  been 
made  with  a  deceased  person  to  adopt  a  9hild  and  make  him  an 
heir,  the  contract  must  be  proved  by  evidence  that  is  clear,  con- 
vincing and  satisfactory,  and  the  party  seeking  to  enforce  it  must 
show  such  performance  on  his  part  that  a  failure  to  enforce  it 
would  be  a  fraud  upon  his  rights. 

Appeal  from  the  district  court  for  Knox  county:  An- 
son A.  Welch,  Judge.    Afflrmed, 

Baker  &  Ready  and  Barnhart  d  Stewart^  for  appellant. 

M,  F.  Harrington  and  J.  F.   GreeUy  contra. 

Morrissey,  C.  J. 

Plaintiff  prayed  for  specific  performance  of  an  oral  con- 
tract alleged  to  have  been  entered  into  between  Daniel 
Dowling,  now  deceased,  and  James  Cain,  father  of  plain- 
tiff, in  1891.  It  is  alleged  that  it  was  agreed  between  plain- 
tift*'s  father  and  Dowling  that  plaintiff,  then  about  ton 
years  of  age,  should  be  surrendered  by  his  father,  his  only 
surviving  parent,  to  Dowling,  and  that  Dowling  then  and 
there  agreed  that,  in  consideration  of  the  services,  society 
and  companionship  of  the  boy,  Dowling  agreed  to  adopt 
plaintiff  as  a  son,  and  that,  upon  Dowling's  death,  ho 
would  leave  to  plaintiff  a  share  of  his  estate  equal  to  a 
child's  share  therein ;  that  he  would  treat  him  as  a  son,  pro- 
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vide  for  his  wants,  educate  and  care  for  him.  From  a  find- 
ing and  judgment  in  favor  of  defendants,  who  are  the 
widow  and  adopted  daughter  of  Dowling,  plaintiff  appeals. 

Plaintiflf's  mother  was  a  sister  of  Daniel  Dowling.  She 
died  in  February,  1891,  leaving  seven  children,  viz. :  Mary, 
James,  Thomas,  Will,  Frank,  Celestine,  and-  a  newly  born 
babe,  in  destitute  circumstances.  The  newly  born  babe 
was  taken  to  Mr.  Dowling's  home  to  be  cared  for  before 
the  death  of  its  mother,  and  a  few  days  after  her  death 
Thomas,  Will,  Frank  and  Celestine  were  also  received  into 
the  home.  Some  time  later  in  the  same  year  James  also 
found  a  home  with  his  uncle.  The  baby  died  within  a  few 
months,  while  the  other  boys  grew  to  manhood.  A  short 
time  after  Thomas,  Will,  Frank  and  Celestine  had  been  re- 
ceived into  their  uncle's  home,  their  father,  who  appears 
to  have  been  a  shiftless  character,  went  there,  as  he  says, 
for  the  purpose  of  bidding  them  good-bye,  as  he  intended 
to  go  to  South  Dakota.  He  testified  that  when  he  was 
preparing  to  leave  the  Dowling  hpme:  * 

"I  took  the  little  baby  and  kissed  him,  and  got  in  my 
buggy  and  wanted  to  bid  them  all  good-bye,  and  I  said: 
^Good-bye,  Tommy.'  Tommy  was  off  a  short  distance  from 
uncle,  and  about  the  same  distance  from  me,  and  I  said 
*Good-bye,  Tommy,'  and  reached  out  my  hand  to  him,  and, 
instead  of  coming  to  me.  Tommy  walked  up.  to  uncle.  He 
didn't  go  right  up  close  to  him ;  then  I  took  the  bold  way 
that  I  used  to  have  of  talking  cross,  and  I  said  ^Come  here, 
Tommy,  and  bid  me  good-bye,'  and  he  sided  up  closer 
to  uncle.  Then  uncle  said  to  Tommy  to  go  and  bid  me 
good-bye,  and  Tommy  came  up  then  and  bid  me  good-bye. 
Just  as  Tommy  was  turning  away  uncle  said,  said  he,  'Jim,' 
they  called  me  Jim ;  he  said,  'Give  me  Tommy.'  He  says, 
'I'll  do  as  well  by  him  as  I  will  for  Annie,'  and  I  stopped 
a  minute,  and  then  I  said,  'Well,  you  can  have  Tommy .^ 
•  •  •  He  said  whatever  he  done  he  would  do  just  as 
well  for  him  as  Annie.  Well,  he  did  say  'I  will  raise  Tom- 
my well,  and  I  will  do  as  well  for  him  as  I  vrill  for  Annie.' " 


Vol.  105]  JANUARY  TEEM,  1921.  743 

Cain  T.  Dowling. 

I 

.  He  then  drove  away  and  never  again  exercised^ any  con- 
trol over  the  boy.    PlaintiflE  testified: 

"We  weren^t  quite  to  the  barn,  close  to  the  barn,  and  he 
said  that  he  came  down  to  bid  the  children  good-bye,  so 
they  all  shook  hands  with  him,  and  I  wouldn't  shake  hands 
with  him.  I  was  standing  close  to  uncle,  and  I  walked  on 
over  close  to  the  corner  of  the  barn  where  uncle  was  and 
stood  close  to  him,  and  father  reached  out  his  hand  and 
wanted  to  know  if  I  wasn't  going  to  shake  hands  with  him, 
and  I  didn't  say,  and  uncle  told  me  to  go  and  shake  hands 
with  him,  and  I  did,  and  walked  right  back  to  uncle,  and 
uncle  says  to  father,  'Give  me  Tom,'  and  father  stopped 
for  a  few  minutes,  and  then  said,  *A11  right,  you  may  have 
Tom,'  and  uncle  and  I  went  up  to  the  house.  ♦  ♦  ♦  He 
said  he  would  take  me  and  raise  me  and  give  me  an  educa- 
tion and  I  should  share  in  his  property  equal  with  Annie, 
•     *     *     when  he  died." 

PlaintiflE  also  testified  that  some  time  subsequent  to  the 
conversation  just  related,  a  friend  of  his  uncle  was  visiting 
at  the  home,  and  Mr.  Dowling  put  his  hand  upon  plaintiflf's 
shoulder  and  said:  "This  is  my  boy."  That  the  friend 
asked  Mr.  Dowling  if  the  other  boys  were  not  his,  and  Mr. 
Dowling  said:  "They  were  staying  there,  but  'this  was 
my  boy ;' "  that  plaintiff  was  then  15  or  16  years  of  age. 
PlaintiflE's  sister  was  a  witness  for  plaintiflf,  and  testified 
to  a  conversation  had  with  her  uncle  in  relation  to  plain- 
tiflPs  inability  to  write  a  letter,  and  she  quotes  Mr.  Dow- 
ling as  saying,  "Now,  don't  be  too  hard  on  Tom.  I  have 
deprived  Tom  of  the  schooling.  He  was  the  only  one  of 
the  boys  I  could  depend  on  to  herd  my  cattle  and  take 
care  of  my  stock.  ♦  ♦  ♦  He  said  he  would  have  to  do 
by  Tom  as  he  would  by  Annie  when  he  died.  ♦  ♦  ♦ 
We  would  talk  about  all  the  boys,  and  he  was  always  men- 
tioning Tom  as  his  'stay-by,'  as  he  called  him — the  one  he 
depended  on.'^  She  further  stated  that  her  uncle  once  re- 
marked to  her  that  "he  had  a  notion  to  adopt  Tom,  but 
he  would  have  to  have  my  signature,  and  I  told  him  he 
could  have  my   signature.     *     *     *     He  would  always 
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speak  of  Tom  as  the  favorite — as  'his  boy.'  He  had  always 
spoken  of  him  as  'his  boy.'  "  It  is  claimed  by  plaintiff  that 
he  was  deprived  of  educational  advantages  and  kept  close- 
ly at  work,  and  that  he  remained  with  his  uncle,  working 
and  assisting  upon  the  uncle's  farm  and  caring  for  the 
uncle's  live  stock,  until  he  had  reached  his  majority. 

Defendants  testified  that  plaintiff  was  in  school  at  the 
time  the  contract  is  alleged  to  have  been  made,  and  that 
he  did  not  even  see  his  father  on  that  occasion.     T^^ey 
offered  testimony  to  show  that  plaintiff  was    given  the 
school  privileges  usually  accorded  farm  boys  in  that  neigh- 
borhood at  that  time.     They  also  deny  that  plaintiff  did 
more  than  is  usually  done  by  a  boy  upon  a  farm,  and  it  is 
claimed  that,  in  place  of  remaining  with  his  uncle  until 
he  had  reached  the  age  of  21,  when  he  was  17  or  18  years 
of  age  he  and  his  oldest  brother  had  a  slight  disagreement 
with  their  uncle  and  left  home;   that,  after  three  or  four 
days,  plaintiff'  returned  and  then  entered  the  employ  of 
his  uncle  for  wages,  and  that  he  never  thereafter  worke<l 
for  his  uncle  except  in  the  capacity  of  a  hired  man      Af- 
ter this  incident  the  oldest  brother  returned  from  time  to 
time  to  the  Dowling  home,  was  always  cordially  received, 
and  called  the  place  his  home,  but  does  not  appear  to  have 
entered  the  employ  of  his  uncle.     The  younger  brothers 
continued  to  make  their  home  with  their  uncle,  and  all  the 
children  since  entering  the  Dowling  household  have  refer- 
red to  the  place  as  home  and  appear  to  have  been  kindly 
and  generously  treated  there.    A  check  issued  by  Mr.  Dow- 
ling, payable  to  plaintiff,  and  showing  upon  its  face  that 
it  was  for  wages,  is  in  the  record  to  contradict  the  claim  of 
plaintiff  that  he  continued  to  serve  his  uncle  until  he 
reached  his  majority,  and  it  corroborates  the  testimony  of 
defendants  that,  whenever  plaintiff  worked  for  his  uncle, 
after  i*eaching  the  age  of  17  or  18,  he  was   paid  ^ages. 
Plaintiff  never  took  the  name  of  Dowling,  but,  like  his 
brothers,   was  known  by  his  father's  name.     Aside  from 
whatever  may  be  gathered  from  the  testimony  set  out,  there 
is  nothing  to  show  that  he  was  treated  any  differently  in 
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the  Dowling  household  than  were  his  brothers.  No  reason 
is  pointed  out  why  he  should  be  singled  out  as  a  special 
favorite  of  the  uncle.  He  never  asserted  any  claim  to  an 
interest  in  his  uncle's  property  until  after  the  uncle's  death. 
No  witness  testified,  except  as  hei-einbefore  recited,  to  any 
statement  by  Mr.  Dowiing  relating  to  the  adoption  of 
plaintiflf,  or  any  agreement  thait  he  might  have  made  to 
treat  him  in  any  different  way  from  the  w^ay  he  treated 
his  other  nephews.  The  father  drifted  away,  leaving  not 
only  this  boy  but  his  other  boys  to  be  cared  for  by  Mr.  and 
Mrs.  Dowling.  He  did  not  return  to  his  children  until 
after  the  lapse  of  20  years,  when  apparently  he  needed 
their  protection  and  support.  It  is  a  most  remarkable  cir- 
cumstance that  it  is  not  even  claimed  that  Mrs.  Downing, 
the  woman  who  cared  for  these  neglected  children,  had  any 
knowledge  that  her  husbaijd  had  entered  into  a  contract 
of  adoption.  She  was  never  called  mamma  by  plaintiff. 
Her  husband  was  never  called  papa  by  him.  Annie  Dow- 
ling, the  adopted  daughter,  had  no  knowledge  of  it.  The 
brother,  James  Cain,  with  whom  plaintiff  seems  to  be  on 
friendly  terms,  corroborates  the  testimony  of  defendants  in 
relation  to  plaintiff  having  worked  for  wages  for  his  uncle 
after  the  disagreement  mentioned  when  the  tw'o  boys  left 
home.  He  also  corroborates  their  storv  as  to  the  uncle 
having  given  plaintiff  a  team  of  mules  when  he  left  the 
uncle's  place  while  still  a  minor. 

Parol  agreements  for  the  adoption  of  children  are  fre- 
quently enforced,  but  it  is  uniformly  held  that  the  contract 
of  adoption  must  be  definite,  and  that  substantial  per- 
formance must  be  proved.  In  Tattle  v.  Winchell^  104  Neb. 
750,  it  is  said :  ^The  parents'  sacrifice  in  giving  up  the 
child  to  those  who  promise  to  adopt  it,  and  the  subsequent 
society,  companionship,  and  filial  obedience  of  the  child, 
constitute  the  consideration  for  a  parol  contract  of  adop- 
tion.'' Plaintiff's  father  made  no  sacrifice  in  surrendering 
plaintiff.  On  the  other  hand,  he  shifted  the  responsibility 
of  caring  for  his  minor  boys  to  their  uncle  and  aunt,  and 
they  furnished  each  child  a  good  home  until  he  reached 
man's  estate. 
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The  making  of  the  contract  is  not  proved  with  definite- 
nes8  and  certainty,  and,  if  made,  plaintii¥  has  not  shown 
such  performance  on  his  part  as  w^ould  justify  a  court  of 
equity  in  decreeing  its  specific  performance.  Indeed,  a 
preponderance  of  the  evidence  shows  that,  however  faith- 
ful and  industrious  plaintiff  may  have  been  as  a  small  boy, 
when  he  reached  the  age  of  17  or  18  years,  he  absolved 
himself  from  all  responsibility  to  his  uncle  and  started  out 
in  the  world  a  free  agent  to  do  for  himself.  The  evidence 
sustains  the  judgment  of  the  district  court,  and  it  is 

Affirmed. 


Johanna  Haney  bt  al.,  appellants^  v.  Wiluam  E. 

Hewitt,  appeli^ee. 

FiLE3>  Mabch  11,  1921.     No.  21295. 

Waters:  Rights  of  Ripabiai?  Ownebs.  An  owner  of  land  on  the  shore 
of  ap  unnayi gable  river,  in  the  absence  of  restrictions  in  his  grant, 
owns  to  the  thread  of  the  stream,  and  his  riparian  rights  extend 
to  existing  and  subsequently  formed  islands. 

Appeal  from  the  district  court  for  Colfax  county: 
Fbederick  W.  Button^  Judge.    Reversed^  with  directions. 

Albert  d  Wagner  and  B,  t\  Farrell,  for  appellants. 

Hastings  <&  Coufal  and  W.  I.  Allen,  contra. 

Rose,  J. 

This  is  a  suit  in  equity  to  quiet  in  plaintiffs  the  title  to 
a  tract  of  unplatted  land,  called  "Haney  Island/'  in  the 
Platte  river  south  of  the  shore-line  of  platted  lots  2,  4, 
and  9,  owned  by  plaintiffs  in  sections  5,  and  6,  township 
16,  range  2,  Colfax  county.  These  lots  were  surveyed  by 
the  government  and  the  title  of  plaintiffs  thereto  is  un- 
questioned. Haney  Island,  however,  was  not  thus  survey- 
ed, but  plaintiffs  claim  that,  as  riparian  owners,  their  title 
to  the  lots  includes  also  title  to  Haney  Island,  because,  as 
they  assert,  it  was,  by  the  action  of  the  water,  formed  as 
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a  separate  body  of  land  in  the  unnavigable  Platte  river  be- 
tween the  thread  of  the  main  channel  and  their  shore-line. 
Plaintiffs  also  claim  Haney  Island  by  adverse  possession 
for  30  years.     , 

Plaintiffs^  allegations  of  ownership,  of  adverse  posses- 
sion, and  of  title  by  riparian  right  are  denied  by  defendant, 
who  insists  that  he  is  himself  the  owner  of  what  plaintiffs 
call  "Haney  Island;"  that  it  is  by  accretion  a  part  of 
Hewitt  Island,  a  tract  of  land  owned  by  him,  and  that  he 
also  acquired  by  adverse  possession  title  to  the  land  in 
controversy.  Hewitt  Island  was  included  in  the  govern- 
ment survey  and,  as  originally  platted,  it  was  east  of  and 
further  down  the  river  than  Haney  Island.  Hewitt  Islknd 
is  a  large  tract  in  the  Platte  river,  and'  defendant's  title 
thereto,  as  the  land  was  originally  surveyed,  is  conceded. 
At  present  the  two  islands  are  practically  united,  though 
at  times,  during  high  water,  the  river  separates  them.  In 
a  cross-petition  defendant  prays  for  a  dismissal  of  plain- 
tiffs^ action  and  for  a  decree  quieting  in  him  title  to  the 
land  in  controversy. 

The  trial  court  found  that  what  plaintiffs  claim  as 
Haney  Island  had  been  in  the  actiial,  open,  notorious,  ad- 
verse, continuous  possession  of  defendant  for  the  statutory 
period  of  10  years,  and  that  the  lands  in  controversy  were 
accretions  to  the  west  end  of  Hewitt  Island.  Plaintiffs^ 
action  was  consequently  dismissed  and  the  title  quieted  in 
defendant.     Plaintiffs  have  appealed. 

On  the  issue  of  adverse  possession  the  evidence  shows 
conclusively  that  the  possession  pleaded  by  defendant  was 
interrupted  by  the  exclusive  possession  of  plaintiffs  for 
at  least  several  months  during  the  year  1912.  In  this  re- 
spect, therefore,  defendant  cannot  prevail. 

On  the  issue  that  Haney  Island  is,  by  accretion,  a  part 
of  Hewitt  Island,  and  therefore  owned  by  defendant,  the 
more  convincing  evidence  and  the  testimony  of  the  greater 
number  of  witnesses  lead  to  the  following  conclusions: 
During  the  time  that  Haney  Island  was  a  separate  body 
of  land  in  the  Platte  river,  it  was  between  the  thread  of 


748  NEBRASKA  REPORTS.  [Vol.  105 

Sellers  y.  State. 

the  main  channel  and  the  shore-line  of  the  platted  lots 
owned  by  plaintiflfg.  Before  the  river  closed  the  gap  be- 
tween the  two  islands,  Haney  Island  belonged  to  plain- 
tiffs, the  riparian  proprietors  of  the  north  bank  of  the 
river.  They  owned  the  unplatted  land  in  the  river  south 
of  their  shore-line  to  the  thread  of  the  main  channel  of  the 
river,  and  this  includes  what  was  Hanev  Island  as  far  east 
as  the  line  running  north  and  south  through  the  center  of 
section  5,  township  16,  range  2,  Colfax  county. 

It  is  earnestly  argued  that  the  findings  of  the  trial  judge 
should  not  be  disturbed  because  he  viewed  the  premises  be- 
fore rendering  his  decision.  The  usual  advantage  ob- 
tained by  a  view  of  the  premises  is  partially  lost  in  this 
case  on  the  trial  de  novo  in  the  appellate  court,  because  the 
findings  below  show  that  the  trial  judge  was  influenced 
largely  in  his  decision  by  evidence  on  the  issue  of  adverse 
possession — evidence  wholly  insuflScient  to  sustain  a  find- 
ing in 'favor  of  defendant. 

The  judgment  is  reversed  and  the  cause  remanded  to 
the  district  court,  with  instructions  to  enter  a  decree  in 
favor  of  plaintiffs  according  to  the  prayer  of  their  petition. 

Reversed. 


Frank  Sellers^  v.  State  of  Nebraska. 

FILE3)  Mabch  11,  1921.  No.  21499. 

1.  Criminal  Law:  Paboles:  Discbetionabt  Poweb  of  Coubt.  In  a 
prosecution  for  grand  larceny,  the  district  court  has  discretionary 
power,  on  a  verdict  or  plea  of  guilty,  before  pronouncing  sentence, 
to  suspend  further  proceedings,  to  put  defendant  on  probation,  to 
determine  probationary  conditions,  and,  for  a  violation  thereof,  to 
revoke  the  parole  and  impose  upon  defendant  any  penalty  which 
might  have  been  imposed  upon  the  verdict  or  plea  of  guilty.  Rot. 
St.   1913,  sees.   9148-9150. 

2.  : :  Revocation:  Pbocedvbe.    In  a  proceeding  to  vacate 

a  parole  granted  by  the  district  court,  the  correct  practice  re- 
quires a  verified  information  stating  specifically  the  conduct  con- 
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stltutlng  a  violation  of  probationary  conditions,  but  a  proceeding 
by  motion,  stating  that  defendant  violated  his  parole,  may  be  sus- 
tained, if  defendant  had  timely  notice  of  a  hearing,  tne  assistance 
of  counsel,  the  testimony  of  witnesses,  and  a  fair  and  impartial 
trial. 

3.  '—:  :  :  Evidence.  Any  probative  (jvidence  show- 
ing a  violation  of  probationary  conditions  by  conduct  sufficient  to 
convince  the  district  court  that  defendant  will  not  refrain  from 
criminal  acts  in  the  future  without  punishment  will  sustain  the 
revocation  of  a  parole. 

Error  to  the  district  court  for  Douglas  county :  WiIiTJEAm 
A.  Redick^  Judge.    A^rmed. 

Jamieson  &  O^Sullivariy  Burketty  Wilson  S  Brown  and 
J.  L.  Brown,  for  plaintiff  in  error. 

Clarence  A.  Davis,  Attorney  General,  and  0.  L,  Dort, 
contra. 

4 

Rose,  J.     , 

In  the  district  court  for  Douglas  county  Frank  Sellers, 
defendant,  was  charged  with  grand  larceny,  the  property 
stolen  being  an  automobile.  Defendant  pleaded  guilty,  but 
the  district  court,  instead  of  imposing  the  sentence  pre- 
scribed by  the  Criminal  Code,  put  him  on  probation  March 
16, 1919,  in  charge  of  the  adult  probation  oflScer  for  a  two- 
year  period,  on  the  condition  of  good  behavior,  with  per- 
mission to  apply  for  and  to  reside  on  a  soldier's  homeste<ad. 
Before  the  period  of  probation  had  expired  the  county  at- 
torney filed  a  motion  to  revoke  the  parole  on  the  ground 
that  the  probationary  condition  had  been  violated  by  de- 
fendant. The  district  court  sustained  the  motion  March 
27,  1920,  and,  on  the  former  plea  of  guilty,  sentenced  de- 
fendant to  serve  in  the  penitentiary  a  term  not  less  than 
one  nor  more  than  seven  years.  As  plaintiff  in  error  de- 
fendant presents  for  review  the  revocation  of  his  parole. 

The  legality  of  the  motion,  the  regularity  of  the  pro- 
ceedings thereon,  and  the  sufficiency  of  the  evidence  to 
sustain  the  revocation  of  the  parole  are  challenged  by  de- 
fendant. 
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Cjan  the  procedure  by  motion  be  sustained?  In  the  crim- 
inal prosecution  the  district  court,  in  its  discretion,  upon 
the  plea  of  guilty,  was  empowered  by  statute,  before  pro- 
nouncing sentence,  to  enter  an  order  suspending  further 
proceedings,  to  put  defendant  on  probation  under  the 
charge  of  a  probation  officer,  to  determine  the  conditions 
and  the  period  of  probation,  and,  for  a  violation  of  proba- 
tionary conditions,  to  revoke  the.  parole  and  impose  upon 
defendant  any  penalty  which  might  have  been  impbsed 
upon  his  plea  of  guilty.    Rev.  St.  1913,  sees.  9148-9150. 

The  statutes  do  not  prescribe  forms  or  methods  of  proced- 
ure to  be  observed  in  revoking  a  parole.  The  condition 
on  which  defendant  was  permitted  to  escape  the  penalty 
for  grand  larceny  with  an  opportunity  to  become  a  law- 
abiding  citizen  was  "good  behavior.''  The  term  "good 
behavior"  was  sufficiently  definite  for  the  freedom  enjoyed 
by  defendant  under  it.  In  the  motion  the  county  attorney 
informed  the  court  that  defendant  had  been  guilty  of  con- 
duct amounting  to  a  violation  of  his  parole,  and  asked  that 
a  time  be  fixed  for  a  hearing  on  the  motion,  and  that  de- 
fendant be  ordered  to  show  cause  why  his  parole  should 
not  be  revoked  and  sentence  imposed  upon  his  former  plea 
of  guilty.  This  course,  was  pursued.  In  the  motion  de- 
fendant was  not  charged  with  a  criminal  offense.  Though 
not  in  prison  while  iii  charge  of  the  probation  officer,  he 
was  nevertheless  in  the  constructive  custody  of  the  dis- 
trict court  with  restrictions  on  his  liberty.  He  was  called 
to  account  for  violating  the  conditions  of  his  parole,  a 
question  involving  an  abuse  of  the  confidence  reposed  in 
him  by  the  district  court  in  the  hope  that  he  would  de- 
velop into  a  law-abiding  citizen  without  punishment.  A 
formal  information  and  an  arraignment  conforming  to 
criminal  procedure  were  unnecessary.  On  the  motion  charg- 
ing that  defendant  violated  the  probationary  conditions 
of  his  parole,  he  had  timely  notice  of  a  hearing,  the  as- 
sistance of  counsel,  the  testimony  of  witnesses,  and  a  fair 
and  impartial  trial..  After  the  county  attorney  had  ad- 
duced his  evidence  in  support  of  the  charge  that  the  parole 
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had  been  violated,  defendant'  was  allowed  time  and  op- 
portunity to  justify  his  conduct  by  evidence  in  his  own 
behalf  and  to  give  his  own  explanations  of  the  testimony 
of  the  witnesses  for  the  state.  While  the  proper  practice 
requires  a  verified  information  stating  specifically  the  con- 
duct constituting  a  violation  of  probationary  conditions^ 
the  course  pursued  in  this  case  did  not  deprive  defendant 
of  any  right  protected  by  law. 

The  questions  relating  to  the  sufficiency  of  the  evidence 
to  sustain  the  revocation  of  the  parole  are  more  difficult. 
The  granting  of  a  parole,  instead  of  imposing  a  sentence 
upon  a  verdict  or  a  plea  of  guilty,  is  the  exercise  of  a  dis- 
cretionary power  of  the  district  court.  The  statutory  in- 
quiry extends  to  the  age  of  defendant,  to  his  former  course 
of  life,  to  his  disposition,  habits  and  inclinations,  to  former 
offenses,  and  to  all  other  obtainable  information.  Rev. 
St.  1913,  sec.  9149.  On  such  information  the  discretion 
to  grant  a  parole  may  be  exercised,  if  the  trial  judge  "be 
of  the  opinion  that  the  accused  would  refrain  from  en- 
gaging in  or  committing  further  criminal  acts  in  the  fu- 
ture.'^  Rev.  St.  1913,  sec.  9149.  The  opportunity  to  be- 
come a  law-abiding  citizen  without  undergoing  penal  servi- 
tude seems  to  be  the  ultimate  aim  cf  the  legislation  author- 
izing a  parole  by  the  district  court  upon  a  verdict  or  plea 
of  guilty  before  sentence  has  been  pronounced.  It  seems  to 
follow  that  any  probative  evidence  showing  a  violation  of 
probationary  conditions  by  conduct  sufficient  to  convince 
the  district  court  that  defendant  will  not  refrain  from 
criminal  acts  in  the  future  without  punishment  will  sus- 
tain the  revocation  of  a  parole.  Evidence  that  a  new  crime 
has  been  committed  is  unnecessary.  While  on  probation 
defendant  ignored  his  permission  to  apply  for  and  to  re- 
side on  a  soldier's  homestead.  Without  reason  he  Avas 
unemployed  for  a  considerable  time.  He  had  and  used 
a  valuable  automobile  and  also  a  truck,  but  was  unable  to 
give  a  satisfactory  explanation  as  to  how  he  acquired 
funds  to  pay  for  them.  He  had  been  in  the  company  of 
a  law-breaker  who  trafficked  in  intoxicating  liquors  and 
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had  listened  intently  to  plans  for  the  violation  of  law.  In- 
stead of  giving  a  satisfactory  account  of  himself  according 
to  the  terms  of  his  probation,  he  insisted  on  strict  proof 
that  he  had  violated  his  parole  as  a  condition  of  revocation. 
On  inferences  drawn  from  evidence  of  the  character  out- 
lined, the  trial  court,  in  the  exercise  of  a  statutory  discre- 
tion, vacated  the  parole.  The  evidence  seems  to  be  suffi- 
cient to  meet  the  requirements  of  the  law.  No  prejudi- 
cial error  has  been  found  in  the  record,  and  the  judgment 
is 

Affirmed. 


Richard  Wilkinson  bt  al.^  appellees^  v.  City  of  Lincoln^ 

appellant. 

Filed  March  11,  1921.  No.  21735. 

Municipal  Corporations:  Street  Impbovements:  Petitioners:  Withdraw- 
al OF  Names.  In  the  absence  of  fraud  or  of  statutory  or  municipal 
authority,  a  petitioner  for  a  city  pavement  cannot  withdraw  his 
name  after  the  petition  has  been  duly  approved  and  the  paving 
legally  ordered  by  the  city  council. 

Appeal  from  the  district  court  for  Lancaster  county: 
William  M.  Morning^  Judge.    Reversed  and  dismissed. 

C.  Petrus  Peterson,  Charles  R,  Wilke,  R.  A,  Boehmer 
and  Sterling  F.  Mutz,  for  appellant. 

Burr  &  Brown,  contra, 

Rose^  J. 

This  is  a  suit  in  equity  to  prevent  the  city  of  Lincoln 
from  eijtering  into  a  contract  to  pave  Holdrege  street  be- 
tween Twenty-seventh  street  and  the  alley  west  of  Nine- 
teenth street.  Property  of  each  plaintiff  will  be  subject 
to  assessment  to  pay  a  proportionate  share  of  the  cost 
of  the  improvement,  if  made.  InsuflBiciency  of  the  paving 
petition  is  pleaded,  on  the  ground  that  some  of  the  peti- 
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tioning  property  owners  withdrew  their  names  before  the 
paving  contract  was  let,  leaving  the  property  owned  hy 
the  remaining  petitioners  insufficient  to  authorize  the  pav- 
ing. This  was  the  controlling  issue  in  the  case.  The  trial 
court  held  that  the  withdrawing  petitioners  acted  within 
their  rights  and  granted  an  injunction  against  furtiier 
proceedings  under  the  petition.    The  city  has  appealed. 

Under  authority  conferred  by  the  city  charter,  the  coun- 
cil passed  a  valid  resolution  approving  the  petition  and 
ordering  the  paving.  The  petition  was  th^n  legal  and  suffi- 
cient in  every  respect.  It  was  after  the  improvement  had 
been  thus  ordered  that  plaintiffs  withdrew  their  names. 
Within  the  meaning  of  the  city  charter,  the  action  of  the 
city  council  in  ordering  the  paving  was  final  as  to  the 
right  of  a  petitioner  to  withdraw  his  name  from  the  pav- 
ing petition.  The  right  to  withdraw  the  name  of  a  peti- 
tioner, in  the  absence  of  fraud  or  of  statutory  or  munici- 
pal authority,  ended  with  the  resolution.  In  passing  it 
the  city  council  not  only  acted  for  all  of  the  petitioners 
but  for  all  other  citizens  of  the  municipality.  The  validity 
of  municipal  acts  is  not  left  to  the  changing  attitude  of 
private  petitioners.  Public  policy  does  not  permit  a  peti- 
tioner to  invoke  municipal  power  for  the  public  welfare 
and,  by  withdrawing  his  name  without  specific  statutory  or 
municipal  authority,  destroy  the  power  invoked  by  him 
after  it  has  been  legally  exercised  by  the  city  council.  This 
principle  of  municipal  law  is  sound  and  is  well  established 
by  precedent. 

On  the  part  of  city  officers,  there  was  no  fraud  to  justify 
a  withdrawal  of  names  from  the  paving  petition,  nor  was 
such  authority  granted  by  state  statute  or  municipal  or- 
dinance. 

For  the  purpose  of  granting  an  injunction,  it  will  not 
be  presumed  that  assessing  officers  will  cast  an  unlawful 
burden  on  property  in  the  paving  district.  A  remedy  in 
such  an  improbable  contingency  will  not  be  wanting,  but 
it  has  no  place  under  the  issues  and  the  proofs  in  the  pres- 
ent case. 

105  Neb.— 48 
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The  injunction  was  erroneously  allowed.  The  judgment 
of  the  district  court  is  therefore  reversed  and  the  suit  dis- 
missed at  the  costs  of  plaintiffs  in  both  courts. 

Reversed  and  dismissed. 


Earl  Boyd  Smith,  appellee^  v.  J.  H.  Bailey  et  al., 

APPELIiAj^TS. 
FiL£0  March  11,  1921.    No.  21320. 

1.  Evidence:  Wbitten  Contract:  Parol  Evidencr.  Where  a  written 
contract  is  not  uncertain,  indefinite  or  ambiguous,  and  where  the 
terms  used  have  an  apparent  intent,  which  cannot  reasonably  be 
taken  to  have  other  meaning  t1;Lan  as  used,  the  statute  (Rev.  St. 
1913,  sec.  7909)  has  no  application,  and  eyidence,  extrinsic  to 
the  writing,  cannot  be  admitted  to  show  an  oral  agreement  during 
the  negotiations  leading  up  to  the  signing  of  the  written  instru- 
ment. 

2.  :  :  .     Eyen  though  a  written  contract,  in  the 

light  of  its  purpose  and  subject-n^atter  and  the  circumstances 
under  which  it  was  executed,  may  haye  been  determined  to  be 
incomplete,  extrinsic  eyidence  cannot  be  admitted  for  the  purpose 
of  preying  a  supplem^tal  proylsion,  inconsistent  or  in  conflict 
with  the  expressed  intention  of  the  parties,  as  embodied  in  the 
writing. 

Appeal  from  the  district  court  for  Lancaster  county: 
WiLLARD  E.  Stewart,  Judge.    Reversed. 

L.  H.  Blackledge^  Bernard  McNeny,  T.  8.  Allen  and 
E.  O.  Maggi,  for  appellants. 

Wilmer  B.  Comstock^  contra. 

Flanbburg,  J, 

This  action  seems  to  have  been  for  damages,  as  well  as  to 
recover  f3,000  as  the  agreed  price  for  certafn  wells  con- 
structed by  the  plaintiff.  The  case  was  submitted  to  the 
jury  as  an  action  to  recover  the  contract  price,  and  the  jury 
returned  a  verdict  of  $2^500  against  defendants.  Defend- 
ants appeal. 
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The  record  shows  that  there  had  existed  a  shortage  of 
water  in  the  municipal  wells  of  the  city  of  Red  Cloud. 
The  city  council  had  ordered  tests  made  for  other  wells 
and  had  endeavored  to  increase  the  water  supply,  but 
without  success.  Plaintiff  was  confident  that  he  could 
furnish  a  sufi9,cient  amount  of  water  by  constructing  shal- 
low wells  at  certain  points  tind  by  siphoning  water  from 
them  into  the  deeper  city  wells.  The  plaintiff's  plan 
required  no  pumps.  The  city  pumps  were  sufficient  to 
draw  the  air  from  the  siphon,  which  would  commence 
the  flow  of  water,  after  which,  it  was  considered,  the  siphon 
would  be  self-operating  and  provide  a  continuous  stream 
of  water,  with  little  cost  of  operation  or  maintenance. 

For  some  reason,  the  city  made  no  direct  agreejnent  with 
plaintiff,  but  a  number  of  citizens  of  Red  Cloud,  the  de- 
fendants in  this  case,  did  enter  into  a  written  agreement 
with  him,  and  it  appears  that  they  had  some  sort  of  an 
understanding  with  the  city  that  they  would  be  reimbursed 
for  what  expenditures  they  should  make.  The  written 
contract  was  drawn  up  and  circulated  among  the  citizens 
of  the  town,  54  of  whom  signed. 

It  provided  that  the  plaintiff,  and  one  Nelson,  to  whose 
rights  the  plaintiff  has  now  succeeded,  should  construct 
certain  wells,  ditches  and  conduits  within  60  days  from 
the  signing  of  the  contract,  and  thereafter  should  receive 
f  1  for  every  day  that  they  should  be  able  to  conduct  into 
the  city  wells  230,000  gallons  of  water.  The  contract  fur- 
ther recited  that  it  was  to  be  "subject  to  the  privilege  on  the 
part  of  the  ♦  ♦  ♦  (citizens)  to  purchase  the  well  or 
wells  and  system  by  which  ♦  ♦  ♦  (plaintiff  and  Nelson) 
supply  said  water  for  |3,000,  in  which  event  the  obligation 
to  pay  f  1  a  day  ceases.  The  said  Smith  and  Nelson  agree 
to  sell  to  the  first  parties  at  any  time  for  f3,000  all  their 
rights  and  interests  in  any  well  or  wells,  ditches,  pipes, 
conduits,  and  other  means  of  supplying  and  conducting 
said  water." 

The  testimony  in  behalf  of  the  plaintiff  is  to  the  effect 
that  the  plant  was  constructed,  as  agreed,  at  a  cost  to 
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hiin  of  from  f 2,000  to  ?2,500,  and  that  230,000  gallons  of 
water,  or  as  much  thereof  as  the  city  was  able  to  use,  was 
conducted  into  the  city  wells  daily  for  the  period  of  three 
years,  during  which  time  the  plaintiff  received  from  the 
defendants  f  1  a  day.  After  the  three  years,  however,  the 
defendants  refused  to  make  any  further  payments,  though 
the  plaintiff  claimed  to  be  able  and  willing  to  continue  in 
the  performance  of  his  contract.  The  defendants  justify 
their  action  in  refusing  to  make  further  payments  on  the 
ground  that  the  wells  constructed  by  the  plaintiff  fell  far 
short  of  supplying  the  amount  of  water  specified  in  the 
contract. 

Error  is  predicated  upon  the  admission  of  evidence  and 
upon  instructions  given  by  the  court,  based  upon  the 
evidence  so  introduced.  The  evidence  complained . of  was 
admitted  upon  the  theory  that  the  contract  was  ambiguous, 
indefinite  and  incomplete,  and  that  oral  testimony  and 
extrinsic  evidence  could  be  resorted  to,  to  supplement  the 
written  contract  and  to  establish  the  real  and  entire  agree- 
ment between  the  parties. 

By  the  plaintiff's  testimony,  which  is  corroborated  to 
some  extent  by  the  minutes  of  the  city  council,  there  is 
evidence  tending  to  show  that  the  plaintiff  had  an  under- 
standing with  certain  signers  of  the  contract  that,  if  the 
wells  produced  the  amount  of  wat^r  represented,  and  that 
if  the  project  proved  to  be  successful  for  the  period  of 
one  year,  it  should  then  be  obligatory  upon  the  citizens 
signing  the  contract  to  purchase  the  plant  from  the  plain- 
tiff at  the  price  of  f  3,000.  It  is  upon  such  verbal  agreement 
that  the  judgment  of  the  lower  court  is  based. 

The  vital  question  in  the  case  before  us  is  whether  such 
an  understanding  and  agreement  may  be  allow^ed  to  l>e 
shown  by  evidence  extrinsic  to  the  written  instrument. 

Though  generally  held  that  contracts  for  the  perform- 
ance of  services  or  for  the  continuous  furnishing  of  com- 
modities are,  when  the  contract  itself  specifies  no  period 
of  duration,  terminable,  upon  reasonable  notice,  at  the  wall 
of  either  party  to  the  contract  {McCuUough-Dalzell  Cruoi' 
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hie  Co.  r.  Philadelphia  Co.,  223  Pa.  St.  336;  Stonega  Coal 
t6  Cole  Co,  V,  Louisville  <&  N.  R,  Co.,  106  Va.  223,  9  L.  R. 
A.  n.  s.  1184;  fJchohs  v,  Netc  Orleans,  J.  &  O.  N.  R.  Co,, 
52  Miss.  610;  Bailey  v.  Stafford,  Inc.,  166  N.  Y.  Supp.  79; 
13  C.  J.  604,  sec.  630),  the  case  here  hardly  comes  within 
that  rule.  The  plaintiff's  contract  in  this  case  was  to  build 
an  adjunct  to  the  city  water  plant,  and  his  wells,  by  auto- 
matic operation,  were  expected  to  increase  the  flow  of  the 
city  wells  250,000  gallons  a  day.  His  contract  was  more 
than  the  furnishing  of  a  commodity,  it  was,  as  well,  to  build 
a  structure  and  to  make  the  necessary  expenditures  to  that 
end.  It  is  apparent  from  the  contract  that  it  was  not  con- 
templated by  the  parties  that,  the  structure  being  complete 
and  in  successful  operation,  the  citizens  obligated  could,  at 
will,  declare  the  duration  of  the  contract  at  an  end  within 
a  few  days  or  in  one  or  two  years  after  the  performance  of 
the  contract  had  begun.  The  plaintiff  had  made  an  invest- 
ment, had  constructed  an  addition  to  the  city  water  plant, 
and  these  properties  would  obviously  be  rendered  absolute- 
ly worthless  to  him,  should  his  contract  be  terminated. 
Provision  was  made  so  that  he  might  derive  an  income 
from  his  investment  and  have  his  capital  protected.  He 
w^as  to  receive  f  1  a  day  for  every  day  that  his  apparatus 
should  perform  and  for  every  day  that  he  should  be 
able  to  conduct  into  the  city  w^ells  the  required  amount  of 
water.  The  rate  he  was  to  receive — f365  a  year — was 
a  sufficient  income  on  a  f  2,000  or  $2,500  investment,  when 
there  was  to  be  no  cost  of  operation,  and  little  expense  for 
maintenance.  With  the  object,  however,  of  allowing  the 
citizens  obligated  to  put  an  end  to  the  daily-payment  pro- 
vision of  the  contract,  it  is  apparent  that  the  privilege  of 
the  purchase  of  the  plant  at  f  3,000  was  inserted. 

The  contract  has  a  definite  legal  meaning  as  to  its  dura- 
tion. The  citizens  who  signed  this  contract  could  not 
have  been  heard  to  say  that  they  had  a  parol  understanding 
and  were  to  be  relieved  from  the  daily  payments  at  any 
time  they  desired,  even  though  the  plaintiff's  plan  should 
prove  successful  and  he  be  able  to  deliver  the  amount  of 
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water  agreed  upon.  Such  an  understanding  would  haye 
been  directly  repugnant  to  the  written  instrument,  just 
as  much  so  as  the  understanding  that  the  plaintiff  has 
sought  to  prove  by  his  extrinsic  evidence. 

But  the  evidence  introduced,  and  now  complained  of,  had 
a  bearing,  not  alone  upon  the  duration  of  the  contract,  but 
was  offered  for  the  purpose  of  showing  that,  at  the  end  of 
one  year,  the  citizens  signing  the  contract  w^ere  expressly 
bound  to  purchase  the  plant  at  f3,00Q.  Such  an  oral  agree- 
ment would  have  been  in  direct  contradiction  to  the  express 
terms  of  the  written  instrument,  for  the  written  provision 
is  that  these  parties  shall  have  the  "privilege''  of  purchas- 
ing the  plant,  and  that  the  plaintiff  shall  sell  to  them  "at 
any  time."  The  contract  gives  them  the  privilege  of  pur- 
chasing, and  the  very  grant  of  that  privilege  negatives  any 
affirmative  obligation  on  their  part  to  purchase.  Extrinsic 
evidence  can  never  be  admitted  to  prove  a  supplementary 
provision,  inconsistent  or  in  conflict  with  the  expressed  in- 
tention of  the  parties,  as  embodied  in  the  written  instru- 
ment.   22  C.  J.  1290,  sec.  1720. 

Furthermore,  we  can  see  nothing  ambiguous  in  the  con- 
tract, providing  that  these  citizens  should  have  the  privilege 
of  purchasing.  On  the  other  hand,  such  a  provision  was 
entirely  consistent  with  the  idea  that  the  citizens  should 
thus  be  given  the  opportunity  of  bringing  the  performance 
of  the  contract  to  a  close  before  its  term  would  otherwise 
actually  expire.  It  is  only  when  there  is  uncertainty,  in- 
definiteness,  or  ambiguity  in  a  contract  that  it  is  open  to 
construction,  and  it  is  only  in  such  cases  that  the  statute 
(Rev.  St.  1913,  sec.  7909)  has  been  held  to  apply.  Camp- 
bell V.  HobbSj  97  Neb.  833 ;  Hamilton  v.  North  American 
Accident  Ins,  Co.,  99  Neb.  579;  Richey  v.  Omaha  &  Lincoln  ^ 
Railway  d  Light  Co.,  100  Neb.  847;  Bank  of  Waverly  v. 
Daily,  103  Neb.  7. 

Another  reason  would  prevent  the  court  from  enforcing 
an  oral  agreement  against  all  those  citizens  signing  the  con- 
tract. No  attempt  was  made  to  show  that  more  than  a  very 
few  of  the  signers  were  aware  of  the  alleged  parol  agree- 
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inent,  upon  which  plaintiff  relies.  The  written  contract  was 
circulated  and  signed  by  all  of  the  other  54  citizens,  who, 
so  far  as  the  evidence  shows,  were  informed  of  nothing 
but  what  was  contained  in  the  written  instrument,  and  they, 
of  course,  would  not  be  bound  by  an  understanding  or 
verbal  agreement,  unknown  to  them. 

The  contract,  it  appears  to  us,  was  one  whereby  the 
plaintiff  w^as  to  receive  |1  for  each  day  that  his  plant  was 
found  capable  of  furnishing  250,000  gallons  of  water  to 
the  municipal  wells,  such  daily  payments  to  continue  so 
long  as  the  plaintiff  was  able  to  continue  performance, 
provided,  however,  that  the  citizens,  during  the  successful 
performance  by  the  plaintiff,  were  given  the  privilege  of 
bringing  the  contract  to  a  close  and  of  terminating  the  obli- 
gation to  make  daily  payments  by  a  purchase  of  the  plant 
for  f3,000.  The  contract,  however,  contained  no  compul- 
sory requirement  that  they  shdlild  make  such  purchase, 
and  cannot  be  supplemented  by  extrinsic  testimony  to  show 
that  such  was  the  agreement.  Though  the  plaintiff  is 
entitled  to  hold  the  defendants  to  the  daily  payments  con- 
tracted, so  long  as  he  is  able  to  perform,  nevertheless,  for 
a  failure  on  their  part  to  carry  out  their  agreement,  his 
remedy  would  be  for  damages  growing  out  of  that  breach. 

For  the  reasons  given,  it  is  our  opinion  that  the  judg- 
ment of  the  lower  court  must  be  reversed  and  the  cause 
remanded  for  further  proceedings. 

Revebsed  and  remanded. 


John  O.  Anderson^  appellee,  v.  Union  Pacific  Railroad 

Company,  appellant. 

E^iLBD  Mabch  11,  1921.    No.  21659. 

1.  Appeal:  Affibmance.  A  verdict  of  the  Jury,  which  is  not  contrary 
to  law,  will  not  be  set  aside,  where  there  is  competent  evidence  to 
support  it,  unless  this  court  can,  from  the  record,  say  that  the 
verdict  is  clearly  wrong,  or  that  it  is  the  result  of  passion,  prejudice 
or  mistake. 
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2.   — . :  Instbuctions:  Presumption.    Though  It  may  appear  proi*- 

able,^  it  will  never  be  presumed,  that  the  jury  disregarded  one  of 
the  instructions  given  by  the  court,  where  the  record  does  not 
positively  and  affirmatively  show  such  to  be  the  fact. 

Appeal  from  the  district  court  for  Dawson  county : 
Hanson  M  Geimes,  Juixje.    Affirmed, 

C.  A.  Magaw,  T.  M.  Heicitt,  T.  F.  Hamer  and  T,  \\\ 
Bockes,  for  appellant. 

Cook  &  Cook  and  W.  A.  Stewart,  contra. 

Plansburg^  J. 

Action  for  damages  alleged  to  have  been  caused  to  crops 
and  personal  property  by  flood  resulting  from  the  defend- 
ant's railroad  embankment.  Plaintiff  recovered  a  judg- 
ment, and  defendant  appeals. 

The  defendant's  principal  objection  is  that  the  evidence 
is  insufficient  to  support  the  verdict.  Plaintiff's  testimony 
is  to  the  effect  that  he  is  the  owner  of  a  farm,  and  that  the 
defendant's  railroad  runs  across  the  south  part  of  his 
land ;  that  the  land  in  this  territory  slopes  from  the  north- 
west to  the  southeast,  and  that  just  north  of  the  railroad 
is  a  pond  of  water  which  is  fed  by  waterways,  extending 
from  the  northw^est.  It  is  the  contention  of  the  defendant 
that  the  evidence  is  insuflScient  to  show  that  the  railroad 
embankment  interrupts  any  natural  waterway.  On  this 
question  maps  were  introduced  showing  elevations,  and 
the  testimony  in  behalf  of  the  plaintiff  is  to  the  effect 
that  the  waterway  to  the  north  of  the  railroad,  which 
empties  into  the  pond,  can  also  be  identified  and  traced 
as  it  passes  to  and  beyond  the  railroad  to  the  south.  South 
of  the  railroad  the  waterway  is  said  to  extend  southeast, 
and  appears  as  a  depression,  about  two  feet  deep,  across  a 
meadow.  The  rains  during  the  period  preceding  the  flood 
were  very  excessive,  and  the  water  was  backed  up  from 
the  defendant's  railroad  embankment  over  the  plaintiff's 
land  and  remained  there  for  weeks.  In  the  face  of  the  testi- 
mony in  behalf  of  the  plaintiff,  we  are  unable  to  say  that 
the  jury's  verdict,  to  the  effect  that  the  railroad  embank- 
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ment  interfered  with  a  natural  waterway  and  was  responsi- 
ble for  the  flooding  of  plaintifif's  crops,  is  clearly  wrong. 
The  trial  judge  passed  upon  the  testimony'  and  found 
it  sufficient  and  overruled  the  motion  for  a  new  trial. 
We  are  unable  to  say  that  the  verdict  should  be  set  aside. 

The-defendant  further  complains  that  the  jury  disregard- 
ed one  of  the  instructions  of  the  court.  By  that  instruc- 
tion, the  court  directed  the  jury  to  find  for  the  defendant, 
in  case  the  jury  should  determine  that  the  damage  to  the 
crops  complained  of  was  caused  partly  by  rainfall,  for 
the  reason  that  there  was  no  evidence  to  separate  the  dam- 
age caused  by  the  back-water. 

Plaintiff  had  claimed  damage  in  the  amount  of  |2,512, 
but  the  jury's  verdict  was  $1,050.  The  defendant  argues 
that  the  jury  must  have  arrived  at  this  amount  as  damages 
by  reason  of  the  finding  that  the  damage  had  been  caused 
in  part  by  rainfall.  Such  conclusion  does  not  necessarily 
follow.  It  wa»  shown  that  other  like  crops  in  the  vicinity 
were  not  injured  by  the  rains.  It  was  within  the  province 
of  the  jury  to  determine  the  amount  of  the  plaintiff's 
damage,  and  it  may  have  been  that  the  jury,  instead  of 
finding  that  the  total  amount  of  damage  was  |2,512,  as 
the  plaintiff  claimed,  and  that  a  part  of  such  total  dam- 
age was  caused  by  rainfall,  found  that  the  total  damage 
was  f  1,050  only. 

Defendant  raises  no  other  objections,  and  we  see  no 
reason  for  a  reversal  of  the  case.    It  is  therefore 

Affirmed. 


TjOuis  Swanson  v.  State  of  Nebraska. 

Filed  March  11,  1921.     No.  21723. 

Jury:  Delinquency:  Trial  by  Jury.  The  trial  of  a  person  chargod 
with  causing  or  contributing  to  the  delinquency  of  a  child,  In 
violation  of  section  1263,  Rev.  St.  1913,  Is  required  to  be  conducted 
in  the  manner  that  is  provided  generally  by  the  Criminal  Code 
for  other  misdemeanors,  and  the  accused  is  entitled  to  a  jury  trial. 
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Erbor  to  the  district  court  for  Douglas  county :  Willis 
Q.  Sears,  Judge.    Reversed. 

Oray  &  Brumbaugh  and  Macfarland  S  Macfarland, 
for  plaintiiBf  in  error. 

Clarence  A.  Davis,  Attorney  General,  and  C.  L.  Dort, 
contra. 

Plansburg,  J. 

Defendant  was  charged  with  contributing  to  the  delin- 
quency of  a  female  child  under  the  age  of  16  years,  in  that 
he  did  carnally  know  and  have  sexual  intercourse  with 
her.  The  case  was  tried  to  the  judge  of  the  juvenile  court 
without  a  jury,  though  a  jury  was  demanded.  The  defend- 
ant was  adjudged  guilty  and  sentenced  to  imprisonment 
for  a  period  of  90  days  in  the  county  jail  and  ordered  to 
pay  the  costs  of  prosecution. 

This  action  was  based  upon  section  1263,  Rev.  St. 
1913,  providing  that  any  person,  causing  or  contributing 
to  the  "delinquency"  of  a  child,  "shall  be  guilty  of  a  mis- 
demeanor, and  upon  trial  and  conviction  thereof,  shall 
be  fined  in  any  sum  not  exceeding  five  hundred  dollars,  or 
imprisonment  in  the  county  jail  for  a  period  not  exceeding 
six  months." 

That  provision  of  the  statute  was  not  enacted  as  a  part 
of  the  juvenile  court  law.  It  appears  as  a  separate  act, 
chapter  195,  Laws  1905,  under  a  title  as  follows:  "A 
bill  for  an  act  to  provide  foi*  the  punishment  of  persons 
responsible  for,  or  contributing  to,  the  dependency  or 
delinquency  of  children."  The  juvenile  court  law  (Rev. 
St.  1913,  sees;  1244-1262),  on  the  other  hand,  is  found 
under  chapter  59,  Laws  1905,  under  the  title:  "  A  bill 
for  an  act  to  regulate  the  treatment  and  control  of  depend- 
ent, neglected  and  delinquent  children."  In  1913  the 
legislature  adopted  the  Revised  Statutes,  as  prepared 
and  presented  by  the  statute  revision  commission,  and 
under  that  revision  the  two  laws  mentioned  were  included 
in  the  same  chapter,  as  a  part  of  the  same  act,  and  under 
the  subject  "Juvenile  Courts." 
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It  is  contended  that  the  statute,  here  in  question,  was  en- 
acted in  1905  as  a  supplement  to  the  juvenile  court  act, 
that  the  general  procedure  of  the  juvenile  court  was  in- 
tended to  govern,  and  that  such  relation  between  the  two 
statutes  is,  furthermore,  borne  out  by  the  subsequent 
action  of  the  legislature,  combining  the  two  enactments 
in  the  revision  of  1913. 

The  statute,  making  it  a  misdemeanor  to  contribute  to 
the  delinquency  of  a  child  and  prescribing  punishment  for 
violation,  is  essentially  a  criminal  statute,  and  does  not 
purport  to  dispense  with  a  jury  trial,  nor  with  other 
requirements  found  in  the  general  Criminal  Code,  nor  does 
it  expressly  provide  that  prosecutions  under  it  shall  be 
conducted  in  the  summary  manner  afforded  by  the  rules 
of  procedure  in  juvenile  courts.  The  mere  grouping  of 
these  tw^o  laws  under  one  chapter  did  not,  of  course, 
broaden  or  enlarge  the  powers  under  either. 

Juvenile  courts  are  not  criminal  courts.  Their  func- 
tion is  not  to  try  criminal  charges  and  punish  for  criminal 
offenses.  It  is  only  upon  the  theory  that  they  are  not  crim- 
inal courts  that  their  establishment,  and  that  their  meth- 
ods of  procedure,  can  be  sustained  as  constitutional. 
Children  are  considered  wards  of  the  state.  When  a  child 
is  found  without  proper  parental  care,  in  poverty,  or  neg- 
lected, or  incorrigible,  or  surrounded  by  vicious  and  im- 
moral influences,  tending  to  prevent  it  from  growing  into  a 
useful  and  law-abiding  citizen,  the  juvenile  court  takes  up 
the  matter,  not  as  the  trial  of  a  criminal  charge,  but  as  a 
problem  to  determine  the  status  of  the  child,  to  see  whether 
the  child  is  dependent,  neglected  or  delinquent,  and  hence 
whether  it  has  become  necessary,  for  the  welfare  of  the 
child  and  in  the  interest  of  the  public,  that  the  state,  in 
the  particular  instance,  shall  step  in,  and  require  a  change 
of  the  custody  of  the  child,  provide  other  associates  or  a 
new  environment,  and  provide  for  such  care  and  training 
as  may  lead  to  its  reformation.  Such  a  proceeding  is 
obviously  quite  different  from  a  criminal  proceeding,  and 
is  not  penal  in  character. 
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The  law  governing  the  procedure  of  juvenile  courts  rec- 
ognizes that  criminal  charges  should  be  handled  in  a 
different  manner,  and  by  section  1245  it  is  provided  that 
in  all  trials,  where  a  delinquent  child  is  charged  with  a 
crime,,  a  jury  may  be  demanded.  For  a  discussion  which 
brings  out  the  distinction  between  criminal  charges  and 
those  matters  which  are  properly  within  the  purview  of 
the  juvenile  court,  see  State  v.  Burnett,  179  N.  Car.  735 ; 
Ex  parte  Bartee,  76  Tex.  Cr.  Rep.  285. 

Under  the  statute  involved  in  this  case,  the  person  who 
causes'  or  contributes  to  the  delinquency  of  a  child  is  made 
guilty  of  a  misdemeanor.  Prosecution  upon  that  charge 
is  clearly  a  criminal  prosecution.  It  is  not  a  proceeding 
to  determine  a  status,  but  to  establish  guilt  and  inflict 
punishment.  It  is  not  such  a  proceeding  as  is  within  the 
general  purview  of  the  jurisdiction  of  a  juvenile  court, 
nor  one  in  which  special  procedure  or  summary  punish- 
ment can  be  logically  justified.  14  R.  C.  L.  277,  sec.  48. 

In  some  states,  where  the  legislature  has  attempted  to 
provide  that  the  prosecution  of  such  charges  shall  be  had 
before  the  juvenile  courts  without  a  jury  and  without  that 
general  protection  which  must  be  afforded  in  criminal 
trials,  the  laws  have  been  declared  invalid,  since  they  im- 
pair the  constitutional  rights  of  the  accused.  Mill  i\ 
Brown,  31  Utah,  473 ;  Rohison  v.  Wayne  Circuit  Judges, 
151  Mich.  315;    State  v.  Tincher,  258  Mo.  1. 

The  statute  involved,  as  we  construe  it,  is  not  a  part  of 
the  juvenile  court  act,  and  prosecutions  on  the  charge  of 
causing  or  contributing  to  the  delinquency  of  a  child  are 
not  matters  for  summary  disposal  by  juvenile  courts,  but 
are  for  the  criminal  courts,  and  are  to  be  tried  before  a 
jury  and  in  the  manner  provided  by  the  general  Criminal 
Code. 

The  refusal  to  grant  a  jury  trial  is  fatal  to  the  pro- 
ceeding. 

Rbvebsed. 
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Joseph  Nightingai4P  v.  State  op  Nebraska. 
Phiup  Norton  y.  State  op  Nebraska. 

Piled  Mabch  11,  1«21.     Nos.  21721,  21722. 

Error  to  the  district  court  for  Douglas  county :  Willis 
G.  Sears^  Judge.    Reversed. 

Gray  &  Brumbaugh  and  Macfarland  <&  Macfarland^  for 
plaintiffs  in  error. 

Clarence  A.  Davis,  Attorney  General,  and  0.  L.  Dort, 
contra. 

Flansburg,  J. 

These  cases  were  tried  together  with  the  case  of  Stjoan- 
son  V.  State,  ante,  p.  761,  are  decided  upon  the  same  rec- 
ord, and  involve  the  same  question.  They  are  controlled 
by  the  ruling  in  the  Swanson  case  and  are  reversed  for 
the  reasons  given  therein. 

Reversed. 
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Jambs  M.  Pbimb^  appellee^  v.  Waitb  H.  Squiee, 

appbllant. 

FiLia)  March  11.  1921.    No.  21246. 

1.  CoiporatlonB:  Sale  of  Stock:  Rsscisbion.  Where  corporate  stock 
is  sold  upon  the  faith  of  representations  of  fact  as  to  the  corpora- 
tion and  its  property,  under  an  express  agreement  that  if.  after 
careful  investigation,  the  buyer  is  not  entirely  satisfied  the  prop- 
erty is  as  represented,  he  shall  receive  his  money  back  upon  tender 
of  the  stock,  the  intent  of  the  contract  being  that  the  buyer's  right 
to  rescind  shall  depend  upon  the  truth  or  falsity  of  the  repre- 
sentations, rather  than  upon  his  mere  taste  or  liking,  he  is  pre- 
sumed to  have  undertaken  to  act  reasonably  and  fairly  in  the 
ascertainment  of  the  facts.  In  such  case,  his  decision  that  he 
was  not  satisfied  is  not  conclusive,  and.  to  entitle  him  to  rescind, 
it  must  appear  that  the  facts  were  such  as  to  Justify  a  reasonable 
man  in  reaching  that  conclusion. 

2.  :  :  Tbial:  Inconsistent  Instructions.     In  an  action 

to  recover  the  purchase  price  of  corporate  stock  under  an  agree- 
ment permitting  the  buyer  to  rescind,  if  satisfied,  upon  investiga- 
tion, that  the   property  was   not  as  represented,   the  court,   at 

'  plaintiff's  request,  instructed  that,  if  the  plaintiff  honestly  and  in 
good  faith  decided  it  was  not  as  represented,  his  decision  was 
conclusive,  though  wrong.  On  its  own  motion,  the  court  also 
instructed  that  the  evidence  coming  to  the  plaintiff  must  have 
fairly  and  reasonably  satisfied  him  that  the  property  was  not  as 
represented.  HeZd.  that  the  two  instructions  were  inconsistent, 
and  the  error  in  charging  that  the  buyer's  decision  was  conclusive, 
though  wrong,  was  prejudicial,  and  was  not  cured  by  instructing 
that  the  evidence  must  have  fairly  and  reasonably  satisfied  him. 

Appeal  from  the  district  court  for  Douglas  county: 
Willis  G.  Sears,  Judge.   Reversed. 

Montgomery^  Hall  &  Young  and  Emmet  Tinley,  for  ap- 
pellant. 

# 

Kennedy,  Holland,  DeLacy  &  McLaughlin,  contra. 

DORSBY,  C. 

The  defendant,  Waite  H.  Squier,  sold  to  the  plaintiff, 
James  M.  Prime,  1,250  shares  of  the  stock  of  the  Onahman 


/   I 
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I       ^_^ 

Iron  Company,  a  Minnesota  corporation,  with  mining  prop- 
erty near  Duluth,  for  |3,750,  and  at  the  same  time  executed 
to  the  plaintiff  a  written  agreement  to  the  following  effect : 
"I  hereby  guarantee  to  return  to  you. the  amount  so  paid 
me  *  *  *  if  prior  to  October  1,  1917,  after  a  visit  to 
the  mine  and  k  careful  'inspection  of  same,  you  are  not 
entirely  satisfied  the  property  is  all  that  you  have  been 
led  by  me  and  others  to  understand  it  is;  the  same  to  be 
paid  to  you  upon  due  transfer  to  me  of  your  said  stock." 

The  plaintiff  did  not  inspect  the  mine  until  May,  1918, 
his  trip  having  been  deferred  by  mutual  consent,  and  upon 
his  return  in  June,  1918,  from  his  visit  to  the  mine  he 
tendered  back  the  stock  and  made  formal  demand  for  the 
return  of  his  money,  which  was  refused.  This  action  was 
afterwards  brought  to  recover  the  purchase  price  of  the 
stock  under  the  terms  of  the  agreement  above  quoted.  The 
verdict  and  judgment  were  for  the  plaintiff,  and  the  de- 
fendant has  appealed. 

The  questions  raised  upon  this  appeal  depend  for  their 
solution  largely  upon  a  construction  of  the  contract  as  to- 
the  effect  upon  the  plaintiff^s  right  to  rescind  the  sale,  of 
the  words  "you  are  not  entirely  satisfied,"  appearing  there- 
in. The  trial  court,  at  the  plaintiff's  request,  gave  the  fol- 
lowing instruction :  ^'You  are  instructed  that,  if  you  be- 
lieve from  a  preponderance  of  the  evidence  that  the  plain- 
tiff honestly  and  in  good  faith  from  the  evidence  received 
by  him  on  said  trip  of  visitation  reached  a  conclusion  that 
the  mine  and  its  management  were  not  as  represented  to 
him  by  defendant  and  others,  then  his  decision  is  conclu- 
sive, and  you  will  find  for  the  plaintiff,  even  though  you 
believe  that  his  decision  was  wrong."  The  giving  of  this 
instruction  is  assigned  as  one  of  the  principal  grounds  for 
reversal. 

Counsel  for  the  plaintiff  and  appellee  rely  upon  Thur- 
man  v.  City  of  Omaha,  64  Neb.  490,  as  authority  for  the 
foregoing  instruction.  In  that  case  a  bid  was  made  for 
city  bonds^  "subject  to  our  attorney's  opinion  as  to  the 
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legality  of  the  issue,"  and  the  attorney  refused  to  approve 
the  issue ;  whereupon  Thurman  refused  to  take  the  bonds 
and  brought  suit  to  cancel  the  certified  check  accompany- 
ing his  bid.  In  reaching  the  conclusion  that,  under  the 
circumstances  of  that  case,  the  attorney's  opinion  was  con- 
clusive, it  is  said  in  the  opinion:  "In  some  cases  where 
the  obligation  of  one  of  the  parties  is  made  dependent  upoa 
his  approval  of  the  subject  of  the  contract,  *  *  *  it 
is  implied  that  such  approval  be  given  whenever  the  facts 
are  such  as  to  lead  the  trier  of  fact  to  the  conclusion  that 
it  ought  to  have  been  given,  and  if  the  trier  of  fact  so 
concludes,  disapproval  or  failure  to  approve  by  the  party 
to  whom  the  matter  is  left  in  the  contract  may  not  be 
availed  of.  In  other  cases  the  opinion  or  decision  of  the 
person  designated  in  the  contract  is  conclusive,  and  his 
pronouncement  will  not  be  reviewed,  if  he  actually  and 
honestly  exercises  his  judgment  and  states  his  opinion.  The 
nature  of  the  contract  and  the  character  of  the  required 
decision  or  opinion  must  determine  to  which  class  a  given 
cause  is  to  be  referred.  Contracts  of  purchase  and  sale 
are  usually  of  the  latter  class,  and  contracts  of  any  sort 
are,  as  a  rule,  to  be  put  in  that  class  where  the  approval 
stipulated  for  involves  either  judgment  in  matters  of  taste 
or  the  personal  opinion  of  one  chosen  for  some  special  and 
peculiar  reason.  *  *  *  If  a  contract  of  sale  of  some- 
thing already  existing  is  expressly  made  subject  to  the 
approval  of  the  purchaser,  or  of  some  one  for  him,  and 
such  approval  involves  personal  judgment  or  opinion,  the 
person  whose  judgment  is  required  is  made  the  sole  arbi- 
ter, and  his  decision  is  conclusive,  provided  he  really 
passes  upon  the  question  and  reaches  a  conclusion  honest- 
ly, whether  his  conclusion  is  right  or  wrong.  The  parties 
have  stipulated  for  his  opinion,  not  for  the  decision  of  a 
judge  or  jury." 

As  intimated  in  the  discussion  from  which  we  have 
quoted,  the  nature  of  the  contract  and  the  character  of  the 
required  opinion  is  to  be  considered  in  determining  wheth- 
er the  case  falls  within   that  class  in  which  the  opinion 
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of  the  party  designated  is  to  be  accorded  conclusive  weight, 
or  within  that  class  in  which  its  reasonableness  or  pro- 
priety is  to  be  tested  by  judicial  inquiry.  In  other  words, 
the  intent  of  the  parties,  as  disclosed  by  their  agreement, 
must  govern.  Examining  the  contract  which  forms  the 
basis  of  the  plaintiff's  alleged  right  to  rescind  the  sale  of 
the  mining  stock  and  to  have  his  money  refunded,  the 
following  facts  appear  therefrom:  First,  that  represen- 
tations had  been  made  by  the  defendant  to  the  plaintiff 
relative  to  the  mining  property ;  second,  that  the  plain- 
tiff's right  to  return  the  stock  and  receive  his  money  back 
was  made  dependent  upon  the  truth  or  falsity  of  those 
representations;  third,  that  the  plaintiff  was  to  make  a 
careful  inspection  of  the  mine  and  to  base  his  determina- 
tion as  to  the  truth  or  falsity  of  the  representations  upon 
that  inspection;  and,  fourth,  he  was  to  be  entirely  satis- 
fied that  the  representations  were  true.  It  was,  in  short, 
a  completed  sale  of  mining  stock,  subject  to  rescission  by 
the  plaintiff  upon  condition  subsequent,  namely,  that  the 
plaintiff  should  have  the  right  of  later  inspection  to  de- 
termine whether  the  representations  were  true,  and  to  be 
satisfied  that  they  were  true.  He  said  to  the  defendant, 
in  effect:  "I  will  buy  your  stock,  but  I  reserve  the  right 
to  return  it  and  get  my  money  back  if,  when  I  inspect  the 
mine,  I  find  it  is  not  as  you  represented  it."  The  plaintiff 
purchased  the  stock  on  the  faith  of  the  defendant's  repre- 
sentations, but  upon  condition  that  he  might  verify  them 
later,  and,  if  he  found  them  false,  might  rescind  his  pur- 
chase. 

It  is  the  representations  which  differentiate  the  case  at 
bar  from  those  cases  in  which  the  opinion  or  judgment  of 
the  purchaser  in  a  contract  of  sale  has  been  held  conclu- 
sive. The  contract  was  not  an  unqualified  reservation  to 
the  plaintiff  of  the  right  to  rescind  the  sale  if,  on  later 
inspection,  he  was  not  satisfied  with  the  property  or  with 
his  investment.  The  right  to  rescind  was  reserved  to  the 
plaintiff  if,  after  inspection,  he  was  not  satisfied  the  prop- 
erty was  what  he  had  been  led  to  believe  it  was.    If  the 
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contract  were  that  he  was  to  be  satisfied  with  the  property 
or  investment,  it  would  call  for  that  state  of  mind  or 
mental  condition,  called  "satisfaction,"  which  relates  sole 
ly  to  the  personal  taste  or  liking.  If,  on  the  other  ha^id, 
he  was  to  be  satisfied,  by  inspection,  as  to  whether  certain 
things  that  had  been  told  him  with  reference  to  the  prop- 
erty were  true  or  false,  it  called  for  the  exercise  of  other 
mental  faculties  than  those  of  mere  taste  or  liking,  or 
those  which  produce  ^'satisfaction,"  in  the  sense  of  "con- 
tentment" with  a  thing;  it  brought  into  play  the  faculties 
of  weighing  evidence,  of  reasoning  and  of  judging,  and,  in 
that  connection,  to  be  "satisfied"  means  to  be  "convinced/* 

An  example  of  those  cases  which  call  for  personal  taste 
or  liking  is  to  be  found  in  MoCrimmon  v.  Murray,  4:i  ilont. 
457,  464,  cited  by  counsel  for  the  plaintiff  in  support  of 
the  rule  adopted  by  the  trial  court  in  the  instruction  under 
consideration.  In  that  case  the  plaintiff  furnished  infor- 
mation to  the  defendant  as  to  a  vein  of  ore  upon  the  lat- 
ter's  promise  to  pay  him  a  certain  part  of  the  sellinjr  juice 
of  the  mining  claim,  "if  upon  investigation  by  the  ile^md- 
ant,  in  his  judgment,  the  said  information  should  be  satis- 
factory to  him."  It  was  decided  that  his  judgment  was 
controlling  and  conclusive,  though  it  was  to  be  exercised 
honestly  and  in  good  faith. 

In  Paulson  v.  Weeks,  80  Or.  468,  also,  a  like  conclusion 
was  reached,  where  stock  was  sold  with  the  reservation  of 
the  right  to  rescind,  "if  plaintiff  should  at  any  time  there- 
after become  dissatisfied  with  the  purchase  of  said  shares 
of  stock." 

And  if  the  contract  in  the  instant  case  had  been  that  the 
plaintiff  should  have  his  money  back  if,  upon  inspection, 
the  mine  or  his  investment  was  not  satisfactory  to  him, 
there  would  be  strong  ground  for  holding  that  he  had 
stipulated  for  his  personal  taste  or  liking  and  was  entitled 
to  the  exercise  of  it.  But  where  the  transaction,  in  its 
very  essence,  involved  the  truth  of  the  representations 
upon  which  he  had  bought  the  stock,  and  he  had  stipulated 
for  the  right  to  rescind  in  case  he  was  not  satisfied,  after 
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a  careful  inspection,  that  they  were  true,  it  was  not  a 
matter  of  personal  taste  or  liking  dependent  upon  his  un- 
controlled judgment,  but  a  question  as  to  the  existence  or 
nonexistence  of  certain  facts,  in  the  ascertainment  of  which 
he  is  presumed  to  have  undertaken  to  act  reasonably  and 
fairly.  From  this,  it  is  said  in  Wood  Reaping  &  Sewing 
Machine  Co.  v.  Smith,  50  Mich.  565,  "springs  a  necessary 
implication  that  his  decision  in  point  of  correctness  and 
the  adequacy  of  the  grounds  of  it  are  oi)en  considerations 
and  subject  to  the  judgment  of  judicial  triers." 

By  the  instruction  complained  of  the  jury  were  limited 
in  their  inquiry  to  finding  whether  or  not  the  conclusion 
that  the  mine  and  its  management  were  not  as  represented 
was  arrived  at  by  the  plaintiff  honestly  and  in  good  faith, 
from  the  evidence  received  by  him  on  his  trip  of  inspection. 
If  he  did  so,  his  decision  was  conclusive.  It  was  not  re- 
quired that  the  jury  find  that  the  fact^  upon  which  he 
founded  his  conclusion  were  such  as  to  justify  a  reason- 
able man  in  reaching  that  conclusion.  In  view  of  the  fact 
that  from  the  contract  itself  it  plainly  appears  that  the 
sale  was  induced  by  representations,  and  that  it  was  the 
intent  that  the  plaintiff's  right  to  rescind  should  depend 
upon  the  accuracy  thereof,  we  are  convinced  that  he  should 
not  be  permitted  arbitrarily  or  without  reason  to  say  that 
he  was  "satisfied"  the  representations  were  false,  even 
though  a  reasonable  mind,  in  the  light  of  the  same  evi- 
dence, would  be  convinced  to  the  contrary.  The  instruc- 
tion in  question  was  therefore  erroneous.  Fessman  v. 
Barnes,  108  S.  W.  (Tex.  Civ.  App.)  170;  Fechteler  t?. 
Whittemore,  205  Mass.  6;  Gladding,  McBean  &  Co.  v. 
Montgomery^  20  Cal.  App.  276;  Waite  v.  Shoemaker  & 
Co,,  50  Mont.  264;  Duplex  Safety  Boiler  Co.  v.  Garden, 
101  N.  Y.  387. 

In  other  instructions,  given  on  the  court's  own  motion, 
the  jury  were  told  that  the  right  to  rescind  "must  be  rea- 
sonably exercised"  by  the  plaintiff,  and  that  before  he 
could  exercise  that  right  the  evidence  coming  to  him  must 
"fairly  and  reasonably"  satisfy  him  that  the  mining  propo- 
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sition  was  not  a  prosperous  and  successful  concern,  as 
represented.  These  instructions,  however,  would  necessari- 
ly lose  their  force  and  be  superseded  in  the  jury's  mind  by 
the  instruction  hereinbefore  considered,  given  at  the  re- 
quest of  plaintiff,  in  which  the  issue  was  made  to  turn 
wholly  upon  the  plaintiff's  honesty  and  good  faith,  and  the 
jury  were  told  that,  if  he  was  honest  in  it,  his  decision  was 
conclusive,  though  wrong.  This  was  the  same  as  saying 
that  his  decision,  though  unreasonable,  was  conclusive  if 
honestly  arrived  at.  It  is  evident  that  these  instructions 
cannot  stand  together,  and  that  the  instructions  given  on 
the  court's  own  motion  do  not  cure  the  error  in  the  other 
instruction. 

When  the  taking  of  evidence  w^as  concluded,  the  defend- 
ant moved  for  an  instructed  verdict  in  his  favor,  on  the 
ground  that  the  evidence  was  insufficient  to  entitle  the 
plaintiff  to. recover,  and  the  court's  refusal  to  so  instruct 
is  assigned  as  error.  We  have  read  the  evidence  offered  on 
behalf  of  plaintiff,  which  consisted  of  his  testimony  as  to 
what  he  saw  and  what  occurred  during  his  visit  of  inspec- 
tion to  the  mine,  and  the  letters  that  he  wrote  to  the  de- 
fendant after  his  return.  He  testified,  also,  as  to  the 
representations  that  had  been  made  to  him  relative  to  the 
mining  stock  and  property.  We  are  not  prepared  to  say 
that,  under  proper  instructions,  this  evidence  would  have 
been  insufficient  to  show  prima  facie  a  right  of  recovery 
on  the  plaintiff's  part.  We  are  satisfied  that  there  ought 
to  be  a  new  trial  of  this  case  in  accordance  with  the  correct 
rule  governing  the  plaintiff's  right  to  rescind  the  sale,  and 
the  evidence  can  then  be  tested  and  its  sufficiency  deter- 
mined with  reference  to  that  rule.  These  observations 
apply  also  to  certain  alleged  errors  in  the  rulings  of  the 
trial  court  in  the  admission  of  testimonv. 

For  the  reasons  stated,  we  recommend  that  the  judg- 
ment of  the  court  below  be  reversed  and  the  cause  remand- 
ed. 

Per  Curiam.  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  court  below  is  reversed  and 
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the  cause  remanded,  and  this  opinion  is  adopted  by  and 
made  the  opinion  of  the  court. 

Reversed. 


Andrew  G.  Wolpenbarger,  appellee^  v.  Joseph  B.  Britt 

bt  al.^  appellants. 

Filed  Mabch  11,  1921.     No.  21361. 

Contracts:  Joi:^t  Contract:  Pabties.  Where  two  or  more  parties  enter 
into  a  contract  in  which  their  interest  in  the  subject-matter  is 
Joint,  and  the  parties  have  undertaken  to  accomplish  together  a 
single  result,  and  any  advantage  accruing  to  any  one  of  them  by 
virtue  of  the  same  contract  is  for  the  benefit  of  all,  the  contract  is 
joint,  and  not  joint  and  several. 

Appeal  from  the  district  court  for  Lancaster  county: 
Willard  E.  Stewart^  Judge.   Reversed 

C.  O.  Miles  and  O.  H,  Risser,  for  appellants. 

Ross  P.  Anderson^  contra. 

Tibbets,  C. 

This  is  an  action  by  plaintiff  against  the  defendants, 
and  each  of  them,  to  recover  for  attorney's  fees  rendered 
by  the  plaintiff  for  the  defendants  at  their  request  and 
for  cost  and  expenses  paid  and  expended.  Trial  had  to  a 
jury,  who  returned  a  verdict  for  the  plaintiff  and  against 
the  defendants  for  the  sum  of  |400.89.  Judgment  on  the 
verdict.    Defendants  appeal. 

The  plaintiff,  a  practicing  attorney  in  the  city  of  Lin- 
coln, was  employed  by  certaih  residents,  citzens  and  tax- 
payers of  school  district  No.  139  of  Lancaster  county,  Ne- 
braska, in  reference  to  the  establishment  of  a  location  for  a 
schoolhouse  and  the  voting  of  bonds.  There  is  no  conten- 
tion but  what  the  services  were  rendered  and  that  the 
plaintiff  was  employed  to  render  them.  The  contract  was 
oral.    The  defense  is  principally  that  the  cause  of  action 
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did  not  accrue  to  the  plaintiff  against  the  defendants  made 
parties  alone,  but  jointly  with  one  Douglas  H.  Roberts 
and  L.  L.  Turner,  who  are  still  living.  This  the  defend- 
ants claim  was  substantially  a  plea  of  nonjoinder  or  mis- 
joinder of  defendants  on  a  joint  contract,  and  that  the 
same  did  not  constitute  a  joint  and  several  contract  or  a 
several  contract.  Defendants  also  allege  that  they  have 
paid  all  the  claims  and  demands  against  defendants,  and 
a  full  settlement  made.  If  the  contract  of  the  defendants 
was  joint,  then  the  cause  should  be  reversed.  If  the  obli- 
gations of  the  defendants  were  joint  and  several,  or  several, 
then  that  defense  of  the  defendants  is  unavailing.  The 
question  of  what  constitutes  a  joint  and  several  obligation 
or  a  several  one  is  complicated  in  its  nature.  There  is 
no  question  but  what  if  the  contract  was  joint,  then  un- 
der sections  7598,  7599,  Rev.  St.  1913,  defendants'  con- 
tention is  well  taken. 

Section  7598  reads  as  follows:  "Any  person  may  be 
made  a  defendant  who  has  or  claims  an  interest  in  the 
controversy  adverse  to  the  plaintiff,  or  who  is  a  necessary 
party  to  a  complete  determination  or  settlement  of  the 
question  involved  therein." 

Section  7599  provides:  '*Of  the  parties  to  the  action, 
those  who  are  united  in  interest  must  be  joined  as  plain- 
tiffs or  defendants ;  but  if  the  consent  of  one  who  should 
have  been  joined  as  plaintiff  cannot  be  obtained,  he  may 
be  made  a  defendant,  the  reason  being  stated  in  the  peti- 
tion." 

The  testimony  shows  that  the  contract  was  made  with 
the  parties  named  defendants,  and  also  one  Douglas  H. 
Roberts  and  L.  L.  Turner ;  it  also  shows  that  they  are  liv- 
ing, and  no  attempt  was  shown  why  they  should  not  have 
been  made  parties  and  service  had  upon  them.  The  em- 
ployment was  very  informal  in  its  nature.  A  meeting  was 
held  at  Bethany,  in  which  said  district  is  located,  and  the 
defendants,  or  some  of  them,  and  also  the  said  Roberts 
and  Turner  being  jointly  interested  with  all  other  defend- 
ants, and  seeking  the  same  object,  attended  said  meeting, 
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and  Turner  was  the  man  who  suggested  the  employment 
of  plaintiff  to  prosecute  the  interests  of  the  defendants, 
and  both  were  equally  bound,  by  their  conduct,  as  the  de- 
fendants. 

Decisions  upon  contracts  of  this  kind  are  rare.  Usual- 
ly some  instrument  in  writing  op  some  formal  acknowledg- 
ment of  a  contract  is  produced  under  which  the  parties 
claim,  but  in  the  instant  case  the  services  were  rendered 
at  the  request  of  certain  parties.  The  contract  on  the 
part  of  the  plaintiff  included  no  agreement  as  to  the  price 
to  be  paid  for  the  service,  and  no  agreement  as  to  who 
should  pay  the  cost  and  expense  incidental  to  carrying  on 
the  litigation.  Questions  arose  as  to  the  value  of  the 
services,  the  payment  of  the  costs,  and  other  matters  con- 
nected with  the  litigation  that  ensued,  among  which,  and 
on  which  the  defendants  rely  principally  as  a  defense  (out- 
side of  the  demurrer),  w^as  the  fact  that  an  agent,  as  con- 
tended by  the  defendants,  made  an  agreement  after  the 
services  were  nearly  completed  by  which  the  payment  of 
1400  by  the  defendants  to  the  plaintiff  would  be  in  full 
satisfaction  of  all  claims  and  demands  plaintiff  might 
have  against  them  for  services  rendered  and  expenses  and 
costs  advanced.  There  was  also  a  complaint  on  the  part 
of  the  defendants  that  the  court  had  failed  to  give  certain 
instructions  requested,  and  gave  on  his  own  motion  cer- 
tain erroneous  instructions. 

In  view  of  the  conclusion  at  which  we  have  arrived,  it 
will  only  be  necessary  to  enter  upon  the  discussion  of  the 
one  question,  whether  the  plaintiff  can  maintain  this  ac- 
tion against  these  defendants  without"  joining  as  defend- 
ants the  parties  heretofore  specified.  "Where  two  persons 
were  responsible  on  the  sealed  instructions  to  pay  for  the 
erection  of  a  building,  and  both  superintended  the  work, 
one  acting  in  the  other's  absence,  and  always  with  a  joint 
view  to  the  same  object,  a  parol  promise  by  each  at  differ- 
ent times,  to  waive  the  written  contract  and  pay  the 
reasonable  value,  makes  the  promise  joint.^'  Munroe  v.  Per- 
Mm,  20  Am.  Dec.  475  (9  Pick.  (Mass.)  298). 
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In  6  R.  C.  L.  878,  sec.  266,  it  is  stated :  "  In  some 
jurisdictions  the  rule  prevails  than  an  obligation  in  solido 
will  never  be  presumed.  But  the  general  rule  is  that  an 
obligation  entered  into  by  more  than  one  person  is  pre- 
sumed to  be  joint,  and  that  a  several  responsibility  T^ill  not 
arise  except  by  words  of  severance.  In  other  words,  an  ob- 
ligation undertaken  by  two  is  presumably  joint,  in  the  ab- 
sence of  express  words  to  render  it  joint  and  several. 
*  *  *  One  of  the  rules  fdt  determining  whether  a  con- 
tract is  joint  is  whether  the  interest  of  the  parties  in  the 
subject-matter  is  joint.^' 

In  the  case  of  Alpaugh  v.  Wood,  53  N.  J.  Law,  638,  the 
court  held:  "Wherever  an  obligation  is  undertaken  by 
two  or  more  persons,  the  general  presumption  is  that  it  is 
a  joint  and  not  a  several  obligation;  and  this  presump- 
tion is  strengthened  when  the  promisors  have  under- 
taken to  accomplish  together  a  single  result.  Such  pre- 
sumption is  not  defeated  by  the  fact  that  each  promisor  is 
to  contribute  separately  to  the  entire  result  for  which  they 
bargain,  and  is  entitled  to  a  distinct  interest  under  the 
contract,  for  which  he  would  have  a  separate  remedy.^^ 

In  Field  &  Field  v,  Runk,  22  N.  J.  Law,  525,  the  principle 
laid  down  in  the  preceding  case  was  aifirmed. 

In  the  case  of  Dumanoise  v.  Toicnsend,  80  Mich  302,  the 
court  in  the  opinion  say:  "And  in  determining  whether 
there  is  a  joint  interest  in  the  contract  the  benefit  accru- 
ing from  the  contract  has  an  important  bearing.'^ 

In  the  case  of  Fox  v.  Abbott^  12  Neb.  328,  Judge  Maxwell 
in  the  opinion  says :  "  The  supreme  court  of  Ohio  in  con- 
struing section  77  of  the  Code  (section  84  of  Nebraska) 
say :  *  In  an  action  upon  a  joint  contract,  all  who  are 
jointly  liable  must  be  joined.  In  this  respect  the  rule  of 
the  common  law  has  not  been  changed  by  our  Code.' '' 
Affirmed  in  Young  r.  Joseph  Bros.  &  Davidson,  5  Neb. 
(Unof.)  559,  and  Gi/ger  v,  Courtney y  59  Neb.  555. 

In  Perkins  County  v.  Miller,  55  Neb.  141,  this  court 
held:  "In  an  action  upon  a  joint  contract,  all  who  are 
jointly  liable  should  be  joined  as  defendants,  and  if  ser- 
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vice  of  summons  cannot  be  had  upon  all,  the  action  may 
proceed  against  those  served.'' 

In  the  case  of  Bowen  v.  Crow,  16  Neb.  556,  the  court  in 
the  opinion  states :  "  The  only  question  presented  to  this 
court  for  consideration  is,  whether  or  not  an  action  can 
be  maintained  against  one  of  several  joint  debtors  alone,  or 
whether  the  action  should  be  ^gainst  all.  The  law  seems 
to  be  settled  that  the  action  must  be  against  all." 

Under  the  light  of  the  cited  authorities,. and  many  others 
that  might  be  cited  to  the  same  effect,  we  are  compelled  to 
come  to  the  conclusion  that  the  liability  of  the  defendants 
was  joint,  and  that  the  plaintiff  should  have  united  in  the 
action,  or  in  some  way  account  for  not  so  doing,  the  other 
two  obligors.  The  test  running  through  all  of  the  authori- 
ties seemed  to  be  whether  the  services  rendered  were  for 
the  joint  benefit  of  all;  they  all  stood  upon  an  equality; 
the  action  was  not  for  the  l)enefit  of  one  of  them,  but  of  all 
of  them ;  it  was  inseparable.  The  determination  of  the  ac- 
tions which  plaintiff  was  employed  to  prosecute  would  be 
for  or  against  them  all  jointly,  and  not  severally.  ^ 

We  come  to  this  conclusion  very  reluctantly ;  we  see  no 
escape  from  this  dilemma.  Our  statute  is  only  an  af&rma- 
tion  of  the  common  law  rule  prevailing  as  to  the  necessity 
of  making  all  obligees  jointly  interested  parties.  In  the 
case  of  Barker  v.  Burbank,  68  Neb.  85,  Judge  Barnes,  in 
writing  the  opinion,  states :  "  It  is  thoroughly  settled  at 
the  common  law  that  joint  obligees  must  sue  jointly  in 
actions  ex  eoniravtu,  and  if  it  appears  on  the  face  of  the 
pleadings  in  such  cases  that  there  are  other  parties  to  the 
contract  who  ought  to  be  joine^d  as  plaintiffs,  but  are  not, 
it  is  fatal  to  the  action,  and  the  defendant  may  raise  the 
objection  by  demurrer  or  by  motion  in  arrest  of  judgment, 
or  he  may  urge  it  as  a  ground  of  reversal  on  error." 

The  common  law  rule  of  the  necessity  of  making  all 
those  jointly  liable  parties  has  been  modified  in  some  states 
by  statute,  more  especially  in  the  state  of  Iowa.  The  legis- 
lature of  Iowa  must  have  conceived  that  in  modern  con- 
ditions, relations,  and  necessities,  as  they  exist,  the  com- 
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mon-law  rule  was  not  a  just  rule  to  be  followed.  The  ac- 
tion of  the  Iowa  legislature  has  been  followed  by  other 
states,  and  it  can  be  for  no  other  purpose  than  as  expressed 
above.  The  judgment  in  the  instant  case  undoubtedly  may, 
and  undoubtedly  does,  work  a  hardship  on  plaintiff.  But 
the  common-law  rule  and  the  statute  are  perfectly  plain  as 
to  the  necessity  of  making  all  the  joint  obligors  parties. 

'^e  see  no  necessity  of  entering  into  any  further  discus- 
sion. As  the  answer  denied  that  the  plaintiff  had  made  all 
the  necessary  parties  defendants,  the  case  was  tried  on 
that  as  one  of  the  issues.  The  defendants  have  insisted  at 
the  trial  and  in  their  briefs  that  it  was  a  fatal  defect  for 
which  plaintiff  would  not  be  entitled  to  recover  against 
these  defendants. 

We  therefore  recommend  that  the  judgment  of  the  lower 
court  be  reversed  and  the  cause  remanded  for  further  pro- 
ceedings. 

Per  Curiam.  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed  and 
the  cause  remanded,  and  this  opinion  is  adopted  by  and 
made  the  opinion  of  the  court. 

Reversed. 


Frederick  W.  Etheredge,  appellant^  v.  Chicago^  Bur- 
lington &  QuiNCY  Railroad  Company,  appellee. 

Filed  Masch  11,  1921.     No.  21386. 

1.  Public  Laads:  Grant  of  Railboad  Right  of  Wat.  By  granting  a 
right  of  way  of  200  feet  in  width  to  a  railroad,  congress  must  have 
determined  that  a  strip  of  that  width  was  necessary  for  the  proper 
construction,  operation,  and  improvement,  and  future  necessities 
of  the  road,  and  the  general  public  has  no  right  to  conjecture  that 
afiy  portion  of  the  right  of  way  Is  not  necessary  for  railroad  pur- 
poses. 

2.  :  — .     The  fact  that  only  a  portion  of  the  right  of  way 

granted  to  a  railroad  company  by  the  general  government  has 
ever  been  occupied  for  railroad  purposes  is  immaterial. 
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3.  Adyerse  Possession:  Railboao  Right  of  Way.  An  Indiyidual  can- 
not for  private  purposes  acquire  by  adverse  possession  any  por- 
tion of  a  right  of  way  granted  by  the  United  States  to  a  railroad 
company  In  the  manner  and  under  the  conditions  as  the  right  of 
way  was  granted  in  the  instant  case,  except  by  such  acts  as  con- 
stitute adverse  possession  since  the  passage  of  the  Norris  act  of 
June  24,  1912,  37  U.  S.  St.  at  Large,  ch.  181,  p.  138. 

Appeal  from  the  district  court  for  Cass  county:  James 
T.  Bbgley^  Judge.   Affirmed. 

A.  L.   Tiddy  for  appellant. 

Byron  Clark)  Jesse  L,  Rootj  W.  A,  Robertson  and  J.  W. 
Weingarten,  contra. 

TiBBETS,  C. 

This  is  an  action  by  the  plaintiff  to  enjoin  defendant 
from  cutting  down  trees  on  what  plaintiff  alleges  is  a  part 
of  lot  6  in  the  south  half  of  the  northwest  quarter  of  section 
32,  township  12  north,  of  range  9  east  of  the  sixth  P.  M., 
in  Cass  county,  Nebraska,  of  which  plaintiff  alleges  he  is 
the  owner.  The  evidence  is  undisputed  that  the  premises  in 
controversy  lie  within  the  congressional  grant  of  right  of 
way  to  the  defendant's  grantors,  being  land  granted  by  the 
congress  of  the  United  States  to  the  Burlington  &  Missouri 
Eiver  Railroad  Company  over  the  public  lands  of  the  Unit- 
ed States  and  the  state  of  Nebraska,  of  200  feet  in  width 
by  an  act  passed  on  the  2d  day  of  July,  1864  (13  St.  at 
Large,  ch.  216,  p.  364),  amending  an  act  of  July  1,  1862, 
(12  U.  S.  St.  at  Large,  ch.  120,  p.  496),  relating  to  the 
construction  of  the  Union  Pacific  Railway  Company. 
There  is  no  controversy  over  the  fact  that  defendant  has 
succeeded  to  the  interest  of  the  original  grantor  by  mesne 
conveyances  to  all  its  rights,  title  and  privileges.  The 
contention  of  the  plaintiff  is  that  the  land  in  controversy 
had  not  been  fenced  or  used  in  any  manner  by  the  com- 
pany for  over  30  years  and  during  all  of  that  period 
the  plaintiff  and  his  immediate  grantors  have  been  in  the 
actual,  continuous,  open,  notorious,  exclusive,  peaceable, 
and  adverse  possession  of  the  same. 
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The  only  question  involved  herein  is  wliether  the  Linds 
granted  by  the  government,  as  in  the  instant  case,  can  be 
acquired  by  adverse  possession.  The  evidence  discloses 
that  at  the  time  of  the  grant  to  tlie  railroad  company  the 
land  in  controversy  was  public  land;  that  the  grantors  of 
the  defendant  constructed  a  line  of  railroad  over  the  right 
of  way  granted,  and  trains  have  been  operated  continuous- 
ly on  and  over  the  same,  but  not  immediately  on  the  part 
of  the  right  of  way  herein  involved.  Where  the  right  of 
w^ay  has  been  acquired  by  grant  from  the  general  govern- 
ment to  public  lands,  and  t}\e  railroad  is  built  and  in  con- 
tinuous operation  over  the  lands  so  granted,  title  cannot 
be  acquired  to  any  portion  of  the  same  by  adverse  posses- 
sion or  by  nonuser  of  a  portion  thereof.  This  question  is 
not  here  for  the  first  time.  Several,  if  not  all,  of  the 
contentions  relied  upon  by  plaintiff  were  settled  by  this 
court  in  the  case  of  the  Union  P,  R,  Go,  v:  Mooster,  104 
Neb.  421,  where  it  is  held : 

"  The  Norris  act  will  not  be  given  retrospective  opera- 
tion to  aid  an  abutting  landowner  in  acquiring  title  to  part 
of  a  railroad  right  of  way  by  adverse  possession. 

"  To  constitute  an  abandonment  by  a  railroad  company 
of  a  part  of  its  right  of  way,  there  must  be  a  clear  inten- 
tion to  abandon.  Evidence  examined;  heldy  there  was  no 
intention  to  abandon  that  portion  of  the  right  of  way  in 
suit. 

"  Whenever  a  railroad  company  operates  trains  daily 
over  its  right  of  way,  it  is  a  constant  assertion  of  its  in- 
tention to  use  and  occupy  the  full  width  of  same  for  rail- 
road purposes. 

"  Mere  nonuser  by  a  railroad  company  of  a  part  of  its 
right  of  way  does  not  constitute  an  abandonment  of  such 
unused  portion." 

The  following  cases  seem  to  be  conclusive  against  plain- 
tiff's contention,  not  only  in  this  jurisdiction,  but  his  posi- 
tion is  also  contrary  to  the  decisions  of  the  federal  courts: 
McLucas  i\  l^t.  Joseph  &  (7.  /.  /?.  Go,,  67  Neb.  603;  SItatc 
V,  Grimes f  96  Neb.  719;  Oreyoii  S,  L.  R.  Co.  v.  Quigley^  10 
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Idaho,  770;  Northern  P.  R.  Co.,  v,  Smith,  171  U.  S.  200; 
Northern  P.  R.  Co.  v.  Townsend,  190  U.  S.  267;  Union 
P.  R.  Co.  V.  Laramie  Stock  Yards  Co.,  231  U.  S.  190. 

The  principal  case  relied  upon  by  plaintiff  in  support  of 
his  position  on  abandonment  is  that  of  Denver  &  R.  C  R. 
Co.  V.  Mill^  222  Fed.  481,  to  the  effect  that,  where  there 
was  an  abandonment  of  the  right  of  way,  the  right  of  en- 
try might  be  resorted  to.  This  phase  of  the  question  is 
thoroughly  discussed  in  the  above  citations,  and  the  rea- 
soning and  conclusions  arrived  at  therein  are  in  their  es- 
sential elements  contrary  in  every  respect  to  the  conten- 
tion of  plaintiff  as  to  the  right  of  acquirement  by  abandon- 
ment as  applied  to  the  instant  case.  Also  in  the  case  of 
Denver  &  R.  O.  R.  Co.  v.  Mills,  supra,  the  decision  of  that 
court  depended  entirely  upon  the  peculiar  conditions  exist- 
ing therein,  and  whether  there  was  an  abandonment.  The 
rule  is  undoubtedly  that  a  railroad  company  only  having 
the  right  of  easement,  upon  its  abandonment  of  the  grant 
to  it  for  railroad  purposes,  a  party  receiving  a  patent  from 
the  government  which,  were  it  not  for  the  easement  former- 
ly granted  to  the*  railroad  company,  would  include  the 
easement  granted  to  the  railroad,  and  there  was  no  res- 
ervation in  the  patent  of  the  easement,  to  acquire  title 
to  the  land  so  abandoned,  or  in  event  that  it  was  aband- 
oned and  was  not  covered  by  any  patent  issued  by  the 
government,  it  might  perhaps  be  homesteaded  as  govern- 
ment land,  but  in  the  Mills  case  there  was  an  entirely 
different  condition.  That  Avas  a  grant  by  the  government 
to  the  railroad  company.  Several  years  after  this  rail- 
road was  completed,  and  17  years  after  the  homestead 
entry,  the  railroad  company  relocated  its  line  of  road  at 
a  distance  of  25  miles;  it  took  up  its  rails  and  ties  from 
the  original  right  of  way,  a  part  of  which  crossed  the 
homestead  referred  to,  and  constructed  its  line  of  road 
along  the  new^  line.  A  better  idea  may  perhaps  be  gained 
of  the  reason  of  the  holding  of  the  court  in  the  Mills  case 
from  a  portion  of  the  opinion  of  the  court  in  that  case. 
The  court  gay : 
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"  In  this  case  the  railroad  company,  for  a  distance  of  25 
miles  or  more,  made  a  relocation  of  its  line  and  ran  all  of 
its  trains  oyer  the  line  thus  relocated.  The  rails  and  ties 
on  the  original  line  were  taken  up,  and  the  telegraph  poles 
were  cut  down.  This  was  done  on  or  about  November  12, 
1899.  No  attempt  was  made  to  use  any  pact  of  the  old 
right  of  way  for  railroad  purposes  until  June  1,  1912,  a 
period  of  almost  13  years.  *  *  *  No  stations  or  industries 
alo^g  the  old  line  were  being  served.  The  track  was  not 
maintained.  No  local  traffic  passed  over  the  old  line,  the 
railroad  company  had  rendered  itself  incapable  of  carrying 
traffic  thereon,  and  it  ceased  to  use  that  portion  of  the 
grant  for  railroad  purposes.  ♦  *  *  When  the  railroad 
company  on  or  about  the  1st  of  June,  1912,  undertook  to 
lay  a  track  on  the  land  described  in  the  bill,  it  did  not  in- 
tend to  relay  the  entire  portion  from  which  the  track  and 
ties  had  been  taken  in  November,  1899.  The  purpose  was 
to  lay  a  ti'ack  for  a  distance  of  6.27  miles  to  a  coal  mine 
of  the  Alliance  Coal  Company.  This  was  simply  a  spur 
track,  as  shown  by  the  contract  between  the  railroad  com- 
pany and  the  coal  company,  and  was  put  down  for  the  con- 
sideration of  124,164.  It  was  not  a  reconstruction  of  the 
old  line." 

In  the  instant  case  there  have  been  no  such  acts,  as  the 
authorities  have  held,  as  would  constitute  abandonment. 
The  nonuser  of  a  portion  of  the  right  of  way  for  any  period 
of  time  of  itself  does  not  constitute  abandonment.  Where 
an  easement  is  granted  by  the  government  to  a  railroad 
across  public  land,  and  the  road  is  built  upon  the  right  of 
way  and  trains  continuously  operated  thereon,  it  is  no 
evidence  of  abandonment  that  it  did  not  cover  the  entire 
right  of  way.  In  the  instant  case  it  is  true  that  for  years 
the  railroad  company  did  not  have  its  rails  upon  or  use 
the  land  in  controversy,  but  the  necessity  arose,  as  the  evi- 
dence discloses,  for  the  construction  of  an  additional  line, 
and  it  became  necessary  to  occupy  this  contested  portion 
of  land,  and  as  an  essential  part  of  the  operation  in  build- 
ing the  same,  it  became  necessary  to  cut  down  the  trees  in 
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question.  We  are  of  the  opinion  that  under  the  state  and 
federal  authorities  heretofore  cited,  wherein  this  question 
has  been  in  all  of  its.  phases  repeatedly  determined,  there 
can  be  no  question  but  what  the  injunction  should  be  de- 
nied and  the  plaintiff  be  declared  to  have  no  present  right, 
title,  interest,  claim  or  demand  in  or  to  the  premises  in 
controversy.  We  can  see  very  readily  that,  if  the  railroad 
company  had  acquired  the  land  in  controversy  by  condem- 
nation proceedings  under  the  right  of  eminent  domain,  or 
purchased  the  same,  and  then  had  abandoned  them,  the 
right  to  hold  by  adverse  possession  might  possibly  lie, 
but  not  under  the  conditions  existing  in  the  case  at  bar. 

Another  question  arises  and  has  been  discussed  in  the 
brief  of  the  defendant,  i.  e.,  that  the  plaintiff  is  not  en- 
titled to  insist  at  this  stage  of  the  proceedings  upon  the 
theory  of  an  abandonment;  that  he  did  not  plead  it  in 
his  petition,  and  it  was  not  an  issue  made  in  the  district 
court,  and  therefore  cannot  be  raised  for  the  first  time  in 
this  court,  and  has  cited  us  to- several  authorities  which 
seem  to  sustain  that  contention,  among  whicH  are  the  fol- 
lowing: Nielsen  v.  Central  Nebraska  Land  &  Investment 
Co.,  87  Neb.  518;  Gibson  v.  Arnold ,  5  Neb.  186;  Omaha 
Fire  Ins,  Co.  v.  Dierks  &  White,  43  Neb.  473 ;  Chapmarh  v. 
Brewer,  43  Neb.  890 ;  Hyde  v.  Hyde,  60  Neb.  502.  How- 
ever, it  does  not  become  necessary  to  decide  this'  question. 
In  view  of  the  law  and  the  undisputed  facts,  we  are  ot 
the  opinion  that  the  judgment  of  the  district  court  was 
clearly  right,  and  recommend  that  the  same  be  affirmed. 

Peb  Curiam.  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  affirmed,  and 
this  opinion  is  adopted  by  and  made  the  opinion  of  the 
court. 

Affi&med. 
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Joseph  Malin  et  al.,  appellants,  v.  Newton  A.  Housbi 

ET  AL.^  appellees. 

Filed  Mabch  11,  1921.    No.  21399. 

1.  Judgmeat:  Res  Judicata.  The  conBtitutlonality  of  an  act  of  tho 
legislature  having  been  passed  upon  by  this  court,  and  no  addition- 
al grounds  being  presented,  the  same  will  be  adhered  to  in  all 
future  cases  in  which  that  question  is  directly  inyolved  and  in 
which  It  becomes  a  vital  and  integral  factor  in  the  determination 
of  the  issues  made. 

2.  Oonstitutional  Law.  In  the  case  at  bar  the  constitutionality  of 
section  2,  ch.  243,  Laws  1919,  having  been  determined  by  this 
court  in  the  case  of  State  v.  Cox^  ante,  p.  75,  the  rule  therein 
declared  is  followed  herein. 

Appeal  from  the  district  court  for  Madison  county: 
William  V.  Allen,  Judge.    Affii-med. 

M.  8.  McDufce,  for  appellants. 

Clarence  A.  Davis,  Attorney  General,  J,  B,  Barnes  and 
M,  D,  Tyler,  contra. 

TiBBETS,  C.  X 

This  action  was  commenced  by  Joseph  Malin  and  other 
residents,  taxpayers  and  electors  of  school  district  No.  6 
of  Madison  county,  on  their  own  behalf,  and  on  behalf  of 
all  other  similarly  situated,  against  NeAvton  A.  Housel, 
superintendent  of  public  instruction  of  said  Madison  coun- 
ty, and  other  defendants,  commissioners,  as  provided  for 
under  section  2,  ch.  243,  Laws  1919.  The  petition  alleges, 
among  other  things,  that  defendants  are  threatening  to  re- 
district  all  of  the  territory  of  said  Madison  county,  includ- 
ing school  district  No.  6,  without  authority  of  law,  and 
prays  that  defendants  be  restrained  and  enjoined  from  so 
doing.  Plaint iflfs'  right  to  the  remedy  sought  depends  upon 
the  alleged  fact  that  section  2,  ch.  243,  Laws  1919,  is 
unconstitutional.     The  defendants  demurred  to  the  peti- 
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tion,  and,  the  demurrer  having  been  sustained  and  judg- 
ment rendered  accordingly,  plaintiffs  appeal. 

Since  the  filing  of  this  case' herein,  this  court  has  de- 
clared in  the  case  of  State  v.  Cox,  ante,  p.  75,  in  passing 
upon  the  constitutionality  of  the  chapter  under  discussion : 
^'Held  constitutional,  as  not  defective  in  title,  and  not 
shown  invalidated  through  failure  of  proper  procedure  in 
enacting."  This  court  also  held,  in  the  same  case:  "The 
enactment  is  not  in  violation  of  section  11,  art.  Ill  of  the 
Constitution,  providing  that  "no  law  shall  be  amended  un- 
less the  new  act  contains  the  section  or  sections  so  amend- 
ed, and  the  section  or  sections  so  amended  be  repealed.'' 
This  is  a  recent  and  last  conclusion  of  this  court,  and 
while  the  constitutionality  of  the  act  was  attacked  on 
grounds  of  failure  to  comply  with  the  proper  procedure  in 
procuring  its  enactment,  yet  the  writer  of  the  opinion, 
from  his  investigation,  research,  and  deduction,  came  to 
the  conclusion  he  did,  which  we  are  not  prepared  to  say  is 
not  correct,  and  by  which  we  are  willing  to  be  governed. 
We  were  impressed  with  the  logic,  force  and  authorities 
in  the  written  and  oral  argument  of  attorney  for  plaintiffs^ 
but  we  cannot  agree  with  him  that  the  decisive  question 
involved  was  not  decided  in  the  case  of  State  v.  Cox,  supra. 
The  syllabus  to  the  effect  that  the  act  is  constitutional  is 
only  a  logical  deduction  from  the  language  used  in  the 
opinion,  wherein  the  court  say:  "It  is  argued  that  the 
bill  did  not  contain  the  section  or  sections  sought  to  be 
amended,  nor  repeal  the  sections  of  the  statute  so  amended. 
The  bill  does  not  purport  to  be  an  amendment  of  the  for- 
mer sections,  but  enacts  entirely  new  legislation  upon  the 
same  subject-matter,  and  repeals  the  former  sections  cover- 
.ing  that  matter.  Such  enactments  are  not  in  violation  of 
the  constitutional  requirement  that  ^no  law  shall  be 
amended  unless  the  new  act  contains  the  section  or  sec- 
tions so  amended,  and  the  section  or  sections  so  amended 
shall  be  repealed.' " 

This  court,  after  a  thorough  consideration  of  all  the 
vital  questions  that  might  or  have  been  urged,   having 
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come  to  a  determination  thereof,  its  decision  should  be 
conclusive  by  reason  of  the  interests  it  affects,  and  liti- 
gants, although  presenting  new  and  divergent  reasons, 
should  be  effectively  bound  by  the  decision  rendered.  We 
are  of  the  opinion  that  the  act  of  1919  was  a  complete  act 
within  itself,  ai^d  was  not  an  amendatory  act,  and,  if 
amendatory,  presumptively  and  impliedly  repealed  all  ex- 
isting acts  in  conflict  therewith,  and  expressly  so  as  to  the 
acts  of  1915  and  1917.  Plaintiffs  contend  that  the  state 
superintendent,  by  section  4,  ch.  243,  Laws  1919,  has  been 
delegated  judicial  powers,  and  cite  us  to  the  constitutional 
provision  contained  in  article  II  of  the  •  Constitution, 
which  reads :  "The  powers  of  the  government  of  this  state 
are  divided  into  three  distinct  departments,  the  legislative, 
executive  and  judicial,  and  no  person  or  collection  of  per- 
sons being  one  of  these  departments,  shall  exercise  any 
power  properly  belonging  to  either  of  the  others,  except 
as  hereinafter  expressly  directed  or  permitted.''  It  is 
true  that  certain  ministerial  and  executive  oflScers  have 
been  under  necessity,  by  virtue  of  the  duties  pertaining  to 
their  offices,  to  exercise  to  a  limited  extent  judicial  or 
quasi-judicial  functions,  as  in  the  case  of  railroad  com- 
missioners, county  commissioners,  and  others,  but  that 
does  not  come  within,  and  is  not  an  infringment  of,  said 
article  II. 

We  have,  in  consideration  of  the  foregoing,  reached  the 
conclusion  that  the  judgment  of  the  district  court  was 
right,  and  rcommend  that  the  same  be  affirmed. 

Per  Curiam.  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  affirmed,  and 
this  opinion  is  adopted  by  and  made  the  opinion  of  the 
court. 

Affirmed. 

Rose,  J.,  dissents. 
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Seward  v.  Danaher. 


Richard  Seward  et  al.,  appellants^  v.  Michael 
Danaher^  Guardian^  appellee. 

Piled  March  11,  1921.    No.  21311. 

« 

1.  Guardian  and  Ward:  Investments  bt  Guabdian.  An  approval  by 
the  county  court,  without  notice  to  those  interested,  of  a  guardian's 
application  to  Invest  his  ward's  funds  is  not  conclusive  upon  the 
ward  of  either  the  propriety  or  safety  of  the  Investment  or  of  the 
reasonableness  of  the  terms  or  rate  of  interest.  In  re  Estate  of 
O'Brien,  80  Neb.  125,  followed. 

2.  :  :  Interest.     After  a  guardian  has  fully  accounted 

for  the  principal  of  the  funds  of  his  ward  Invested  by  him.  he  Is 
chargeable  only  with  such  a  reasonable  rate  of  Interest  thereon 
as  he  could  have  secured  by  the  exercise  of  reasonable  diligence 
and  with  due  regard  to  the  safety  of  the  investment  and  with 
scrupulous  fidelity  to  his  trust;  but  he  is  always  chargeable  with 
the  interest  actually  received  by  him. 

3.   :  :  .    There  is  no  rule  in  this  state  requiring  a 

guardian  to  account  for  ibe  legal  rate  of  interest  upon  his  ward's 
funds  invested  by  him,  where  he  has  actually  received  less,  and 
where  there  has  been  no  breach  of  his  duty  as  guardian.  In  re 
Ebfatc  of  O'Brien,  80  Neb.  125.  and  Wilson  v.  Wilson,  90  Neb. 
353,  distingviFhed. 

4.   :  Administration  of  Trust:  Evidence.    Evidence  examined, 

and  held  that  the  guardian  had  properly  administered  his  trust, 
and  that  there  was  no  ground  for  his  removal  from  his  office  and 
trust  a;  guardian. 

Appeal  from  the  district  court  for  Butler  county: 
George  F.  Corcoran,  Judge.    Affirmed. 

w 

Roper  &  Shaw  and  Oeorge  A.  AdamSy  for  appellants. 
Hdstinijs  d  Confaly  contra, 

Cain,  C. 

This  is  a  suit  for  an  accounting  brought  against  Michael 
Danaher,  guardian  of  the  estate  of  Bernard  Seward  and 
Leo  C.  Seward,  minors,  by  their  father,  Richard  Seward, 
and  his  niece,  Kittie  F.  Noonan.  The  amount  for  which 
judgment  was  asked  aggregates  about  |3,600.     Bemoyal 
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of  the  guardian  was  also  asked  because  of  his  ^alleged  un- 
lawful and  negligent  acts  in  handling  the  trust  funds  of 
his  wards.     The  defendant  was  appointed  guardian    on 
July  6,  1909,  and  this  suit  was  begun  on  3Iay  5,  1919,  so 
that  it  relates  to  the  administration  of  his  trust  for   a 
period  of  about  10  years.     The  funds  of  these  minors 
which  came  into  the  hands  of  the  defendant  guardian  and 
which  was  their  2/33  interest  in  the  estate  of  their  de- 
ceased grandfather,  John  Danaher,  amounted  to  |6,311.96. 
The  guardian  filed  a  true,  but  unsigned,  inventory  on  Jan- 
uary 28, 1910,  showing  his  receipt  of  the  above  amount  and 
the  source  from  which  it  was  derived.     Appellants  criti- 
cise the  informality  of  this  inventory,  but,  as  the  record 
shows  that  they  referred  to  it  in  their  petition,  making  it 
the  basis  of  their  suit,  and  as  their  counsel  himself  offered 
it  in  evidence,  together  with  all  other  files  in  the  guardian- 
ship matter,  and  as  its  accuracy  is  not  questioned,  we  treat 
it  and  all  other  filings  as  authentic.    Moreover,  the  guar- 
dian's undisputed  testimony  is  that  the  inventory  was  ac- 
curate and  that  it  set  forth  all  the  funds  of  his  wards  that 
came  into  his  hands.    It  is  established  and  admitted  that 
the  guardian  has  accounted  for  the  entire  principal  sum 
received  by  him,  with  interest  thereon  at  5  per  cent,  per 
annum.    The  grounds  of  the  wards'  suit  are  as  follows: 

(a)  They  seek  to  charge  their  guardian  with  the  difference 
between  the  5  per  cent,  interest  actually  received  by  him 
and  7  per  cent.,  the  "going  rate"  of  interest  on  personal 
unsecured  loans,  or  with  the  legal  rate.  This  is  the  prin- 
cipal item  of  their  claim  and  amounts  to  about  |2,100.  , 

(b)  That  the  guardian  erroneously  paid  Daniel  Danaher 
f225  for  board  and  care  of  the  minors  and  fl5  for  their 
clothing  which  was  furnished  before  his  appointment,  and 
it  is  claimed  that  there  was  an  agreement  that  no  charge 
was  to  be  made  therefor,  (c)  That,  if  the  guardian  had 
loaned  these  funds  upon  tax  free  mortgages,  he  would  have 
saved  |465.05  paid  for  taxes,  (d)  The  guardian  paid 
Agnes  Donohoe  J315  for  the  care  and  support  of  these 
minors,  and  it  is  claimed  that,  as  their  father  had  suffl- 
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cient  income  from  his  farm  and  residence  properties  in 
Seward  county  to  pay  this  item,  the  guardian  should  not 
receive  credit  therefor,  (e)  That  the  guardian  was  not 
entitled  to  the  compensation  of  f 215.29  received  by  him. 
(f)  Other  small  items  aggregating  f8.33  were  charged  to 
the  guardian  in  the  petition. 

Immediately  after  the  guardian  had  filed  his  inventory 
showing  that  he  had  |6^311.96  of  his  wards'  funds  in  his 
hands,  he  filed  in  the  county  court  a  written  application 
to  be  empowered  to  invest  as.  much  thereof  as  w"as  not 
required  for  the  minors'  support.  Upon  this  application, 
on  January  28,  1910,  the  court  made  an  order,  recitinir 
that  the  guardian  was'  present  in  court  personally  and  by 
his  attorney,  Arthur  J.  Evans,  and  authorizing  the  guard- 
ian to  loan  $2,000  of  the  funds  to  his  brother,  James 
Danaher,  and  $4,000  thereof  to  the  guardian  himself.  This 
the  guardian  did,  taking  personal  notes  therefor.  There 
after,  during  the  10  years,  he  annually  reloaned  the  funds 
to  his  brothers  and  to  himself,  taking  notes  therefor,  al- 
ways at  5  per  cent,  interest. 

The  guardian  and  his  brothers  each  owned  a  Butler 
county  farm  worth  $200  an  acre  and  were  financially  re- 
sponsible. All  loans  were  repaid  with  interest.  Richard 
Seward,  father  of  these  minors,  was  himself  under  guard- 
ianship from  1912  to  the  time  of  the  trial.  On  January 
28,  1911,  the  guardian  filed  with  the  county  judge  an  ap- 
plication to  be  authorized  to  loan  $4,000  to  John  Danaher 
and  $2,000  to  Michael  Danaher,  each  at  5  per  cent,  in 
terest,  and  on  February  8,  1911,  the  court  made  an  order 
authorizing  these  loans  on  the  terms  stated.  On  February 
6, 1912,  the  guardian  filed  his  annual  report.  On  February 
28,  1913,  the  guardian  filed  application  to  loan  $3,486.«r> 
to  James  Danaher  and  the  remainder  to  himself,  all  at 
5  per  cent.,  interest,  and  the  court  authorized  the  loans 
upon  the  terms  named  and  directed  the  guardian  to  take 
the  personal  notes  of  the  botrowei-s  therefor.  Verified  an- 
nual reports  were  filed  by  the  guardian  of  all  his  acts, 
and  setting  forth  to  whom  the  several  loans  were  made 
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and  the  interest  derived  therefrom.  On  February  27, 1919, 
the  guardian  was  authorized  to  loan  f  6,000  to  himself  on 
second  mortgage  at  5l^  per  cent.,  and  this  was  done.  In 
none  of  these  applications  was  any  notice  of  any  kind 
given  to  any  one.  Appellants  claim  in  their  brief  that 
the  guardian  made  17  different  loans  to  himself  and  broth- 
ers without  any  authority  whatever  from  the  court,  and 
that  the  10  other  loans  made  by  him  were  pursuant  to 
ex  parte  orders  of  the  county  court,  and  we  think  the 
statement  is  true.  We  do  not  think  that  these  ex  parte 
orders  of  the  county  court  altered  the  liability  of  the 
guardian  for  the  funds  of  his  wards.  In  the  case  of  In  re 
Estate  of  O'Brien,  80  Neb.  125,  this  court  held: 

"Section  27,  ch.  34,  Comp.  St.  1907  (Rev-  St.  1913,  sec. 
1654)  requires  a  guardian  to  apply  to  and  receive  from 
the  county  court  an  order  authorizing  him  to  loan  the 
funds  of  his  ward.  If  he  loans  his  ward's  funds  without 
such  authority,  and  a  loss  ensues,  he  is  liable  therefor. 
*  *  *  The  approval  by  the  county  court,  without  notice 
to  those  interested,  of  the  usual  annual  reports  of  a  guardi- 
an, wherein  he  reports  loans  of  his  ward's  funds  without 
an  order  of  the  court,  is  not  equivalent  to  an  order  of  the 
court  authorizing  the  guardian  to  make  such  loans."  In 
the  body  of  the  opinion  in  that  case  this  court  said :  "Ref- 
erence to  the  section  of  the  statute  above  quoted  will  dis- 
close that  it  was  the  intention  of  the  legislature  that  there 
should  be  a  hearing  before  the  court  and  notice  given  to 
those  interested,  that  an  investigation  as  to  the  desirabil- 
ity of  the  proposed  loans  should  be  had  before  the  court, 
that  evidence  might  be  taken  upon  this  question  of  those 
qualified  to  give  an  opinion,  and  that  the  court,  after 
hearing  the  evidence,  should  render  a  judicial  act  in  di- 
recting or  refusing  the  order  to  make  the  loans." 

But,  though  these  ex  parte  orders  of  the  county  court 
do  not  change  the  extent  of  the  guardian's  liability  in 
this  case,  the  filing  of  his  applications  therefor  and  his 
comprehensive  annual  reports  shoAV  at  least  his  good  faith 
in  the  premises.     He  testified  that  he  acted  under  the 
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advice  of  his  attorney,  Judge  Evans,  until  the  latter's 
death  in  1913,  and  thereafter  under  the  advice  of  other 
attorneys,  and  that  he  kept  the  father  of  these  minors  ful- 
ly informed  of  these  loans,  and  that  there  was  no  criticism 
upon  his  acts  until  the  commencement  of  this  suit.  The 
appellants  earnestly  contend  that  the  guardian  should  be 
charged  with  7  per  cent.,  the  legal  rate  of  interest  on  these 
funds,  citing  In  re  Estate  *of  O'Brien,  80  Neb.  125,  and 
Wilson  r.  ^Yilson,  90  Neb.  353,  in  support  of  their  con- 
tention. But  both  these  cases  may  be  readily  distinguished 
from  the  case  at  bar.  In  the  O'Brien  case,  the  guardian 
loaned  his  ward's  funds  on  personal  direction  of  the  coun- 
ty judge,  but  upon  mortgage  security  that  was  wholly  in- 
sufficient, and  there  was  a  total  loss  of  the  funds,  while 
in  the  instant  case  there  was  no  loss  of  either  principal  or 
interest  of  the  funds  at  all.  In  the  O'Brien  case,  the  court 
had  no  basis  for  fixing  the  rate  of  interest  except  by  adopt- 
ing the  legal  rate,  while  in  the  instant  case  the  rate  of  in- 
terest was  stipulated  when  the  loans  were  made,  and  the 
sole  question  is  whether  it  was  the  guardian's  duty  to  ob- 
tain the  usual  rate  of  interest  received  by  banks  on  per- 
sonal unsecured  loans,  which  then  was  7  per  cent.  In 
the  Wilson  case,  supra,  there  was  a  conversion  of  the 
ward's  funds  by  the  guardian,  and,  as  there  was  not  even 
a  pretense  of  a  loan,  and,  hence,  no  stipulated  rate,  the 
court  had  to  resort  to  the  legal  rate  of  interest  in  requir- 
ing the  guardian  to  account.  Also,  the  authorization  by 
the  court  did  not  enter  into  that  decision,  since  obviouslv 
the  court  could  not  authorize  a  tortious  act,  and  the  refer- 
ence in  the  opinion  to  the  lack  of  authorization  by  the 
court  is  clearly  an  inadvertence.  In  both  these  cases  there 
was  a  clear  breach  of  trust  by  the  guardian.  Neither  of 
them  sustain  appellants^  contention  that  the  lack  of  a 
valid  order  of  the  county  court  authorizing  the  guardian  to 
make  the  loans  fixing  the  rate  of  interest  necessarily  sub- 
jects him  to  the  payment  of  the  legal  rate  of  7  per  cent, 
when  he  actually  received  only  5  per  cent.  It  seems  that  it 
is  only  where  the  guardian  has  been  guilty  of  some  distinct 
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breach  of  his  truat,  such  as  failure  or  unreasonable  delay 
to  invest  his  ward's  funds,  or  intermingling  them  with  his 
own,  or  a  neglect  to  settle  his  accounts  for  a  long  time, 
that  he  is  chargeable  with  the  legal  rate  of  interest.  1 
Perry,  Trusts  and  Trustees  (6th  ed.)  sec.  468;  21  Cyc. 
93.  Here  the  guardian  was  derelict  in  none  of  these  par- 
ticulars. He  safely  invested  his  wards'  funds,  did  not  in- 
termingle them  with  his  own,  and  made  regular,  full  and 
true  reports  of  his  doings.  But  appellants  insist  that  7 
per  cent,  was  also  the  "going  rate"  of  interest  at  banks  on 
"personal  unsecured  loans"  during  the  time  in  question, 
and  that,  therefore,  the  guardian  could  have  secured  and 
should  be  required  to  pay  that  rate.  No  authority  is  cited 
to  sustain  this  contention  beyond  the  general  rule  that  it 
is  a  guardian's  duty  to  render  the  trust  estate  as  pro- 
ductive as  possible  consistent  with  safety. 

Passing,  for  the  moment,  the  obvious  and  vital  fact  that 
this  defendant  was  not  a  banker,  but  was  a  farmer  without 
facilities  for  ascertaining  the  demand  for  or  safety  of  such 
loans,  we  address  ourselves  to  a  consideration  of  the  meas- 
ure of  a  guardian's  duty  in  obtaining  a  rate  of  interest 
upon  his  ward's  funds.  For  what  rate  of  interest  must  the 
guardian  account?  Is  it  the  highest  rate  of  interest  ob- 
tainable by  lenders  of  money  having  complete  facilities 
and  large  experience  in  the  making  of  safe  loans,  or  is 
it  such  a  reasonable  rate  as  a  person  of  ordinary  intelli- 
gence and  vocation  could  secure,  with  reasonable  diligence 
and  with  scrupulous  fidelity  to  his  trust?  The  general  rule 
is  laid  down  in  39  Cyc.  425,  thus :  "The  first  general  rule 
covering  the  accountability  of  a  trustee  is  that  he  shall 
not  make  a  profit  for  himself  out  of  the  trust  estate ;  and 
this  rule  subjects  him  to  an  account  for  all  the  interest 
which  he  actually  makes  and  receives,  but  ordinarily  he 
should  not  be  charged  vrith  more  than  he  actually  receives, 
or  in  the  proper  exercise  of  his  duties  should  have  re- 
ceived." 

Section  1651,  Rev.  St.  1913,  is  as  follows: 


1 
■i 
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"Every  guardian  shall  manage  the  estate  of  his  ward 
frugally  and  without  waste,  and  apply  the  income  and 
profit  thereof,  as  far  as  may  be  necessary,  for  the  com- 
fortable and  suitable  maintenance  and  support  of  the 
ward  and  his  family,  if  there  be  any,  and  if  such  income 
and  profits  shall  be  insufficient  for  that  purpose,  the 
guardian  may  sell  the  real  estate,  upon  obtaining  a  license 
therefor,  as  provided  by  law,  and  shall  apply  the  proceeds 
of  such  sale,  as  far  as  may  be  necessary,  for  the  mainte- 
nance and  support  of  the  ward  and  his  family,  if  there  be 
any." 

Tested  by  either  the  general  rule  or  the  statutory  rule 
above  set  out,  is  the  guardian  chargeable  with  the  2  per 
cent,  interest  above  what  he  actually  received?  The  evi- 
dence is  that,  during  the  period  involved  herein,  the  usual 
or  "going  rate"  of  interest  on  first  mortgage  loans  was  5 
per  cent,  per  annum,  and  upon  "personal  unsecured  loans" 
was  7  per  cent,  at  the  banks.  But  the  guardian  did  not 
have  either  the  facilities  or  information  of  a  banker  or 
other  money  lender,  and  the  statute  does  not  require  that 
he  have.  If  he  had  secured  the  assistance  of  some  one  hav- 
ing the  special  skill  and  facilities  of  those  engaged  in  that 
business,  he  probably  would  have  had  to  pay  enough  for 
the  service  to  reduce  the  net  amount  below  what  he  himself 
actually  received.  One  illustration  of  the  cost  of  this 
service  is  the  diflference  between  the  rate  of  interest  paid 
on  time  deposits  at  a  bank,  which  at  this  time  was  4  per 
cent.,  and  the  rate  of  interest  at  which  the  bank  loans  the 
same  money.  This  would  probably  amount  to  3  per  cent,  at 
the  then  lending  rate  of  7  per  cent.,  and  could  not  be  less 
than  2  per  cent,  as,  under  our  statute,  5  per  cent,  is  the 
maximum  rate  that  banks  are  allowed  to  pay  on  time  de- 
posits. In  either  case,  the  defendant  would  not  have  realiz- 
ed more  than  5  per  cent.  Nor  do  the  loans  he  made  fairly 
come  within  the  designation  of  "personal  unsecured  loans." 
The  Danaher  boys  were  sufficiently  well  to  do  so  that  loans 
to  them  were  as  safe  as  if  they  had  been  secured  by  first 
mortgage  on  real  estate.    Then,  too,  in  order  to  realize  7 
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per  cent,  the  loans  likely  would  have  had  to  be  on  short 
time,  and  there  might  have  been  intervals  during  which 
the  principal  was  earning  no  interest.  We  think  that  the 
true  pule  is  that,  after  a  guardian  has  fully  accounted  for 
the  principal  of  the  funds  of  his  ward  invested  by  him, 
he  is  chargeable  only  for  such  a  reasonable  rate  of  interest 
thereon  as  he  could  have  secured  by  the  exercise  of  reason- 
able diligence  and  with  due  regard  to  the  safety  of  the 
investment,  but  always  is  chargeable  with  the  interest  ac- 
tually received  by  him.  39  Cyc.  425;  Oott  v.  Culp^  45 
Mich.  265;  In  re  Estate  of  Wisner^  145  la.  151;  Taylor  v. 
Hite,  Curator,  61  Mo.  142;  Vaccaro  v.  Cicalla,  89  Tenn. 
63;  Stevens  v.  Meserve,  73  N.  H.  293,  111  Am.  St.  Rep. 
612 ;  Slauter  v.  Favorite,  Gicardian,  107  Ind.  291.  Arid,  in 
our  opinion,  the  defendant  guardian's  conduct  in  this 
case  measured  up  to  that  rule,  and  he  is  not  chargeable 
with  more  interest  than  he  actually  received.  If  there  had 
been  notice  to  all  of  his  several  applications  to  the  court 
and  full  hearing  thereon,  and  seasonable  objection  had 
been  made  to  loaning  to  himself  and  brothers,  it  is  reason- 
able to  suppose  that  the  court  would  have  ordered  the  funds 
deposited  in  a  bank  at  4  per  cent,  or  loaned  on  first  real 
estate  mortgage  at  5  per  cent.  In  either  case,  no  more  in- 
terest would  have  been  realized  for  the  wards.  It  fol- 
lows, too,  that  the  wards'  claim  for  taxes  paid  w^as  prop- 
erly disallowed.  Finally,  on  this  point,  appellants  claim 
that  the  guardian  "profited"  by  the  loans  to  himself  by 
getting  the  money  at  5  per  cent,  instead  of  7  per  cent, 
which  he  would  have  had  to  pay  at  the  bank.  The  evidence 
does  not  support  this  claim.  The  guardian  could  and 
probably  would  have  mortgaged  his  farm  and  got  the 
money  at  5  per  cent,  rather  than  pay  7  per  cent,  at  the 
bank. 

We  now  consider  the  guardian's  claim  for  a  credit  of 
1315  for  money  paid  to  his  sister,  Agnes  Donohoe,  on 
January  11,  1916,  for  the  support  of  these  minors  from 
April  1,  1914,  to  January  1,  1916,  a  period  of  21  months. 
These  children  were  in  the  custody  of  Agnes  Donohoe  from 
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October  8,  1913,  to  January  6,  1919,  and  their  father, 
Richard  Seward,  paid  for  their  support  all  that  time,  ex- 
cept for  the  21.  months  referred  to.  The  merits  of  the 
claim  are  not  questioned,  but  it  is  contended  that  the 
minors'  father  was  liable  to  pay  it,  and  that  the  guardian 
unlawfully  paid  it  out  of  the  wards'  funds  and  should  not 

receive  credit  for  it.     The  mother  of  these  wards  was  in 

• 

an  insane  asylum,  their  father  was  under  guardianship  as 
an  incompetent,  his  guardian  lived  in  Seward  county,  and 
it  is  stipulated  that  the  w^ards  had  no  cash  to  pay  this 
claim  at  the  time,  and  that  this  defendant  guardian  paid 
it,  and,  after  the  claim  was  filed  and  allowed  against  this 
estate,  that  be  reimbursed  himself  to  the  amount  of  the 
.claim  for  the  advancement.  We  see  nothing  wrong  in 
this,  especially  in  view  of  our  statute  which  expressly  pro- 
vides that  the  guardian  shall  apply  as  much  of  the  income 
of  his  ward's  estate  as  may  be  necessary  for  his  comfort- 
able and  suitable  maintenance  and  support.  Rev.  St. 
1913,  sec.  1651.  The  immediate  necessities  of  the  wards 
required  that  their  guardian  pay  this  claim,  and  he  is  en- 
titled to  credit  therefor. 

Objection  is  made  to  the  guardian's  payment  of  |240 
to  Daniel  Danaher  for  board  and  care  and  clothing  of  one 
of  these  minors  from  November  7,  1907,  to  February  15, 
1909,  a  period  of  about  15  months.  The  grounds  of  the 
objection  are  that  this  indebtedness  was  incurred  before 
defendant's  appointment  as  guardian,  and  that  there  was 
an  understanding  that  no  charge  would  be  made.  But 
there  is  no  evidence  that  Daniel  Danaher  himself  ever 
represented  that  he  would  make  no  charge,  even  if  that 
were  decisive  of  the  justness  of  the  claim.  And  we  per- 
ceive no  reason  why  the  date  of  the  guardian's  appoint- 
ment affects  the  validity  of  the  claim.  It  is  the  income 
from  the  ward's  estate  which  the  statute  directs  shall  be 
devoted  to  his  support,  and  no  distinction  is  made  as  to 
whether  the  claim  for  that  support  is  incurred  before  or 
after  the  appointment  of  a  guardian.  The  objection  to  this 
claim  is  untenable.  The  objection  to  the  small  items  ag- 
gregating f8.33  is  likewise  without  merit. 
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A  careful  examination  of  the  record  in  this  case  per- 
suades us  that  the  defendant  guardian  managed  the  es- 
tate of  the  plaintiff  wards  "frugally  and  without  waste" 
as  our  statute  provides,  and  that  they  have  no  just  cause 
for  complaint.  It  follows  that  his  claim  for  f215.29  for 
compensation  for  his  services  extending  over  a  period  of 
ten  years  is  reasonable  and  just  and  its  allowance  is 
warranted  by  section  1665,  Rev.  St.  1913/  And  it  also 
follows  that  there  is  no  cause  for  his  removal  as  guardian. 

In  our  opinion,  the  judgment  of  the  district  court  ap- 
proving the  accounting  made  in  the  county  court  of  But- 
ler county  and  dismissing  the  wards'  complaint  and  find- 
ing in  favor  of  the  defendant  should  be  affirmed,  and  we 
so  recommend. 

Per  Curiam.  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  affirmed,  and 
this  opinion  is  adopted  by  and  made  the  opinion  of  the 
court. 

Affirmed. 


Francis  *Chase  et  al.^  appellants^  v.  Albert  J.  Lavelle 

ET  AL.^  appellees. 
Filed  March  11,  1921.     No.  21363. 

1.  AdyerM  Posseselon:  Pabties  in  Parental  and  Filial  Relationship. 
As  between  parties  sustaining  parental  and  filial  relations,  the  pos- 
session of  the  land  of  the  one  by  the  other  is  presumed  to  be  per- 
missive, and  not  adverse.  To  make  such  possession  adverse,  there 
must  be  some  open  assertion  of  hostile  title  other  than  mere  pos- 
session, and  knowledge  thereof  brought  home  to  the  owner  of  the 
land . 

2.  Deeds:  Cancelation:  Parent  and  Child.  Where  it  appears,  in  a 
suit  to  cancel  a  deed  from  a  parent  to  a  child,  that  mental  weak- 
ness of  the  parent  combined  with  artifice  and  misrepresentations 
of  the  child  induced  the  execution  of  the  deed,  a  court  of  equity 
will  cancel  it. 

3.   :  Deed  from  Parent  to  Child:  Presumptions.    When  a  deed 

is  executed  for  a  nominal  conBideration  by  an  aged  parent  shortly 


Vol.  105]  JANUARY  TERM,  1921.  797 


Chase  v.  Lavelle. 


before  her  death,  whereby  all  the  grantor's  estate  Is  conveyed  to 
one  child  to  the  exclusion  of  her  other  children  without  any 
apparent  reason  for  so  doing,  the  courts  will  scrutinize  the  trans- 
action with  care;  the  presumption  is  against  the  validity  of  the 
deed.     Winslow  v,  Winslow,  89  Neb.  189,  followed. 

4.  :  Cancelation:  Evidence.     Evidence  examined,  and  held  to 

require  a  cancelation  of  the  deed,  and  to  quiet  title  in  all  the  chil- 
dren  of  the  deceased  grantor. 

Appeal  from  the  district  court  for  Greeley  county :  Bay- 
ard H.  Paine^  Judge.  Affirmed  in  part,  and  reversed  in 
part,  with  directions. 

A.  H.  Murdoch  and  Lanigan  &  Lanigan,  for  appellants. 

James  P.  Boler  and  P.  J.  Barrett,  contra. 

Cain,  C. 

Plaintififs,  Francis,  John,  Charles  and  Ambrose  Chase, 
are  minor  children  of  Mrs.  Anna  Chase,  who  died  intes- 
tate on  May  17,  1919,  and  bring  this  suit  by  their  next 
friend  to  cancel  a  deed  made  October  17,  1918,  by  their 
mother  to  the  defendant  Albert  J.  Lavelle,  of  the  south- 
west quarter  of  section  4,  in  township  18,  range  10,  west 
of  the  sixth  principal  meridian,  in  Greeley  county,  Nebras- 
ka, and  to  cancel  a  tax  deed  thereto  issued  to  him  bv  the 
county  treasurer  on  July  6,  1907,  and  to  quiet  title  in 
them  and  Albert  J.  Lavelle,  also  a  son  of  deceased,  as 
heirs  at  law  of  their  deceased  mother,  and  also  for  an 
accounting  for  rents.  The  grounds  upon  which  cancelation 
of  the  first-named  deed  is  sought  are  that  the  mother  was 
mentally  incompetent  to  make  it,  that  it  was  procured  by 
the  fraudulent  representations  of  the  grantee,  and  that 
the  consideration  of  f 200  therefor  was  grossly  inadequate. 
Cancelation  of  the  tax  deed  is  asked  on  the  ground  that 
it  is  void  for  lack  of  compliance  with  the  statutorv  re- 
quirements  authorizing  the  county  treasurer  to  execute  it. 
TheTravelers  Insurance  Company  of  Hartford,  Connecti- 
cut, was  made  a  party  defendant  because  it  holds  a  mort- 
gage for  |8,000  executed  January  30,  1919,  by  the  defend- 
ant Albert  J.   Lavelle  and  wife  upon  the  quarter  section 
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above  described  and  also  upon  the  northwest  quarter  of 
section  9,  in  township  18,  immediately  adjoining  to  the 
south;  and  plaintiffs  ask,  in  the  event  that  they  prevail 
and  the  mortgage  is  foreclosed,  that  the  last-described 
quarter  section  be  sold  first  to  satisfy  the  debt.  The  mort- 
gagee did  not  answer.  The  answer  of  the  principal  defend- 
ant, Albert  J.  Lavelle,  denied  the  grounds  alleged  for  the 
cancelation  of  the  deeds,  pleaded  that  the  deed  of  October 
17,  1918,  from  his  mother  to  him  was  valid,  and  further 
averred  that  he  had  adversely  occupied  the  land  for  more 
than  the  statutory  period,  whereby  he  had  acquired  title 
thereto.  .The  reply  denied  the  averment  of  adverse  user, 
and  the  amended  petition  alleged  that  such  user  was  per- 
missive. The  court  below  found  generally  for  the  princi- 
pal defendant,  Albert  J.  Lavelle,  and  quieted  title  in  him, 
and  further  found  that  the  deed  of  October  17,  1918,  was 
valid,  and  that  he  had  practiced  no  fraud  in  obtaining  it, 
and  that  he  had  adversely  occupied  the  land  for  the  statu- 
tory period,  whereby  he  had  acquired  title,  but  found  that 
the  tax  deed  was  void.  Plaintiflfs  appeal,  asking  a  reversal 
of  the  decree,  except  the  finding  therein  that  the  tax  deed 
is  void.  As  it  clearly  appears  that  the  tax  deed  is  void, 
and  as  there  is  no  contention  that  it.  is  valid,  it  may  be 
dismissed  from  further  consideration,  except  as  it  appears 
in  a  narrative  of  the  facts. 

The  material  facts  are  substantially  without  dispute  and 
are  as  follows:  About  1880,  Patrick  Lavelle,  Sr.,  with 
his  family  of  several  sons  and  daughters,  including  Anna, 
mother  of  plaintiflfs,  went  to  Greeley  county  and  home- 
steaded.  The  father  entered  the  northwest  quarter  and 
his  daughter  Anna  the  southwest  quarter  of  section  4,  as 
homesteads,  the  latter  quarter  being  the  land  in  contro- 
versy. Both  received  patents  from  the  government.  Anna's 
being  issued  June  5,  1890.  The  family  residence,  however, 
was  maintained  on  the  northwest  quarter,  which  Patrick 
Lavelle,  Sr.,  took  as  a  homestead,  which  he  owned  until 
1907,  and  on  which  he  lived  until  1903.  No  buildings  were 
ever  put  on  Anna's  quarter,  except  a  shanty  she  had  on  it 
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before  she  got  her  patent,  and  no  one  has  ever  lived  upon  it 
since  that  time.  Except  for  a  fence,  which  her  father  built 
around  it  in- 1891,  and  the  breaking  of  a  few  acres,  and 
the  placing  of  a  hydraulic  well  and  windmill  by  the  de- 
fendant Albert  J.  Lavelle  sometime  after  1910,  no  im- 
provements have  ever  been  made  on  this  land.  It  has  al- 
ways been  used  in  connection  with  the  northwest  quarter, 
on  which  the  family  lived,  and  chiefly  as  a  pasture  and  hay 
meadow.  In  1881  the  defendant  Albert  J.  Lavelle  was 
born  on  this  homestead  of  Patrick  Lavelle,  Sr.,  where  he 
lived  with  his  grandfather  until  1903.  After  Albert's 
birth,  his  mother,  Anna  Lavelle,  w^ent  to  Omaha,  where 
she  was  employed  until  about  1898,  but  she  made  many 
visits  to  her  father's  home  in  Greeley  county  where  her  son 
Albert  was  living.  During  that  period  of  about  17  years 
her  father  managed  her  land  in  conjunction  with  his  own, 
and  paid  the  taxes  on  it,  and  continued  to  do  so  up  to  1903, 
when  he  left  his  farm.  On  Jknuary  1,  1898,  three  days 
before  her  marriage,  Anna  Lavelle  signed  and  acknowl- 
edged a  deed  of  her  land  to  her  son  Albert  for  the  express- 
ed' consideration  of  f  1,000.  Three  days  later  she  married 
Mr.  Chase  in  Omaha,  and  they  immediately  went  to  San 
Francisco  to  live.  On  December  13,  1898,  this  deed  was  re- 
corded, and  in  November,  1899,  soon  after  the  birth  of 
her  first  child  by  Mr.  Chase,  Anna  Lavelle  Chase  began 
action  in  the  district  court  for  Greeley  county  to  have  it 
set  aside.  We  gather  from  her  petition  in  that  case  that 
she  claimed  never  to  have  delivered  the  deed,  but  to  hav^ 
placed  it  in  her  trunk  in  her  father's  house  for  safe-keep- 
ing. At  any  rate,  her  case  went  to  decree  on  January  10, 
1900,  and  the  court  found  in  her  favor  and  canceled  that 
deed  and  quieted  title  in  her.  The  court  also  found  that  the 
deed  was  never  delivered,  but  that  the  defendant  Albert  J. 
Lavelle  obtained  the  same  and  caused  it  to  be  recorded 
without  authority,  and  that  he  retained  the  same  over 
her  protest;  that  there  was  no  consideration  for  the  deed 
other  than  love  and  affection ;  and  that  she  never  intended 
delivery  thereof  until  some  indefinite  future  date  and  con- 
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tingency.  Anna  testified  at  the  trial  in  Greeley  in  Jan- 
uary, 1900,  and  a  few  months  afterward  left  for  California, 
where  she  lived  until  her  death  on  May  17,  1919,  and 
never  returned  to  Nebraska.  She  was,  therefore,  absent 
from  Greeley  county  for  19  years.  She  had,  however,  a 
little  correspondence  with  Albert  and  her  sister,  Kate 
O'Connor,  who  lived  in  Greeley  county.  None  of  her  let- 
ters to  Albert  were  offered  in  evidence. 

In  1903  and  1904  Albert  rented  the  Sweedler  quarter 
and  farmed  it  and  lived  with  his  aunt,  Kate  O'Connor, 
while  he  was  tending  the  crops,  and  then  returned  to  his 
grandfather's  homestead,  which  his  uncle,  Martin  Lavelle, 
was  farming  in  connection  with  Anna's  quarter,  as  before. 
In  1905  Albert  was  married  and  lived  on  his  grandfather's 
homestead  which  he  and  his  uncle  Martin  rented,  up  to 
March  1, 1907,  during  which  period  the  homestead  was  op- 
erated in  conjunction  with  his  mother's  land.  He  also 
worked  a  quarter  section  of  his  own  immediately  south 
of  his  mother's  land.  Albert  bought  his  mother's  land 
for  the  delinquent  taxes  of  1903,  and  on  July  6,  1907, 
received  a  tax  deed  from  the  county  treasurer,  which, 
as  before  stated,  was  void.  From  the  time  he  received 
this  tax  deed,  Albert  testifies  that  he  claimed  to  own 
the  land,  and  that  he  took  possession  of  it,  rented  it, 
and  collected  the  rents,  and  paid  the  taxes  on  it;  that,  in 
the  summer  of  1910,  he  broke  up  about  27  acres,  and  in 
1915  about  20  acres  more,  and  fixed  the  fences  and  put  in 
a  hydraulic  well  and  windmill.  There  is  no  evidence  that 
his  mother  knew  anything  about  what  Albert  was  doing, 
or  that  he  ever  told  her  of  his  occupancy  of  her  land  until 
his  letter  of  September,  1918,  hereinafter  set  out.  There 
is  also  the  testimony  of  several  witnesses  to  corroborate 
Albert's  dominion  over  the  place  from  1907  onward. 

On  September  13,  1918,  Albert's  attorney  composed  and 
typed  the  followiag  letter,  which  Albert  copied  with  pen 
and  ink  on  other  paper,  and,  adding  a  few  words,  mailed 
to  his  mother  at  iSan  Rafael,  California,  as  his  own : 
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"Sept.  13th,  1918. 

"Dear  Mother :  I  have  not  heard  from  you  in  some  time 
and  thought  that  I  would  write  you  at  this  time  as  I  have 
been  thinking  of  moving  onto  the  place  and  improving  it. 

"I  have  a  tax  deed  to  the  place  and  it  will  be  necessary 
for  me  to  go  through  court  to  perfect  my  title,  that  is  to 
give  me  a  good  record  title.  1  have  always  claimed  the 
farm  and  still  claim  it  but  your  deed  is  on  record  and  it 
will  be  a  cloud  on  the  title,  to  give  me  the  proper  record 
title  so  that  I  can  secure  a  loan  on  the  farm  I  must  go 
through  court  and  secure  a  deed  in  that  manner. 

"I  have  consulted  an  attornev  and  he  said  that  the  ex- 
pense  of  the  action  would  be  in  the  neighborhood  of  |200 
and  I  would  rather  you  would  get  that  than  to  pay  it  to 
some  lawyer,  now  if  you  will  send  me  a  quitclaim  deed  to 
the  farm  that  will  clear  the  title  and  I  can  borrow  money 
on  the  place  and  improve  it.  As  far  as  the  ownership  of 
the  place  is.  concerned  I  know  that  I  am  the  owner  of  it 
but  owning  property  and  then  trying  to  borrow  on  it  there 
is  always  some  flaw  found  in  the  title.  I  have  had  the 
exclusive  open  and  adverse  possession  of  the  farm  under 
my  tax  deed  for  more  than  ten  years  and  that  gives  me  a 
perfect  title  but  I  must  go  through  court  with  it. 

"Now  mother  that  will  save  a  lot  of  expense  and  will 
be  lots  easier  for  me  to  give  you  the  money  than  to  pay  it 
to  a  lawyer  and  I  hope  that  you  will  send  the  deed  as  soon 
as  possible  as  I  want  to  get  to  work  on  the  place  this  fall, 
and  if  I  do  not  receive  the  deed  I  must  start  the  court 
action  at  once,  send  the  deed  to  either  banks  at  Greeley 
or  place  it  in  a  bank  out  there  and  I  will  send  the  money 
to  the  bank  and  they  can  send  me  the  deed  and  in  that  way 
whatever  money  is  spent  will  be  kept  in  the  family.'' 

Albert  testified  that  he  talked  the  matter  over  with  his 
attorney,  and  that  he  (Albert)  thought  it  would  "look 
better"  for  him  to  write  it  himself.  When  pressed  by  both 
court  and  counsel  to  tell  why  he  consulted  an  attorney  and 
had  him  draft  the  letter,  he  became  evasive.  About  one 
month  later,  Albert's  mother  executed  the  deed  to  him, 
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which  is  assailed,  before  Frank  J.  Healy,  a  notary  public 
of  San  Rafael,  California,  who  testifies  that  slie  was  in  a 
deplorable  condition  and  so  weak  she  could  hardly  walk, 
but  apparently  knew  what  she  was  doing.  Ilealy  also  testi- 
fies that,  at  the  time  she  signed  the  deed,  she  said  to  him, 
"This  is  a  piece  of  property  that  I  have  had  for  several 
years  and  I  am  now  about  to  lose  it,  which  I  thought  that 
some  day  was  going  to  bring  me  quite  a  piece  of  money,'^ 
and  that  she  also  said,  "I  will  get  about  f  200  out  of  this. 
Don't  you  think  I  ought  to  realize  more  than  that  after 
having  it  so  many  years?''  After  receiving  the  deed  from 
his  mother,  Albert  sent  her  f200,  which  she  used  in  par- 
ing house  rent  in  arrears. 

It  is  now  necessary  to  consider  the  circumstances  and 
condition  of  Mrs.  Anna  Lavelle  Chase,  both  before  and  at 
the  time  she  signed  this  deed.  The  four  plaintiff  sons  and 
another  son,  Samuel,  who  died  after  a  lingering  illness 
February  3,  1919,  were  born  to  her  and  Mr.  Chase  in  Cali- 
fornia. The  record  shows  that  the  family  were  nearly  al- 
ways in  straitened  financial  circumstances;  that  Mr. 
Chase  deserted  them  in  1908;  that  Mrs.  Chase  then  took 
in  washings,  went  out  to  houses  to  work,  and  worked  nights 
for  dinners  at  lodges,  and  baked  bread  and  sold  it;  and 
that  she  continued  this  work  until  June,  1918,  when  she 
fell  sick  and  never  recovered.  Thomas  O'Connor,  proba- 
tion officer  and  investigator  for  indigents,  testified  that 
he  called  upon  her  many  times,  and  that  she  received  aid 
from  the  county  from  September  1,  1914,  at  the  rate  of 
$25  a  month,  until  her  son  Frank  began  work,  when  it  was 
reduced  to  f  15  a  month,  which  she  received  until  she  died. 
Her  work  and  this  county  aid  and  the  wages  of  the  older 
boys,  as  they  got  old  enough  to  work,  were  her  only  sources 
of  income,  and  they  lived  in  a  rented  house.  From 
March  to  August,  1917,  her  son  Frank  was  sick  in  the 
hospital  and  could  not  work  again  until  April,  1918.  In 
1916  her  little  son  Samuel  had  pneumonia  and  was  almost 
a  helpless  invalid  until  his  death  in  February,  1919.  The 
different  peoi)le  for   whom  Mrs,  Chase  worked  gave  her 


Vol.  105]  JANUARY  TERM,  1921.  803 

Chase  v.  Layelle. 

the  clothing  for  the  children,  and  they  did  not  buy  any. 
Nevertheless,  on  December  20,  1917,  Mrs.  Chase  wrote  to 
her  sister,  Mrs.  Kate  O'Connor,  living  near  Greeley  Cen- 
ter, the  following  letter : 

"San  Rafael,  Dec.  20th. 

"Dear  Sister  Kate :  You  will  be  surprised  when  you  get 
my  letter  for,  I  am  sick  and  would  like  you  to  come  and 
stay  with  me  this  winter  or  Mary  whitch  one  could  come 
but  I  thought  you  could  come  as  you  children  are  all 
growin  and  could  take  a  trip  I  am  all  alone  that  man 
Chase  has  left  me  eight  years  Francis  and  my  self  was 
geting  along  good  Now  I  do  want  you  to  I  hope  that  you 
ar  all  well  at  home  I  want  you  send  a  dead  so  I  can  sine 
It  for  Albert  or  take  it  alonge  with  you  how  is  he  geting 
a  long  I  will  write  him  soon  I  must  ad  mit  I  am  a  shamed 
for  not  doing  so  be  foure  I  hope  youre  boy  dont  have  to 
go  to  War  for  it  is  afel  Now  I  want  a  lette  saying  you  are 
coming  Francis  will  meat  you  at  SanFrancisco  dont  mind 
getting  any  thing  ready  I  coud  fix  you  up  here  With  love 
to  Johny  and  children  from  Sister  Annie" 

Again,  on  May  9,  1918,  another  letter  was  received  by 
Mrs.  O'Connor,  purporting  to  come  from  Mrs.  Chase. 
Down  to  the  address  at  the  close,  it  is  in  a  handwriting 
other  than  that  of  Mrs.  Chase,  and  not  identified ;  but,  af- 
ter the  closing  address,  and  on  the  same  sheet,  it  is  in  her 
own  writing. 

"San  Rafael,  Cal.,  May  9,  1918. 
"Dear  sister  Kate:  I  am  just  answering  your  letter  with 
disgust,  to  think  that  all  these  years  that  you've  worked 
so  hard,  that  you  couldn't  spend  fifty  dollars  to  come  to 
see  me.  And  the  change  would  have  done  yourself  the 
worlds  of  good.  I  was  awful  sorry  to  hear  of  Mary's  death 
And  if  sister  Julia  wants  to  come  it  might  be  a  good 
change  for  her  health,  for  I'll  be  awful  glad  to  have  her, 
and  you  too  if  you  want  to  come.  I  should  think  that  you 
have  girls  enough  to  keep  house  for  you.  I  would  of  gone 
back,  if  you  would  of  come  last  January  when  I  wanted 
you.    But  I  could  not  go  and,  leave  the  house  for  Frank 
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was  six  months  in  the  hospital,  and  one  year  sick.  Now 
I  will  break  the  news  to  you  that  I  have  four  (4)  boys 
besides  Francis,  the  names  as  follows : 

^Traneis  19  years, 

"Jehu      16  years, 

"Charles  14  years, 

'^Samuel  13  years, 
"Ambrose  12  years. 
"You  needn't  worry  about  getting  back,  for  I'll  pay  your 
fare  back,  so  I'll  like  to  hear  from  you  soon,  Send  Julia, 
if  you  cannot  come  yourself,  as  I  would  like  to  have  one 
of  you  come.  I  am  going  to  send  a  lot  of  shoes  overcoats 
etc.,  back  the  next  week  or  two,  hoping  you  can  make  use 
of  them.  Hoping  to  hear  from  you  as  soon  as  possible, 
also  hoping  the  answer  will  be  one  of  yourselfs  I  remain 
your  loving  sister  A.  Chase  (add.)  Mrs.  A.  Chase  126 
Fourth  Street  San  Rafael,  Cal.  Mavin  Co.  I  have  looked 
for  a  deied  for  my  Place  from  Albert  I  told  you  to  have 
him  send  one  so  I  could  sine  it  I  feel  so  I  want  it  once 
I  hope  he  will  tind  to  it  at  once  I  dont  want  Chase  to 
come  and  take  it  I  should  have  done  it  before  Will  close 
with  Love  to  all  hoppind  God  and  his  blessid  mother 
will  give  me  my  helth." 

Defendant  argues  that  these  letters  show  his  mother's 
intent  that  he  should  have  the  land,  and,  ordinarily,  that 
inference  might  be  justified.  But  it  is  to  be  observed  that 
the  letters  are  written  to  her  sister,  and  not  her  son; 
that  they  convey  the  idea  that  she  was  in  somewhat  af- 
fluent circumstances  at  the  very  time  that  she  was  re- 
ceiving charitable  aid  from  the  county.  The  last  letter 
also  shows  that  her  motive  for  making  a  deed  to  Albert 
was  to  prevent  her  husband  getting  the  land,  and  also 
shows  that  there  has  not  been  very  much  communica- 
tion between  herself  and  relatives  in  Greeley  county,  for 
she  "breaks  the  news"  that  she  has  four  boys,  giving  their 
names  and  ages.  She  had  kept  secret  the  existence  of  her 
son  Albert  through  the  years.  The  inference,  too,  is 
reasonable  that  she  was  in  ignorance  of  the  value  of  her 
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land,  which  at  this  time  was  worth  about  fl2,000,  as 
compared  with  a  very  low  value  when  she  last  saw  it,  18 
years  before.  These  letters  must  be  read  in  the  light  of 
the  circumstances  which  surrounded  her  at  the  time. 
She  seemed  anxious  to  convince  her  sister  that  she  was 
•  in  comfortable  circumstances,  perhaps  through  a  par- 
donable pride,  when,  in  truth,  her  financial  circumstances 
were  desperate.  It  seems  reasonable  to  conclude  that 
her  expressions  of  an  intent  to  deed  the  land  to  Albert 
were  no  more  authentic  than  her  expressions  of  af- 
fluence while  in  the  pinch  of  poverty.  Then,  too,  it 
must  be  borne  in  mind  that  she  could  then  have  made  a 
deed  to  Albert,  but  did  not,  and  never  did  until  after 
she  had  the  letter  from  him  of  September,  1918,  saying 
that  he  owned  the  land,  which  she  evidentlv  believed, 
since  she  told  the  notary  that  she  was  "now  about  to 
lose  if  when  she  signed  the  deed.  Viewed  in  the  light 
of  all  the  circumstances,  these  letters  to  Mrs.  O'Connor 
convince  us  that  she  was  professing  to  her  sister  that 
she  was  in  affluent  circumstances  and  did  not  need  the 
land,  rather  than  that  she  really  intended  that  Albert 
should  have  it.  Moreover,  the  onlv  reason  disclosed  bv 
the  letters  for  making  the  deed  was  to  put  the  land  beyond 
her  husband's  reach.  These  letters  are  not  persuasive 
with  us  that  she  intended  Albert  to  have  the  land. 

Many  witnesses  testified  by  deposition  to  the  physical 
and  mental  condition  of  Mrs.  Chase  when  she  made  the 
deed.  Physically  she  was  emaciated  and  had  sores,  and 
had  fallen  in  weight  from  180  to  100  pounds.  Many  wit- 
nesses testify  to  her  eccentric  behavior,  and  that  she  lived 
in  practical  seclusion,  refusing  to  see  neighbors  and  others 
with  whoiii  she  had  theretofore  been  on  terms  of  somewhat 
intimate  friendship;  that,  when  the  priest  came  to  see  her, 
she  refused  to  admit  him,  though  she  had  been  a  devout 
Catholic.  These  witnesses  testify  that,  from  their  ob- 
servation, she  was  mentally  incompetent  to  make  the 
deed,  and  none  of  this  evidence  is  disputed.  Her  trip 
to  the  notary's  office  to  make  the  deed  was  the  only  time 
she  had  been  out  since  June  preceding,  and  she  was  ac- 
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companied  by  her  invalid  son  Samuel,  who  died  a  few 
months  thereafter. 

Viewed  in  the  light  most  favorable  to  the  defendant, 
the  evidence  clearly  shows  that  she  was  suffering  from 
such  extreme  mental  weakness  at  the  time  she  made  the 
deed  as  to  be  readily  susceptible  to  the  positive  repre- 
sentations contained  in  Albert's  letter  to  her.  His  rep- 
resentations were  that  he  was  the  absolute  ow^ner  of  the 
land,  and  wanted  the  deed  only  to  make  a  good  record  title 
in  him.  Unless  he  had  title  by  adverse  possession,  which 
will  be  discussed  presently,  these  representations  were 
wholly  false.  She  knew,  we  think,  that  she  was  making 
a  deed  of  her  land  to  Albert,  but  she  could  not  even  con- 
sider whether  the  statements  made  in  his  letter  were  true 
or  false.  Her  mental  weakness  was  such  that  she  could 
neither  resist  the  importunity  nor  detect  the  artifice  of 
Albert's  letter.  Its  effect  upon  her  weakend  mind  is 
clearly  shown  by  the  fact  that  she  said  she  was  "  losing  " 
her  land.  Her  expressions  to  the  notary  show  that  her 
intent  was  to  keep  it  and  get  '^  quite  a  piece  of  money  " 
out  of  it,  thereby  indicating  that  she  claimed  to  own  it. 
Considering  her  mental  weakness,  her  poverty,  her  igno- 
rance of  the  value  of  her  land  and  of  the  validity  of  her 
title  thereto,  the  positive,  formidable  and  false  repre- 
sentations made  in  Albert's  letter  to  her,  the  almost  nomi- 
nal Consideration,  and  the  improbability  that  she  would 
give  the  land  to  Albert  to  the  exclusion  of  her  other  chil- 
dren for  whose  support  she  had  done  so  much,  we  find  that 
the  deed  was  not  her  conscious,  voluntary  act,  and  was 
secured  by  such  imposition  and  fraud  that  equity  requires 
that  it  be  canceled.  Kleeman  v.  Peltzer,  17  Neb.  381; 
Jesse  V.  Brown,  83  Neb.  311 ;  Nelson  v.  Wickham,  86  Neb. 
46;  Winslow  v,  Winslow,  89  Neb.  189;  Armstrong  v. 
Randall,  93  Neb.  722 ;  Miller  v.  Wentz  Co.,  99  Neb.  286. 

But  the  defendant,  Albert  J.  Lavelle,  claims  to  have  ac- 
quired title  by  adverse  possession.  We  think  that  the  evi- 
dence, perhaps,  shows  that  he  exercised  such  dominion 
over  the  land  for  about  12  years  that,  as  between  strangers 
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and  under  different  circumstances,  would  probably  be 
suflScient  to  sustain  his  claim.  But,  when  Anna  Lavelle 
relinquished  actual  possession  of  this  land,  It  was  to  her 
father,  and  her  held  it  by  her  permission  and  under  a  per- 
haps unexpressed  arrangement  that  he  was  to  use  it  and 
pay  the  taxes  on  it.  At  any  rate,  her  father's  occupancy 
of  the  land  was  known  to  her  and  was  by  her  permission. 
And  the  evidence  pretty  clearly  indicates  that  Albert 
practically  succeeded  to  his  grandfather's  permissive  occu- 
pancy. If  so,  such  occupancy  could  not  ripen  into  title, 
no  matter  how  long  continued,  until  actual  notice  was 
brought  home  to  the  owner  that  the  possession  was  ad- 
verse. Blake  v.  West,  89  Neb.  794.  And  the  defendant 
gave  no  such  notice  until  September,  1918,  in  his  letter. 
Moreover,  there  is  a  presumption  that  Albert's  occu- 
pancy was  permissive,  and  not  adverse.  The  rule  is  thus 
laid  down  in  1  R.  C.  L.  756,  sec.  85 :  "As  a  general  rule 
an  adverse  possession  cannot  be  predicated  on  the  pos- 
session of  the  parent  as  against  a  child,  or  on  the  pos- 
session of  a  child  as  against  its  parent."  And  in  2  C.  J. 
157,  sec.  283,  it  is  said :  "  Possession  by  a  child  of  land 
belonging  to  his  parent  Will  not  ordinarily  be  considered 
adverse."  This  text  is  supported  by  the  following  ad- 
judicated cases:  Hunt  v.  Hunt,  3  Met.  (Mass.)  175,  37 
Am.  Dec.  130;  Silva  v.  Wimpenney,  136  Mass.  253;  Dun- 
ham  V,  Townahend,  118  N.  Y.  281;  Haggard  v.  Martin, 
34  S.  W.  (Tex.  Civ.  App.)  660;  O'Boyle  v.  McHugh,  66 
Minn.  390 ;  McCutchen  v.  McCutchen,  77  S.  Car.  129,  12 
L.  R.  A.  n.  s.  1140.  The  rule  is  well  stated  in  O^Boyle  v, 
McHugh,  supra,  as  follows: 

"As  between  parties  sustaining  parental  and  filial  rela- 
tions, the  possession  of  the  land  of  the  one  by  the  other 
is  presuuied  to  be  permissive,  and  not  adverse.  To  make 
such  possession  adverse,  there  must  be  some  open  asser- 
tion of  hostile  title,  other  than  mere  possession,  and 
knowledge  thereof  brought  home  to  the  owner  of  the  land." 

This  is  the  rule.  Under  it,  the  defendant's  possession 
was  never  adverse,  except  for  the  few  weeks  between  the 
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time  he  wrote  the  letter  to  his  mother  and  the  time  he 
got  the  deed  from  her.  Defendant's  claim  of  title  by  ad- 
verse possession  cannot  stand,  and  his  statement  in  the 
letter  that  his  occupancy  was  adverse  was  false. 

It  may  be  reasonably  inferred  from  all  the  evidence 
that  there  was  a  sort  of  understanding  between  Albert's 
grandfather  Lavelle  and  his  mother  that  the  grandfather 
was  to  have  the  use  of  the  land  in  return  for.  the  payment 
of  the  taxes  thereon,  and  that  Albert  succeeded  to  this 
arrangement.  It  seems  equitable  to  apply  that  under- 
standing to  plaintiffs'  demand  for  an  accounting.  So  ap- 
plied, the  claim  for  rent  offsets  the  taxes  paid.  But  the 
f200  paid  by  Albert  to  his  mother,  with  interest  at 
7  per  cent,  from  October  17,  1918,  must  be  returned 
to  him.  It  follows,  too,  that  the  prayer  of  plaintiffs'  peti- 
tion that,  if  the  $8,000  mortgage  is  foreclosed,  the  land 
involved  in  this  suit  must  not  be  sold  until  the  securitv 
of  the  northwest  quarter  of  section  9,  township  18,  range 
10  west,  be  first  exhausted,  must  be  granted. 

We  recommend  that  the  judgment  of  the  district  court 
be  affirmed  in  so  far  as  it  cancels  the  tax  deed,  and  other- 
wise reversed,  with  instructions  to  cancel  the  deed  of 
Mrs.  Anna  Lavelle  Chase  to  the  defendant  Albert  J.  La- 
velle, dated  October  17,  1918,  and  to  quiet  title  in  fee  in 
plaintiffs  and  the  defendant  Alber:  J.  Lavelle  as  tenants 
in  common  of  equal  undivided  shares  in  said  land,  upon 
the  sole  condition  that  plaintiffs  pay  the  defendant  Albert 
J.  Lavelle  the  sum  of  $200  and  interest  as  aforesaid,  and 
that  all  costs  in  both  courts  be  taxed  to  the  defendant 
Albert  J.  Lavelle. 

Per  Curiam.  For  the  reasons  stated  in  the  foregoing" 
opinion,  the  decree  of  the  district  court  canceling  the  tax 
deed  is  affirmed,  and  is  otherwise  reversed,  with  instruc- 
tions to  enter  a  decree  quieting  title  in  fee  to  the  lands  in 
controversy  in  the  plaintiffs  and  the  defendant  Albert  J. 
Lavelle  as  tenants  in  common  of  equal  undivided  shares, 
as  above  set  forth,  and  this  opinion  is  adopted  by  and 
made  the  opinion  of  the  court. 

JUDGME>fT  ACCORDINGLY. 
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Rudolph  Kraus^  appellant,  v.  Max  Schroedeb   ett  al.^ 

appellees. 

Filed  March  25,  1921.    No.  21299. 

1.  Intoxlcatiiig  Liquors:  Statutobt  Liability.  Section  3859,  ReT- 
St.  1913,  creates  a  liability  against  a  licensed  vender  of  intoxicating 
liquors  that  did  not  exist  under  the  common  law. 

2.  :   Liability  fob  Injuries.     Where  one  became  intoxicated 

by  drinking  liquors  purchased  of  a  licensed  saloon-keeper,  and  as 
a  consequence  of  such  Intoxication  became  insane,  and  by  reason 
of  the  insanity  thus  produced  inflicted  injuries  upon  members 
of  his  family  and  upon  himself,  the  saloon-keeper  and  his  sureties 
are  liable  in  damages.    Rev.  St.  1913,  sec.  3859. 

Appeal  from  the  district  court  for  Lancaster  county: 
Frederick  E.  Shepherd,  Judge,  Reversed. 

Hall,  Baird  rf  Williams  and  Bartos  &  Bartos,  for  ap- 
pellant. 

T.  J.  Doyle,  John  C.  Hartigan,  Charles  H.  Sloan  and 
P.  R.  Halligan,  contra. 

MORRISSEY,  C.  J. 

This  Is  an  action  against  two  saloon-keepers  and  their 
surety  to  recover  damages  under  section  3859,  Rev.  St. 
1913,  now  repealed.  The  petition  contained  the  usual  itl- 
legations  as  to  the  business  of  the  saloon-keepers  and  the 
execution  of  their  bonds  by  the  defendant  surely  coiupany. 
It  alleged  that  prior  to  the  date  of  the  injury  complained 
of  plaintiff  was  in  the  habit  of  visiting  the  saloons  and 
procuring  therein  large  quantities  of  intoxicating  liquors 
and  consuming  same ;  that  on  February  21,  1917,  plaintifl 
purchased  from  one  of  the  defendant  saloon-keepers  "a 
large  quantity  of  gin,  whiskey,  beer,  and  other  intoxicating 
liquors,"  all  of  which  plaintiff  took  with  him  to  his  home 
and  consumed  during  that  night ;  that  by  reason  of  drinking 
the  intoxicating  liquors  sold  by  the  defendant  saloon- 
keepers plaintiff  became  insane,  and  while  so  insane  shot 
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and  killed  his  wife  and  two  children;  that  at  the  same 
time,  while  insane,  the  plaintiff  inflicted  wounds  upon  him- 
self which  caused  him  to  become  totally  and  permanently 
blind.  Defendants  filed  a  general  denial.  At  the  close 
of  the  evidence  given  by  both  plaintiff  and  defendants,  oti 
separate  motion  of  each  defendant,  the  court  peremptorily 
instructed  the  jury  to  return  a  verdict  for  the  defendants, 
and  from  this  order  plaintiff  appeals. 

Plaintiff  testifies  that  from  May  1,  1916,  to  February 
20,  1917,  he  had  frequently  purchased  liquor  in  the  saloon 
of  defendant  Pimper,  and  that  during  the  same  period  he 
had  frequently  purchased  liquor  in  the  saloon  of  defendant 
Schroeder,  and  had  frequently  drank  intoxicating  liquor 
in  these  saloons.  February  10,  1917,  he  claims  to  have 
purchased  beer  and  whiskey  in  defendant  Pimper 's  saloon, 
and  that  on  February  20, 1917,  he  drank  a  pint  of  whiskey 
he  had  purchased  from  defendant  Pimper.  In  view  of  the 
instructions  given  by  the  court,  it  is  only  necessary  to 
examine  the  bill  of  exceptions  far  enough  to  ascertain 
whether  the  testimony  offered  by  plaintiff  was  suflScient 
to  make  a  prima  facie  case  on  the  questions  put  in  issue 
by  the  pleadings.  It  is  clear  that  the  testimony  is  sufficient 
for  that  purpose.  If  we  understand  the  attitude  of  the 
defendants,  they  concede  that  plaintiff  had  procured 
quantities  of  liquor  at  the  saloons  mentioned  and  had  con- 
sumed the  same,  but  rely  upon  the  common-law  rule  that 
one  may  not  take  advantage  of  his  own  wrong,  and  they  in- 
sist that  the  evidence  brings  the  case  clearly  within  that 
rule.  If  the  rule  of  the  common  law  applies,  defendants' 
contention  is  probably  sound.  The  statute  in  question  was 
passed  in  1881  and  remained  in  force  until  May  1,  1917, 
when  our  prohibitory  enactments  became  operative.  Dur- 
ing this  long  period  it  was  frequently  construed  by  the 
courts  and  was  uniformly  held  to  create  a  liability  upon 
those  who  engaged  in  the  liquor  traffic  under  its  provisions, 
creating  a  liability  that  did  not  exist  at  the  common  law. 
The  cases  permitting  recovery  where  .damage  resulted  be- 
cause of  the  traffic  are  very  numerous,  but  the  first  case 
dealing  with  the  right  of  one  who  voluntarily  consumed 
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intoxicating  liquors  and  suffered  an  injury  as  a  result 
thereof  to  recover  from  the  vender  of  tlie  lin'iors  ?s  that  of 
Buckmaster  v.  McElroy,  20  Neb.  557.  It  n\'is  there  held 
that  one  who  voluntarily  drank  intoxicating  liquors  pur- 
chased from  a  licensed  saloon-keeper  and  as  a  result  of 
such  indulgence  suffered  injury  had  a  cause  of  action 
against  the  saloon-keeper.  It  is  true  that  one*  memlier  of 
the  court  dissented  from  this  holding,  reasoning,  as  counsel 
for  appellees  now  reason,  that  one  ought  not  to  be  per- 
mitted by  his  own  wrong  to  create  a  liability  in  favor  of 
himself  against  those  participating  with  him  in  the  wrong. 
The  majority  opinion,  however,  became  the  guide  for  the 
courts  of  this  state  and  has  so  remained  without  any 
change  by  legislative  enactment.  In  Forrest  v.  Koehfiy  99 
Neb.  441,  in  citing  it  with  approval,  the  court  said :  "We 
do  not  deem  it  necessary  to  supplement  the  reasoning  in 
that  case.  That  was  the  interpretation  placed  on  this  sec- 
tion of  the  statute  at  the  time  the  defendant  saloon-keepers 
were  licensed.  Defendants  executed  the  bonds  with  knowl- 
edge of  the  interpretation  placed  upon  this  section  by 
the  court,  and  are  not  in  position  to  insist  that  it  is  a 
harsh  rule."  After  giving  full  weight  to  the  logical  ar- 
gument advanced  in  appellees'  brief,  we  are  still  con- 
strained to  adhere  to  the  rule  so  long  in  force  in  this  state, 
a  rule  known  to  defendants  when  they  assumed  the  obliga- 
tions provided  by  the  statute.  It  cannot  be  denied  that,  had 
plaintiff  fallen  from  his  conveyance  On  his  jotirney 
from  defendant's  saloon  to  his  home,  because  of  his  in- 
toxication, and  suffered  an  injury  causing  blindness,  he 
might  recover  for  the  injury.  Nor  ought  it  be  said  that 
if,  because  of  his  intoxicated  condition,  his  wife  and  chil- 
dren suffered  death,  upon  proving  that  his  intoxicated  con- 
dition was  due  to  defendants'  traffic  in  intoxicants, '  he 
could  not  recover  for  the  loss.  The  statute  provides: 
"The  person  so  licensed  shall  pay  all  damages  that  the 
community  or  individuals  may  sustain  in  consequence  of 
such  traflBc."  The  primary  question  then  is:  Did  plain- 
tiff's damages  result  from  defendants'  traflSc  in  intoxi- 
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cants?  It  is  suggested  that  years  before  the  date  of  the 
tragedy  he  had  purchased  a  pistol  with  a  view  of  taking 
the  lives  of  his  wife  and  children  and  destroying  himself. 
Appellees  reason  that  the  occurrence  of  Februarv  21, 1917, 
was  but  the  carrying  out  of  a  purpose  conceived  prior  to 
the  date  he  is  said  to  have  become  the  purchaser  of  liquor 
in  defendants'  saloons.  If  that  be  the  case,  it  is  for  the 
jury  to  determine  in  reaching  a  conclusion  as  to  whether 
the  injuries  complained  of  resulted  from  the  use  of  the 
liquor  consumed.  If  it  did  not,  it  follows  that  the  de- 
fendants are  not  liable.  But  if  plaintiff's  reason  was 
overthrown  by  the  liquors  consumed  and  by  reason  of  that 
fact  the  injuries  complained  of  were  sustained,  defend- 
ants are  liable  for  the  injury.  Forrest  v.  Koehn,  99  Neb. 
441. 

For  the  reasons  stated,  the  judgment  of  the  district 
court  is  reversed  and  the  cause  remanded  for  further 
proceedings. 

Reversed. 


Henry   D.    Stewart,    appellee,    v.    Wabash    Railway 

Company,  appellant. 

Filed  Mabch   25,   1921.     No.   21274. 

1.  Courts:  Dismissal:  Final  Oroeb.  When,  after  a  formal  order 
sustaining  a  demurrer  and  dismissing  a  cause,  the  district  court 
of  the  United  States  for  the  district  of  Nebraska  gives  leave  to 
file  an  amended  petition  in  the  case,  and  retains  the  cause  for 
further  proceedings,  this  court  will  adopt  the  construction  that 
court  made  of  its  order,  and  will  not  hold  a  Judgment  final  which 
it  refused  to  so  consider. 

2.  Master  and  Servant:  Defective  Appliance.  The  uncoupling  of  the 
end  car  upon  the  stoppage  of  a  train  being  backed  is  proof  under 
the  safety  appliance  acts  that  the  coupling  was  defective. 

3.   :    Injuby  to   Servant:    Interstate  Commerce.     Under  the 

facts  stated  in  the  opinion,  the  act  of  plaintiff  when  injured  wa& 
so  closely  related  to  interstate  commerce  as  to  bring  him  within 
the  operation  of  the  federal  employers'  liability  act. 
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4.  :  :   Pboximate  Cause.     The  uncoupling  of  the  car 

under  the  circumstances  was  the  proximate  cause  of  plalntlff'^j 
Injuries. 

5.  Evidence  as  to  the  duties  of  switchmen  and  customs  in  the  yards 
of  other  standard  railroads  held  admissible. 

6.  ]>amage3  held  excessive,   and   remittitur  ordered  as  a  condition 
of -affirmance. 

Appeal  from  the  district  court  for  Douglas  county: 
Chables  Leslie^  Judge.  Affirmed  on  condition. 

N.  S.  Brown  and  John  L.  Webster^  for  appellant. 

Gerald  F.  Harrington,  R.  M,  Johnson  and  M.  F.  Ear- 
rington,  contra. 

Letton,  J. 

Appeal  from  a  judgment  in  favor  of  plaintiff  for  dam- 
ages for  personal  injuries.  Plaintiff  was  a  switch  fore- 
man in  the  freight  and  passenger  yards  of  the  defendant 
at  Council  Bluffs,  Iowa.  He  was  severely  injured  by  being 
struck  by  the  handle  of  a  switch  lever  when  he  was  endeav- 
oring to  open  a  switch  upon  a  "Y*'  in  the  yards.  Three 
box  cars  had  been  backed  from  the  main  line  upon  the  west 
leg  of  the  "Y"  to  be  fitted  with  grain  doors.  Afterwards 
a  number  of  other  cars,  variously  estimated  as  from  7  to 
8,  and  from  10  to  12,  w^ere  backed  in,  pushing  the  three 
cars  further  along  on  the  "Y."  The  evidence  in  behalf 
of  plaintiff  tends  to  prove  that  the  latter  cars  automati- 
cally coupled  to  the  three  cars,  but  that  when  the  engine 
stopped,  the  end  car  of  the  three  became  uncoupled  and 
ran  toward  a  switch  at  the  point  of  the  "Y  ;'^  that  plaintiff 
saw  that  as  the  switch  points  were  set  the  car  would  be- 
come derailed;  that  he  immediatelv  ran  about  40  feet  to 
the  switch-stand  and  attempted  to  open  the  switch,  when 
the  wheels  of  the  moving  car  struck  the  point  of  the  switch, 
causing  the  switch-lever  to  be  jerked  out  of  his  hand,  and 
to  strike  him  a  severe  blow  in  the  groin,  causing  perma- 
nent injuries;  that  the  car  ran  a  short  distance  further 
and  was  stopped  by  another  car  which  stood  beyond  the 
switch. 
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The  evidence  on  behalf  of  the  defendant  impliei^  that  the 
accident  was  caused,  not  by  the  breaking  loose  of  a  car, 
but  by  the  failure  of  the  cars  that  were  backed  in  to  couple 
with  the  three  cars  already  on  the  ^'Y,"  and  that  the  im- 
pact caused  the  three  cars  still  coupled  together  to  enter 
the  switch-point  and  throw  the  lever.  This,  however,  is 
merely  an  inference  from  facts  shown.  Plaintiflf  identified 
the  car  which  entered  the  switch  as  "M.  &  O.*'  car  No. 
10055.  There  was  evidence  in  behalf  of  defendant  that  no 
car  of  this  number  was  in  the  yards  that  day,  but  it  was 
shown  by  at  least  one  of  defendant's  witnesses  that  cars 
of  the  Chicago,  St.  Paul,  Minneapolis  &  Omaha  Railway 
are  commonly  termed  "Omaha"  or  "M.  &  O.''  cars  by  the 
railroad  men,  and  that  a  Chicago,  St.  Paul,  Minneapolis 
&  Omaha  car  was  one  of  the  three  cars  mentioned. 

Defendant's  evidence  does  not  disprove  that  plain- 
tiff was  injured  by  the  switch  lever,  nor  that  the  throwing 
of  the  lever  was  occasioned  by  the  moving  of  the  points 
of  the  switch  by  the  wheels  of  the  car.  Quite  a  little  time 
was  devoted  at  the  trial  with  respect  to  the  identity  of 
the  car,  but  we  think  this  was  not  very  material  when 
all  the  admitted  facts  are  considered.  While  there  is  a 
sharp  conflict  upon  some  points  in  the  evidence,  we  be- 
lieve it  is  sufficient  to  justify  the  jury  in  believing  that 
the  switch-point  was  thrown  by  a  car  which  had  become 
detached  from  the  others  by  reason  of  a  defective  coupling. 

The  first  assignment  of  error  is  that  the  court  erred  in 
overruling  a  plea  in  bar  of  defendant.  In  substance  this 
plea  set  out  that  plaintiff  filed  his  petition  in  the  United 
States  District  court  for  the  district  of  Nebraska  for  dam- 
ages arising  out  of  the  same  accident ;  that  a  demurrer  was 
sustained  in  this  petition,  and  a  judgment  entered  on 
November  10,  1917,  which  is  in  full  force  and  effect  and 
is  a  bar  to  the  prosecution  of  this  action. 

On  November  7,  1917,  plaintiff  filed  a  motion  for  per- 
mission to  file,  and  was  given  leave  to  file  and  did  file  an 
amended  petition.  On  December  10,  1917,  defendant  filed 
a  plea  to  thej'urisdiction,  alleging  the  filing  of  an  amended 
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petition;  that  this  was  in  effect  the  commencement  of  a 
new  action;  and  that  the  suit  should  have  been  brought 
in  the  district  where  the  defendant  is  a  citizen,  and  not  in 
the  district  of  Nebraska.  On  February  9,  1918,  this  mo- 
tion was  overruled.  On  February  13, 1918,  plaintiff  moved 
the  court  to  dismiss  the  action  without  prejudice,  and  on 
that  date  the  cause  was  so  dismissed. 

Appellant  now  insists  that  the  order  sustaining  the  de- 
murrer and  dismissing  the  cause  was  a  final  order.  The 
journal  entry  is  exceedingly  brief.  It  is  not  stated  that 
the  cause  is  dismissed  without  prejudice,  or  with  preju- 
dice. We  think  it  susceptible  of  the  construction  given 
to  it  by  the  court  which  made  it ;  that  is,  t^at  it  was  merely 
intended  as  a  formal  order  sustaining  the  demurrer.  The 
court  did  not  regard  the  judgment  as  being  final,  because 
it  retained  jurisdiction  and  finally  allowed  the  action  to 
be  dismissed  without  prejudice.  So  far  as  the  record 
shows  these  proceedings  were  all  had  at  the  same  term  of 
court.  The  final  judgment  allowing  the  cause  to  be  dis- 
missed without  prejudice  apparently  still  stands.  To  hold 
that  the  federal  court  erred  in  allowing  the  amended  pe- 
tition to  be  filed,  and  afterwards  in  dismissing  the  cause 
without  prejudice,  would  amount  to  a  review  by  this  court 
of  the  adjudications  of  the  United  States  district  court. 
Some  authorities  cited  bv  defendant  indicate  that  a  federal 
reviewing  court  might  have  found  the  proceedings  sub- 
sequent to  the  order  made  on  Noveml>er  10  erroneous. 
While  the  question  is  not  entirely  free  from  doubt,  we 
construe  the  order  as  did  the  court  which  made  it,  and 
hold  that  it  was  not  a  bar  to  the  present  suit. 

Plaintiif  testified  that,  under  similar  circumstances, 
where  a  moving  car,  or  cars,  approaches  a  closed  switch, 
unless  the  switch  was  open,  derailment  would  probably 
occur  or  the  company's  property  would  otherwise  be  in- 
jured or  destroyed,  and  it  was  his  duty  to  open  the  switch, 
and  that  this  was  the  custom  in  the  vards  of  the  defend- 
ant.  He  introduced  the  testimony  of  several  other  switch- 
men engaged  in  like  work  in  the  yards  of  various  railroads 


816  NEBRASKA  REPORTS.  [Vol.  105 

Stewart  v.  Wabash  R.  Co. 

in  Omaha,  to  the  effect  that  the  same  custom  prevailed  in 
the  Omaha  yards,  and  in  railroad  yards  generally.  The 
same  witnesses  were  examined  with  respect  to  their  ex- 
periences as  to  the  conditions  in  automatic  couplers,  and 
conditions  in  tracks,  under  like  circumstances,  which 
would  cause  cars  to  become  uncoupled.  This  evidence  was 
objected  to  on  the  ground  that  the  matters  inquired  of 
are  not  controlled  by  any  custom  in  the  Omaha  or  other 
yards,  and  bear  no  relationship  to  the  case  on  trial,  or 
to  the  car  or  coupler  in  controversy,  or  to  the  switch-yards 
in  question,  or  the  happening  of  the  accident  involved  in 
this  suit.  These  objections  were  overruled,  and  the  ruling 
is  assigned  as  erroneous.  The  witnesses  testified  that 
some  of  the  causes  of  defective  couplers,  according  to 
their  observation,  might  be  worn  knuckles,  worn  knuckle 
pins  or  worn  locking  blocks,  and  that  when  couplers  are 
defective  they  are  more  liable  to  uncouple  on  a  curved 
track  than  on  a  straight  one;  that  such  cars  are  apt  to 
uncouple  when  there  is  a  stop  or  a  jerk  when  the  slack 
runs  out  or  in,  which  has  a  tendency  to  put  a  strain  on 
the  knuckles. 

Appellant  argues  that  all  this  testimony  is  inadmissible 
for  the  reasons  given  in  the  objections,  and  that  it  does 
not  tend  to  prove  that  the  coupler  on  the  particular  car  in 
question  was  defective,  nor  that  that  car  became  un- 
coupled, and  that  it  opened  up  collateral  inquiries  foreign 
to  the  case.  It  is  difficult  to  draw  any  hard  and  fast  line 
as  to  how  far  evidence  of  this  kind  may  be  admissible.  The 
question  at  issue  was  whether  the  car  became  uncoupled 
through  a  defect  in  the  coupling.  The  jury  found  that  the 
car  became  uncoupled.  Obviously  if  the  coupler  had  been 
perfect  this  would  not  have  happened.  We  are  of  the 
opinion  tliat  it  was  not  improper  to  show  that  cars  with 
defective  couplers  would  become  uncoupled  under  similar 
circumstances.  Railroad  cars  and  tracks  on  standard  rail- 
road systems  are  quite  similar.  It  would  have  been  en- 
tirely proper  to  show  such  occurrences  and  their  causes 
if  they  had  happened  in  the  yards  of  defendant  at  Council 
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BluflFs.  Would  it  make  any  material  difference  if  the 
yards  did  not  belong  to  defendant?  There  was  no  direct 
proof  as  to  a  defect  in  the  coupler.  The  only  fact  shown  was 
that  when  the  engine  stopped  the  car  which  had  formerly 
been  coupled  became  detached  by  force  of  its  momentum. 
The  obvious  and  fair  inference  is  that  the  coupler  was  de- 
fective, and  the  testimony  of  these  witnesses  tended  to 
show  that  under  like  conditions  a  like  result  would  follow. 
We  think  the  evidence  was  relevant  to  the  question  at 
issue. 

In  Minneapolis  &  St.  L.  R.  Co.  v.  Ootschallj  244  U. 
S.  66,  the  jury  were  i)ermitted  to  infer  negligence  from 
the  fact  that  the  coupler  failed  to  perform  its  functions, 
there  being  no  other  proof  of  negligence.  The  supreme 
court  held  that  the  principle  that  negligence  may  not  be 
inferred  from  the  mere  happening  of  an  accident,  except 
under  the  most  exceptional  circumstances,  was  not  con- 
trolling in  the  case,  "in  view  of  the  positive  duty  imposed 
by  the  statute  upon  the  railroad  to  furnish  safe  applian- 
ces for  the  coupling  of  cars,"  citing  many  cases. 

In  Terns  £  P.  R.  Co.  v.  Rigshy,  241  U.  S.  33,  it  was  held 
that  an  employee  of  an  interstate  railway  company  is 
within  the  federal  safety  appliance  acts,  although  not 
himself  engaged  in  interstate  commerce.  In  that  case 
the  employee  was  injured  when  taking  a  defective  car  to 
the  shops  for  repairs.  It  was  held  that  by  these  acts  in- 
terstate railway  companies  are  charged  with  an  absolute 
and  unqualified  duty,  irrespective  of  any  question  of  neg- 
ligence, to  maintain  the  safety  appliances,  mentioned  in 
the  acts,  upon  railway  cars  used  on  a  highway  of  inter- 
state commerce. 

In  San  Antorilo  <&  A.  P.  R.  Co.  v.  Wagner,  241  U.  S.  476, 
it  was  held  that  a  violation  of  the  federal  safety  appliance 
act  (32  U.  S.  St.  at  Large,  ch.  976,  p.  943),  by  an  interstate 
carrier,  is  in  itself  negligence  rendering  the  railway  com- 
pany liable  for  the  resulting  injury  to  an  employee  under 
the  employers'  liability  act  of  April  22,  1908  (35  U.  S. 
St.  at  Large,  ch.  149,  p.  65,  U.   S.  Comp.   St.  1913,   sec. 

106  Neb.— 52 


818  NEBRASKA  REPORTS.  [Vol.  105 

Stewart  v.  Wabash  R.  Co. 

8657),  as  being- the  result  of  a  ^'defect  or  insufficiency,  due 
to  the  employers'  negligence,  in  its  cars,  engines,  ap- 
pliances," etc.,  within  the  meaning  of  the  latter  act.  It 
is  said  in  the  opinion  that  the  two  statutes  are  in  pari 
materia,  and  that,  when  the  act  refers  to  a  defect  due  to 
negligence  in  its  cars,  "it  clearly  is  the  legislative  intent 
to  treat  a  violation  of  the  safety  appliance  act  as  'neg-li- 
gence' — what  is  sometimes  called  negligence  per  se/^ 
Louisville  <&  N.  R.  Co.  v,  Layton,  243  U.  S.  617;  Chicago, 
B.  <&  Q.  R.  Co.  V.  United  8tat€8,.220  U.  S.  559;  Texas  S 
P,  R.  Co.  V.  Rigshy,  241  U.  S.  33;  Illinois  C.  R.  Co.  v. 
Williams,  242  U.  S.  462.  We  conclude  that  the  detach- 
ment of  the  car  sufficiently  shows  that  the  coupler  was 
defective. 

The  appellant  insists  there  can  be  no  recovery  because 
the  plaintiff  was  not  engaged  in  interstate  commerce  at 
the  time  he  was  injured,  nor  was  the  car,  which  was  the 
cause  of  the  injury,  so  engaged.  This  we  consider  the  most 
serious  question  in  the  ease.  The  proof  shows  that  de- 
fendant is  an  interstate  carrier  with  lines  extending 
through  Missouri,  Iowa,  and  other  states,  and  running 
passenger  trains  into  Omaha.  Plaintiff  had  worked  as 
a  switchman  for  defendant  for  seven  years  at  Council 
Bluffs.  He  was  acting  as  switch  foreman  and  was  work- 
ing at  the  main  freight  yards  on  the  day  of  the  accident, 
in  yards  in  which  both  interstate  and  intrastate  traffic 
was  handled.  The  three  cars  were  taken  from  track  seven 
in  the  yard,  and  were  brought  dow^n  the  main  line  and 
pushed  upon  the  "Y."  One  of  the  cars  belonged  to  the  Chi- 
cago, St.  Paul,  Minneapolis  &  Omaha  Railway  Company, 
and  another  to  the  New  York  Central  Railroad  Company. 
The  engineer  testified  that,  after  he  coupled  on  to  eight 
or  nine  other  cars,  he  was  given  a  signal  to  clear  the  main 
line.  The  main  line  was  used  for  both  interstate  and  in- 
trastate commerce.  The  car  which  broke  loose  was  the 
end  one  of  this  string  of  cars  which  was  being  pushed  on 
the  "Y''  for  the  purpose  of  clearing  the  main  line.  This  fact, 
in  connection  with  the  other  circumstances  in  the  case,  is 
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sufficient  to  show  that  the  moving  of  these  cars  was  so  close- 
ly related  to  interstate  commerce  that  the  jury  properly 
found  that  plaintilBf  was  engaged  in  such  commerce  at  the 
time  of  the  accident,  ^ew  York  C.  &  H,  R.  R.  Co.  v.  Carr, 
238  U.  S.  260 ;  Pennsylvania  Co.  v.  Donat,  239  U.  S.  50 : 
Great  Northern  R.  Co.  v,  Otos,  239  U.  S.  349 ;  Seaboard  A. 
L.  R.  Co.  V.  Koennecke,  239  U.  S.  352 ;  Ifew  York  C.  R.  Co.  r . 
Porter,  249  U.  S.  168;  Kinzell  v.  Chicago^  M.  &  St.  P.  R. 
Co.,  250  U.  S.  130 ;  Pedersen  v.  Delaware,  L.  S  W.  R.  Co., 
229  U.  S.  146. 

Api)ellant  strongly  contends  that  the  detachment  of  the 
car  was  not  the  proximate  cause  of  the  injury.  The  court 
instructed  the  jury:  "By  the  term  'proximate  cause'  is 
meant  that  cause  which  wias  the  direct  and  immediate 
cause  that  produced  the  result  complained  of,  and  without 
which  that  result  would  not  have  occurred.'^  Appellant 
complains  of  this  instruction,  and  argues  that,  if  plaintiff 
had  not  lifted  the  switch  handle,  he  would  not  have  been 
injured;  that  he  created  the  condition  which  caused  the 
injury;  that  his  action  was  an  efficient  intervening  cause 
without  which  the  result  would  not  have  occurred  and 
that  consequently  the  uncoupling  of  the  car  of  itself  was 
not  the  cause  of  the  accident.  The  testimony  shows  that 
it  was  the  duty  of  the  plaintiff  upon  seeing  a  car  or  cars, 
running  into  a  closed  switch,  which  would  probably  cause 
derailment  or  injury  to  the  company's  property,  to  open  the 
switch. 

Some  witnesses  for  defendant  testify  that  in  all  probabil- 
ity the  damage  if  the  switch  had  not  been  opened  might 
have  been  slight  in  degree ;  that  the  car  may  have  been  de- 
railed, or  the  switch  rod  broken,  with  slight  cost  for  repairs, 
but  this  we  think  is  not  controlling.  Quick  action  was  nec- 
essary in  order  to  prevent  injury  to  defendant's  property, 
and  plaintiff  was  in  the  course  of  his  duty  in  endeavoring  to 
prevent  it.  There  was  no  time  for  a  balancing  of  the 
probabilities.  If  the  switch  was  not  turned,  damage  in 
some  degree  would  result ;  if  it  was  turned  in  time,  no  in- 
jury to  property  would  happen.  Plaintiff  testifies  that,  if 
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he  had  failed  to  aet  and  damage  had  resulted,  he  would 
have  been  discharged.  This  is  not  contradicted.  Consider- 
ing this  duty  owed  by  him,  we  take  his  action  to  be  not  an 
independent  intervening  cause,  but  a  part  of  a  chain  of  cir- 
cumstances which  would  naturally  be  set  in  motion  by 
the  uncoupling  of  a  car  in  such  a  situation.  Chicago,  R, 
/.  d  P.  R.  Co.  V.  Brown,  229  U.  S.  317.  The  uncoupling  of 
the  car  was  the  first  act  in  a  series  of  events  which  would 
naturally,  in  view  of  all  the  circumstances,  be  apt  to  occur ; 
that  is,  the  act  which  would  naturally  be  expected  to  occur 
would  be  an  attempt  by  the  switchman  to  stop  the  car 
in  time  to  prevent  damage,  or  to  turn  a  switch  in  time  to 
effect  the  same  purpose.  If  in  this  attempt  injury  occur- 
red, it  would  be  a  natural  sequence  to  the  first  act  or  de- 
fault. 

It  is  complained  that  the  damages  are  excessive.  The 
verdict  was  for  $26,500.  Plaintiff  is  29  years  old  and 
his  expectancy  is  36.03  years.  He  was  earning  $115  a  month 
at  the  time  of  the  accident  November  15,  1916.  Wages  of 
switch  foremen  are  now  about  |5  a  day.  He  was  operated 
on  at  a  hospital  in  Council  Bluffs  soon  after  he  was  hurt 
and  remained  there  two  weeks.  In  January  1917  an  opera- 
tion for  varicocele  in  the  left  groin  was  performed  on  him 
at  the  Wabash  hospital  in  Moberly,  Missouri,  where  he 
remained  three  weeks.  In  June,  1917,  he  suffered  an  opera- 
tion by  Dr.  Dwyer,  at  St.  Joseph's  Hospital  in  Omaha,  who 
loosened  up  scar  tissue  and  removed  the  remains  of  the 
left  testicle  and  spermatic  cord.  He  testifies  that  he  is 
able  to  walk  around  as  he  desires,  but  complains  of  ner- 
vousness and  loss  of  sleep  to  some  extent,  and  is  only 
capable  of  sexual  intercourse  once  a  month.  Dr.  Kelly, 
a  specialist  in  nervous  diseases,  testified  that  he  examin 
ed  him  in  July,  1917;  that  his  smell  and  vision  were 
normal,  no  disturbance  in  equilibrium,  physical  power  di- 
minished but  equal  on  both  sides,  no  ataxia,  neither  an- 
esthesia, analgesia  nor  paresthesia,-  no  deep  tenderness 
or  nerve  trouble,  nor  abnormality  except  the  scars  due  to 
his  accident  and  the  operations  which  followed.  He  evinced 
great  pain  on  examination  of  the  region  of  the  spermatic 
cord. 
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Plaintiff  testified  he  was  not  able  to  do  manual  labor  and 
had  not  enough  education  to  perform  clerical  work,  and 
his  wife  testifies  he  is  only  able  to  do  liffht  work  about  the 
yard.  Plaintiff  is  able  to  walk  about  without  pain  or 
difficulty  and  is  able  to  do  light  work.  He  suffered  three 
operations  resulting  in  great  pain  for  limited  periods,  but, 
though  nervous,  his  bodily  functions  aside  from  his  im- 
paired sexual  powers  are  not  far  from  normal,  according  to 
his  own  physician.  He  has  lost  weight  to  a  great  degree, 
but  in  July,  1917,  the  doctor  says  he  was  "of  muscular 
build  and  well  developed."  Considering  the  income  which 
money  brings  in  sound  investments,  and  all  the  evidence, 
we  think  the  verdict  is  excessive  and  must  have  been,  to 
some  degree  at  least,  the  result  of  prejudice.  The  judgment 
is  reversed  linless  plaintiff  within  20  days  files  a  remittitur 
of  f  10,000.   If  this  is  done  it  will  stand  affirmed. 

Affirmed  on  condition. 

Flansbubg,  J.,  not  sitting. 


William  Harrison^  appellant^  v.  Luke  H.  Cheney  et  al., 

appellees. 

Filed  Mabch  25,  1921.    No.  21333. 

1.  Venne:  Action  fob  Neglect  of  County  Attorney.  A  cause  of 
action  for  the  neglect  of  a  county  attorney,  after  an  accused  has 
been  held  to  appear,  to  file  an  information  at  the  next  term  of 
the  district  court,  or  to  file  reasons  for  failing  to  do  so,  arises  in 
the  county  where  such  district  court  is  held. 

2.  Criminal  Law:  Persons  Held  to  District  Court.    Since  the  amend- 
ment of  1915  (Laws  1915,  ch.  162)  to  section  8957,  Rev.  St.  1913, 

persons  bound  or  held  over  to  the  district  court  at  the  next  term 
on  criminal  charges  should  be  held  or  bound  over  to  appear  at 
''the  first  day  of  the  next  jury  term"  of  such  court,  instead  of  to 
"the  first  day  of  the  term*'  as  theretofore. 

Appeal  from  the  district  court  for  Adams  county :  Harry 
S,  DuNGAN^  Judge.  Affirmed. 
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J.  E.  Willits  for  appellant. 

Tibhets,  Morey  &  Fuller  and  Stewart,  Perry  d  Stetmrt^ 
contra. 

Letton^  J. 

Action  against  the  county  attorney,  the  deputy  county 
attorney,  and  the  sheriff  of  Frontier  county,  and  the  re- 
spective sureties  upon  their  official  bonds  for  wrongful, 
negligent  and  oppressive  acts  alleged  to  have  been  commit- 
ted by  the  officers  named.  The  action  was  brought  in  A<lan^s 
county.  Summons  was  served  on  the  officers  in  Frontier 
county,  and  for  the  defendant  surety  company  on  the  state 
insurance  commissioner  in  Lancaster  county.  Special  ap- 
pearances were  filed  by  the  defendants  separately,  sub- 
stantially on  the  ground  that  no  defendant  had  been  served 
in  Adams  county,  and  hence  there  was  no  authority  to 
direct  a  summons  to  another  county  or  to  serve  a  summons 
in  another  county.  The  court  sustained  the  objections  to 
jurisdiction  and  dismissed  the  action.  Plaintiff  appeals. 

The  facts  alleged  which  are  material  to  the  questions  pre- 
sented are  in  substance  as  follows :  On  May  8,  1918,  upon 
a  complaint  filed  by  the  deputy  county  attorney  and  upon 
a  preliminary  examination,  plaintiff  was  held  and  bound 
over  by  the  county  court  of  Frontier  county  to  appear  be- 
fore the  district  court  for  that  county  on  the  first  day-  of 
the  next  regular  term  thereof.  He  was  placed  in  the  cus- 
tody of  the  defendant  sheriff,  who  caused  him  to  be  con- 
fined in  the  county  jail  of  Adams  county,  where  he  was 
detained  until  December  21,  1918,  against  his  will.  The 
next  regular  term  of  district  court  for  Frontier  county 
convened  on  June  13,  1918,  and  adjourned  sine  die  on 
June  14,  1918.  It  was  alleged  that  it  was  the  duty  of  the 
county  attorney  either  to  file  an  information  at  that  term 
or  file  his  reasons  in  writing  for  not  so  doing,  but  the 
county  attorney  and  his  deputy  grossly  and  maliciously 
failed  to  file  an  information  or  reasons  for  not  filing  one, 
and  on  December  21  he  was  discharged  from  imprison- 
ment on  a  writ  of  habeas  corpus ;  that  it  was  the  duty  of  the 
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sheriff  to  produce  plaintiff  before  the  district  court  for 
Frontier  county  on  the  first  day  of  the  June  term,  but  he 
maliciously  and  oppressively  failed  to  do  so,  and  that 
the  imprisonment  of  plaintiff  was  illegal  subsequent  to 
June  14,  1918.  Damages  are  claimed  for  the  expenses  of 
the  habeas  corpus  proceeding,  loss  of  earnings,  wrongful 
imprisonment,  and  mental  and  physical  discomfort  and 
suffering. 

The  theory  of  appellant  is  that  the  cause  of  action  is 
false  imprisonment,  that  the  cause  of  action  or  part  of  it 
arose  in  Adams  county,  and  that  an  action  against  a  public 
officer,  or  on  his  official  bond,  must  be  brought  where  the 
''ause  of  action,  or  some  part  of  it,  arose,  and  hence  the 
court  erred  in  dismissing  the  action. 

The  petition  does  not  charge  that  the  arrest  and  con- 
sequent imprisonment  were  wrongful  or  illegal  in  the  first 
instance,  but  only  that  the  detention  was  illegal  after 
June  14,  1918.  The  wrongful  omission  to  act  upon  the 
part  of  the  county  attorney  charged,  occurred  on  June 
13  and  14,  w^ien  district  court  was  in  session  in  Fron- 
tier county,  and  no  information  was  filed  and  reasons  for 
not  filing  one  were  not  presented.  But  this  omission  was 
in  Frontier  county,  and  the  action  for  such  omission 
should  have  been  brought  where  the  act  should  have 
been  performed.  Neither  did  the  sheriff  commit  any  wrong- 
ful act  in  Adams  county  or  omit  to  perform  any  legal  duty 
in  that  county.  He  had  no  right  to  discharge  the  plaintiff 
from  custody  on  his  own  volition,  and  there  is  no  statutory 
provision  making  it  his  duty  to  produce  a  prisoner  who  has 
been  committed  to  await  action  at  the  next  term  of  court  at 
any  specific  time.  He  must  produce  such  prisoner  when  di- 
rected by  the  court  or  by  the  prosecuting  officer,  and  is  not 
at  liberty  to  release  and  discharge  him  without  authoriza- 
tion. This  being  the  case,  the  petition  does  not  allege  any 
cause  of  action  against  the  sheriff  which  arose  in  Adams 
county.  The  detention  is  alleged  to  have  been  the  result  of 
the  failure  of  the  officers  to  act  in  Frontier  county,  and  no 
affirmative  act  of  any  of  these  officers  took  place  in  Adams 
county. 
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Section  7615,  Rev.  St.  1913,  provides  that  an  action 
against  a  public  officer  for  an  act  done  by  him  by  virtue 
of  or  under  color  of  office,  or  for  any  neglect  of  his  official 
duties,  must  be  brought  in  the  county  where  the  cause, 
or  some  part  thereof,  arose.  The  neglect  of  the  county 
attorney  did  not  occur  in  Adams  county  and,  as  to  the 
sheriff,  the  allegations  of  the  petition  do  not  show  any 
neglect  of  a  legal  duty  in  that  county. 

Public  officers  should  not  be  required  to  leave  the  county 
where  the  proper  discharge  of  their  official  duties  requires 
their  presence  to  defend  actions  based  on  complaints  as  to 
the  performance  (^  su  -h  duties,  except  for  cogent  reasons. 

The  facts  in  this  case  are  so  different  from  those  in 
Venntim  v.  Huston,  38  Neb.  293,  relied  upon  by  appellant, 
that  the  decision  in  that  case  is  not  applicable. 

It  may  be  well  to  notice  that  the  statute  relating  to 
persons  bound  or  held  over  to  the  district  court  for  trial 
on  criminal  charges  (Rev.  St.  1913,  sec.  8957)  was  amend- 
ed in  1915  (Laws  1915,  ch.  162),  so  that  they  now  are 
(and  appellant  should  have  been)  held  to  appear  forth- 
with, if  the  district  court  is  in  session,  and,  if  not  in  session, 
to  appear  on  the  first  day  of  the  next  jury  term  of  the 
district  court. 

To  sum  up,  the  action  was  upon  the  official  bonds  of  the 
respective  officers  and  was  for  neglect  of  official  duty.  It 
was  not  an  ordinary  action  for  false  imprisonment.  It 
should  have  been  brought  in  the  county  where  the  neglect 
of  the  duty  is  charged  to  have  taken  place.  The  special 
appearance  was  properly  sustained. 

Affiemed. 


Frank  O'Neill  v.  State  of  Nebraska. 

Filed  March  25,  1921.    No.  21523. 

1.  Burglary:  Possession  op  Tools:  Intent.  In  a  prosecution  under 
section  8645,  Rev.  St.  1913,  for  the  possession  or  control  of  burglar's 
tools,  it  is  not  essential  to  conviction  that  the  instrun^ent  is  not 
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susceptible* of  an  innocent  use,  or  is  in  common  use  by  burglars 
only.  It  is  the  intent  with  which  it  is  to  be  used  that  is  the  gist 
of  the  charge. 

2. :  :  .    In  such  a  prosecution  it  is  unnecessary 

to  charge  or  prove  that  the  intent  was  to  break  into  any  specific 
building  or  structure.  If  the  evidence  is  sufficient  to  establish  a 
general  intent  to  commit  burglary  it  is  sufficient. 

3.   :  :  :   Proof.    Such  intent  may  be  proved  by 

circumstantial  evidence,  but  the  circumstances  proved  must  be 
of  such  a  nature  as  to  exclude  the  idea  of  any  other  than  a 
burglarious  intent.  A  mere  conjecture  or  suspicion  will  not  up- 
hold a  conviction. 

Error  to  the  district  court  for  Douglas  county :  Alex- 
ander C.  Troup,  Judge.    Reversed. 

Jamieson  <&  O^Sti^lHvany  for  plaintiff  in  error. 

Clarence  A.  Davis,  Attorney  General,  A.  Y.  Shotwell,  W. 
W,  Slahatigh  and  Arthur  Rosenhlum,  contra, 

Lbtton,  J. 

Plaintiff  in  error  was  convicted  upon  an  information 
charging,  in  substance,  that  he  and  four  others  on  De- 
cember 5, 1919,  in  Douglas  county,  had  in  their  possession, 
and  under  their  custody  and  control,  "a  certain  instrument 
or  tool,  to  wit,  a  pinch-bar,  conimonly  known  as  a  ^jimmy,' 
and  commonly  used  by  burglars  for  breaking  and  entering 
buildings,  with  the  intent  ♦  ♦  ♦  unlawfully,  felon- 
iously and  burglariously  to  use  said  instrument  or  tool, 
*  *  *  knowing  said  instrument  or  tool,  to  be  in  general 
use  among  burglars  for  breaking  and  entering  buildings." 
Many  assignments  of  error  are  made,  but  these  only  will  be 
considered  upon  which  we  think  the  case  turns. 

O'Neill  with  the  other  men  accused  drove  into  a  garage 
at  Fortieth  and  Farnam  streets  in  Omaha,  between  10  and 
11  p;  m.,  to  obtain  air,  oil  and  gasoline.  Two  police  officers 
saw  them  there,  and  for  some  reason  not  shown  in  the 
evidence,  but  perhaps  implied  by  a  statement  of  officer 
Adams,  then  made  to  them,  that  Gillinsky  and  O'Neill  had 
gotten  away  from  him  once  before,  stopped  them  as  they 
were  driving  out,  made  them  alight,  and  searched  their 
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persons  and  the  automobile.  Nothing  incriminating  was 
found  on  their  persons,  but,  in  the  recess  in  the  back  of 
the  front  seat  into  which  a  seat  folded,  four  revolvers  were 
found,  and  a  short  iron  or  steel  pinch  or  wrecking-bar  was 
found  under  the  back  seat.  It  is  on  the  possession  of  the 
latter  implement  that  the  prosecution  is  based. 

Section  8645,  Rev.  St.  1913,  is  as  follows:  "Whoever 
shall  be  found  having  upon  him  or  her,  or  having  in  his 
or  her  possession,  custody  or  control  any  picklock,  crow, 
key,  bit,  or  other  instrument  or  tool  with  intent  feloniously 
to  break  and  enter  into  any  dwelling  house,  store,  ware- 
house, shop  or  other  building  containing  valuable  property, 
shall  be  deemed  guilty  of  a  felony,"  etc. 

Several  witnesses  testified  as  to  the  name  and  nature  of 
the  tool  or  instrument  in  evidence.  It  is  undisputed  that 
such  a  tool  is  a  common  article  of  sale  in  hardware  stores 
and  is  in  general  use  by  carpenters  in  the  demolition  of 
frame  buildings.  It  is  flattened  at  one  and  at  the  other  end 
is  curved  and  made  in  the  form  of  a  claw  for  the  purpose  of 
pulling  nails  and  prying.  In  the  trade  it  is  known  as  a 
"wrecking-bar"  or  "pinch-bar."  It  is  also  in  use  by  garage 
and  automobile  owners  for  the  purpose  of  removing  tires, 
especially  when  the  tires  are  frozen.  The  court  instructed 
the  jury  that  the  gist  of  the  offense  is  having  possession  of 
a  burglarious  implement  or  tool,  with  intent  to  use  it  for 
the  purpose  specified  in  the  statute,  and  that  it  was  un- 
necessary to  prove  that  it  should  be  of  a  character  adapted 
for  burglary  only;  that  it  is  suflftcient  if  it  is  suitable  for 
the  purpose  charged.  Complaint  is  made  of  this  instruc- 
tion, but  we  think  it  is  a  correct  statement  of  the  law. 

It  is  assigned  that  the  verdict  is  contrary  to  law,  con- 
trary to  the  law  laid  down  in  the  instructions,  and  is  not 
sustained  by  sufficient  evidence.  The  evidence  seems  to 
show  that  the  tool  is  not  what  is  usually  termed  by  police 
officers  a  burglar's  "jimmy."  Before  the  days  of  auto- 
mobiles a  "jimmy"  was  usually  of  a  length  that  could 
easily  ha  carried  and  concealed  upon  the  person ;  but,  since 
burglars  and  safe-crackers  have  taken  to  the  more  speedy 
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and  commodious  form  of  locomotion  provided  by  such 
modern  vehicles,  the  evidence  shows  that  instruments  of 
the  form  and  size  of  the  one  in  evidence  have  been  used 
in  several  burglaries.  The  fact  is  that  if  the  instrument 
was  sufficientlv  described  in  the  information,  as  we  think 
it  was,  the  exact  nomenclature  in  thieves'  jargon  is  im- 
material. 

Plaintiff  in  error  has  made  an  interesting  review  of  the 
various  statutes  in  England  and  in  this  country  making 
the  possession  of  burglar's  tools  a  crime,  and  insists  that 
an  information  is  defective  which  fails  to  describe  the 
building  which  it  is  the  intent  of  the  accused  burglarious- 
ly to  enter.  Such  a  construction  would  practically  nullify 
the  statute,  unless  in  the  few  cases  where  one  of  the  parties 
confessed  the  intention,  or  where  the  crime  was  almost  in 
the  act  of  being  committed  w^hen  the  criminals  were  ap- 
prehended. People  V.  EdwardSy  93  Mich.  636;  State  v. 
Erdlen,  127  la.  620. 

The  critical  point  in  the  case  is  with  regard  to  the 
proof  of  intent.  The  story  of  O'Neill  is  that  it  was  pro- 
posed by  Gillinsky,  about  10  o'clock  p.  m.,  that  they  go  to 
Benson  to  play  cards ;  that  O'Neill  borrowed  an  automobile 
which  belonged  to  his  nephew^;  that  they  met  at  a  restau- 
rant and  invited  the  three  others  jointly  charged  to  ac- 
company them ;  that  on  the  w^ay  they  stopped  at  the  garage 
where  they  were  arrested;  that  the  pinch-bar  was  his  and 
had  been  in  use  by  him  as  a  tire  tool  and  handle  for  a 
jack  when  he  ran  a  taxicab  for  hire;  that  he  sold  the  taxi- 
cab  and  loaned  his  nephew  the  tool  and  wrenches  he  had ; 
that  he  had  not  been  in  the  back  seat  of  the  car  that 
evening,  and  had  no  knowledge  that  there  were  any  re- 
volvers in  the  car.  On  cross-examination  he  stated  that 
he  was  not  regularly  employed,  and  had  been  sick  most  of 
the  winter;  that  he  had  been  driving  his  nephew's  car  as 
a  taxicab  three  or  four  times  a  week,  getting  to  a  taxicab 
stand  about  1  p.  m.  and  working  until  1  a.  m;  that  be- 
fore this  he  had  been  a  bartender  for  15  vears. 

While  O'Neill's  story  seems  somewhat  improbable,  it 
was  not  met  with  any  contradiction.    It  was  not  shown  that 
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any  of  these  men  had  ever  been  accused  or  convicted  of  any 
crime,  or  had  ever  been  implicated  in  a  crime  of  like  nature 
to  burglary.  O'Neill  testifies  that  one  is  a  switchman,  one  a 
jewelry  salesman,  and  the  other  a  jewelry  engraver,  and 
this  is  not  disproved.  No  keys^  flash  lights,  bits,  nitrog'ly- 
cerine,  soap,  fuse,  or  other  articles  or  instruments  in  com- 
mon use  by  burglars  or  safe-breakers  were  found.  In  fact,  if 
engaged  in  a  criminal  enterprise,  which  may  not  be  improb- 
able, the  equipment  would  seem  more  likely  to  l>e  intended 
for  use  in  committing  highway  robbery  than  burglary.  Four 
witnesses,  a  dealer  in  tires,  a  furniture  manufacturer,  a 
lawyer,  and  a  deputy  sheriff,  testified  that  they  each  carry 
in  their  automobiles  a  wrecking-bar  of  this  nature  and  use 
it  for  removing  tires,  especially  in  winter  when  there  is  ice 
between  the  rim  and  the  tire.  That  the  tool  could  be  used 
for  innocent  purposes  is  not  important,  because  even  a 
spade,  a  screw  driver,  or  a  hammer,  may  be  used  as  a  bur- 
glar's tool.    Its  presence  under  the  automobile  seat  may 
be  shown  to  be  consistent  with  an  ordinary  use  by  honest 
men,  as  tending  to  explain  its  possession  under  the  cir- 
cumstances. 

It  may  be,  and  probably  is,  the  fact  that  the  police  force 
and  perhaps  the  court  and  jury  were  in  possession  of  knowl- 
edge which  would  justify  an  ordinary  mind  in  the  belief 
that  the  men  were  criminals,  and  that  the  tool  was  intend- 
ed to  be  used  for  a  burglarious  purpose;  but  convictions 
must  rest  upon  evidence  produced  in  court,  and  not  upon 
extraneous  knowledge,  nor  upon  suspicion  or  inferences 
based  upon  insufficient  grounds.  The  evidence  as  to  in- 
tent was,  and  of  necessitv  must  nearlv  alwavs  be,  based 
upon  inferences  from  established  facts,  and  therefore  cir- 
cumstantial in  its  nature;  but  there  must  be  facts  enough 
to  justify  a  belief  beyond  a  reasonable  doubt  that  a  bur- 
glarious intent  existed.  The  cases  in  the  books  show  facts 
much  stronger  than  those  in  evidence.  The  evidence  of  in- 
tent is  not  sufficient  to  sustain  the  verdict,  which  is  not  in 
accordance  with  the  instructions  of  the  court. 

Reversed  and  Remanded. 

Rose,  J,,  not  sitting. 


i 
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Peaieie  Life  Insurance  Company^  appellant^  v.  Mykon 

M.  Heptonstall  et  al.,  appelleijs. 

Filed  Masch  25,  1921.    No.  21301. 

1.  Appeal:  Pleading:  Withdrawal  of  Count.  Where  two  causes 
of  action  are  stated  in  a  petition  and  the  second  count  depends 
on  proof  of  fraud  pleaded  in  the  first  count,  the  withdrawal  of 
the  second  count  from  the  jury  may  not  he  prejudicial  to  plain- 
tiff, if  a  judgment  on  a  verdict  in  favor  of  defendant  on  the  first 
count  is  free  from  error. 

2.  Trial:  Instbuctions.  Where  the  issues  of  fact  raised  by  the 
pleadings  are  correctly  statdd  to  the  jury,  the  failure  to  give  an 
instruction  defining  plaintiff's  theory  of  the  case  is  not  an  error 
in  a  record  failing  to  disclose  the  tender  of  a  proper  instruction 
of  that  kind. 

3.  Appeal:  Affibmance.  A  judgment  will  not  be  reversed  for  harm- 
less errors  in  giving  or  in  refusing  instructions  or  in  rulings  on 
evidence. 

4.  Trial:  Misconduct  of  Counsel :  Waiveb.  For  the  purpose  of 
hearing  objections,  making  rulings  and  enforcing  discipline,  a 
presiding  judge  who  is  momentarily  absent  from  the  bench  with 
the  consent  of  the  parties  should  be  called  back  by  an  attorney 
whose  client's  rights  are  being  invaded  by  the  misconduct  of  op- 
posing counsel  in  addressing  the  jury,  and  a  failure  to  pursue  thi.^ 
course  and  to  make  objections  promptly  may  amount  to  a  waiver 
of  the  misconduct. 

Appeal  from  the  district  court  for  Douglas  county :  Ar- 
thur C.  Wakbley,  Judge.  Affirmed. 

T.  W,  Blackhnrn,  for  appellant. 

Montgomery,  Hall  £  Young  and  Sutton,  McKenzie,  Cox 
&  Harris,  contra, 

Rose^  J. 

This  is  an  action  to  recover  damages  in  the  sum  of 
?8,985.22  for  alleged  fraud  perpetrated  by  defendants  in 
the  sale  of  500  shares  of  plaintiff's  corporate  stock  at 
|20  a  share,  or  for  |1 0,000.  The  purchasers  of  the  stock 
were  E.  W.  Burch  and  J.  A.  Steinberger.   Tbey  paid  f300 
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in  cash,  and  contend  that  the  sum  of  $2,500  was  not  pay- 
able to  plaintiff  but  to  promoters  for  making  the  sale.  Part 
of  the  consideration  for  the  purchase  was  the  note  of  the 
purchasers  for  f7,200  secured  by  a  mortgage  for  that 
sum  on  480  acres  of  land  in  Canada.  Upon  the  organization 
of  plaintiff  as  a  corporation  defendants  became  directors. 
Defendant  Heptonstall  was  elected  president  and  treasurer 
and  served  in  those  capacities.  Defendant  Tennant  was 
elected  secretary  and  served  as  such. 

Plaintiflf  pleaded  three  causes  of  action.  The  first  count 
is  based  on  fraudulent  representations  by  defendants  re- 
specting the  value  of  the  mortgaged  land  and  the  financial 
standing  of  the  purchasers  of  the  stock.  The  specific 
charges  of  fraud  are  that  defendants  falsely  represented  the 
value  of  the  mortgaged  land  to  be  $30  an  acre,  or  $14,400 ; 
that  the  purchasers  were  men  of  means  and  that  their 
note  would  be  good,  if  unsecured ;  that  plaintiflf  would  be 
permitted  to  retain,  in  addition  to  the  mortgage,  500  shares 
of  stock  as  collateral  security  for  the  payment  of  the  pur- 
chase price.  It  is  also  charged  that  the  members  of  plain- 
tiflf^s  board  of  directors  were  thus  induced  to  instruct  its 
secretary  to  complete  the  transactions  with  the  purchasers,  - 
Burch  and  Steinberger.  The  claim  on  this  count  is  |5,000. 

The  second  cause  of  action  includes  the  fraud  pleaded 
in  the  first  count  and  contains  the  charge  that  defendants 
converted  to  their  own  use  140  shares  of  plaintiflC's  stock, 
paying  plaintiflf  only  $300.  On  this  count  plaintiflf  demands 
$2,500  and  interest,  amounting  in  all  to  $3,275. 

The  third  cause  of  action  includes  the  fraud  pleaded  in 
the  first  and  second  counts,  and  contains  a  claim  for  taxes 
paid  by  plaintiflf  on  the  mortgaged  land  for  four  years 
beginning  in  1914,  the  aggregate  being  $710.22. 

The  defenses  may  be  summarized  for  the  purposes  of 
review  as  follows:  Denial  of  fraud;  good  faith  and  full 
disclosure  in  all  transactions;  giving  the  note  and  the 
mortgage  for  $7,200  and  paying  $300  in  cash  in  full  pay- 
ment of  the  500  shares  of  stock,  including  the  143  shares 
alleged  to  have  been  converted  by  defendants,  the  remain- 
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der  of  |2,500  being  payable  by  the  purchasers  to  a  pro- 
moting company  as  commissions  for  making  the  sale; 
denial  of  pledge  of  stock  as  collateral  security;  payment 
of  the  note  and  satisfaction  of  the  mortgage. 

The  trial  court  directed  a  verdict  for  defendants  on  the 
second  cause  of  action,  and  instructed  that  they  were  also 
entitled  to  a  finding  on  the  third  count  unless  the  jury 
should  find  in  favor  of  plaintiff  on  the  first  count.  The 
material  issues. of  fraud  pleaded  in  the  first  count  were 
submitted  to  the  jury.  On  verdict  in  favor  of  defendants 
the  action  was  dismissed,  and  plaintiff  has  appealed. 

In  one  of  the  assignments  of  error  the  instruction  with- 
drawing from  the  jury  the  issues  on  the  second  count  is 
challenged.  This  point  does  not  seem  to  be  well  taken.  The 
fraud  pleaded  in  the  first  count  was  essential  to  a  recovery 
in  favor  of  plaintiff  on  the  second.  It  follows  that,  if  the 
issues  of  fraud  in  the  first  count  are  correctly  determined 
against  plaintiff,  defendants  are  not  liable  for  the  con- 
version pleaded  in  the  second  count.  This  view  applies 
alg^o  to  the  third  count  for  taxes.  The  purchase  price  to 
which  plaintiff  was  entitled  was  $7,500.  Of  this  there 
was  a  payment  of  $300  in  cash.  For  the  remainder  of 
|7,200  plaintiff  accepted  a  note  secured  by  mortgage.  Later 
plaintiff  accepted  a  deed  to  the  mortgaged  land,  canceled 
the  mortgage,  and  surrendered  the  note  to  the  purchasers 
of  the  stock.  The  first  count  contains  the  plea  that  defend- 
ants fraudulently  represented  that  the  land  was  worth 
double  the  amount  of  the  ppr^bn^'^?*^^'  obligations  to  plain 
tiff,  or  114,400,  and  that  the  purchasers'  note  would  be 
good,  if  unsecured.  As  the  issues  were  formed,  controverted 
by  proofs  on  both  sides,  and  determined,  the  verdict  in 
favor  of  defendants,  which  is  amply  sustained  by  the  evi- 
dence, seems  to  justify  the  conclusion  that  defendants  did 
not  perpetrate  any  fraud  resulting  in  damage  to  plaintiff. 

It  is  argued  that  there  was  error  in  the  failure  of  the 
trial  court  to  give  an  instruction  defining  plaintiff's  theory 
of  the  case.  The  material  issues  of  fraud  charged  in  the 
first  count  were  distinctly  stated  to  the  jury  in  a  form  not 
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to  be  misunderstood  by  the  jury.  There  was  a  direct  finding 
in  favor  of  defendants  on  those  issues.  If  plaintiflPs 
theory  of  the  case  was  not  stated  in  the  charge  of  the  court, 
a  satisfactory  instruction  in  proper  form  should  have  been 
requested.  Such  an  instruction,  one  that  could  have  been 
given  without  error,  has  not  been  found  in  the  transcript, 
and  without  it  prejudicial  error  in  this  respect  does  not 
affirmatively  appear  in  the  record.  This  assignment  of 
error  is  therefore  overruled. 

Complaints  are  also  made  of  other  rulings  in  giving  and 
in  refusing  instructions  and  of  rulings  on  evidence,  but 
error  prejudicial  to  plaintiff  in  these  respects  has  not  been 
found. 

The  serious  question  presented  for  review  is  misconduct 
of  one  of  the  attorneys  for  defendant  Heptonstall  in  ad- 
dressing the  jury.  Counsel  went  outside  of  the  record,  in- 
dulged in  unworthy  personalities  in  referring  to  opposing 
counsel,  made  statements  having  no  foundation  in  the 
proofs,  and  thus  abused  his  privileges  as  a  member  of 
the  legal  profession.    The  chief  difficulty  in  basing  a  re- 
versal on  this  ground  arises  from  the  failure  of  plaintiff 
to  invoke  the  power  of  the  court  to  stop  the  misconduct  at 
its  inception,  to  discipline  the  offender,  and  to  direct  the 
jury  to  disregard  the  reprehensible  utterances.  Failure  to 
seek  the  protection  of  the  court  at  the  time  is  explained  by 
the  temporary  absence  of  the  presiding  judge  who  was  in  an 
adjoining  room.   This,  however,  is  not  a  sufficient  justifi- 
cation. Counsel  for  plaintiff  was  not  without  responsibil- 
ity.  In  the  absence  of  a  record  showing  the  contrary,  it 
will  be  presumed  that  the  presiding  judge  was  absent  mo- 
mentarily with  the  consent  of  all  parties  to  the  litigation. 
A  mere  call  would  have  brought  him  to  the  bench  in- 
stantly, where  his  duties  called  him,  to  make  rulings  and 
to  enforce  discipline.  The  misconduct  coilld    and  should 
have  been  stopped  at  the  beginning,  and  the  responsibility 
of  plaintiff  for  failure  to  act  promptly  cannot  be  ignored. 
Besides,  counsel  for  plaintiff,  at  the  outset,  inay  have  been 
willing  to  rely  on  his  own  skilL  while  making  his  reply,  to 
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turn  his  opponent's  misconduct  to  plaintiff's  advantage.  In 
addition,  it  is  not  certain  that  plaintiff  was  prejudiced.  The 
trial  had  been  in  progress  for  nearly  two  weeks  and  the 
importance  of  the  evidence  adduced  as  the  controlling  fac- 
tor in  determining  the  issues  would  not  escape  the  attention 
of  the  jury.  In  the  instructions  subsequently  given  it  was 
made  clear  that  the  preponderance  of  the  evidence  should 
control  the  jury  in  making  their  findings.  There  is  another 
feature  of  this  inquiry  to  be  considered.  There  Were  two 
defendants  represented  by  different  counsel.  The  jury  were 
permitted  to  find  either  against  or  in  favor  of  each  de- 
fendant. The  attorneys  for  defendant  Tennant  had  no 
part  in  the  misconduct.  To  hold  him  responsible  for  fit 
and  to  reverse  the  judgment  in  his  favor  on  that  ground 
would  be  an  injustice.  The  attack  of  plaintiff  is  directed 
against  the  judgment  as  a  whole.  When  this  assignment  of 
error  is  considered  from  every  standpoint,  there  does  not 
6eem  to  be  a  sufficient  reason  for  reversal. 

Not  finding  any  reversible  error  in  the  record,  the  judg- 
ment is 

Affumed. 

Lbtton^  J.,  not  sitting. 


State,  ex  rel.  Edward  Falconer^  v.  Marshall  Eberstein 

ET  AL. 
FII.ED  March  25,  1921.    No.  21277. 

1.  Criminftl  Law:  Extradition.  Where  a  person  is  charged  in  two 
9tates  with  the  commission  of  a  seimrate  offense  in  each,  and 
has  been  arrested  in  one  of  them,  such  state  has  exclusive  Juris- 
diction of  the  alleged  offender  until  the  demands  of  its  laws  are 
satisfied.  Nevertheless  the  governor  of  such  state  may  honor  the 
requisition  of  the  governor  of  a  demanding  state  and  such  sur- 
render of  the  prisoner  will  operate  as  a  waiver  of  the  jurisdiction 
of  the  asylum  state. 

2.  Habeas  Corpus:  Fuqitivk  from  Justice:  Conflict  of  Evidence. 
When  in  an  interstate  extradition  proceeding  the  evidence  con- 
105  Neb.— 53 
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llicts  on  the  question  of  the  prisoner's  presence  In  or  absenoe 
from  the  demanding  state  at  the  time  of  the  commission  of  the 
alleged  oifense,  such  conflict  In  the  evidence  will  not  require  the 
discharge  of  the  prisoner  In  habeas  corpus. 

8.  :  :   SxJFFioiEwcT  op  Indictment.     The  technical  stif- 

fldency  of  the  Indictment  of  a  demanding  state,  which  charges 
the  elements  of  a  crime  under  the  laws  of  such  state,  Is  not  a 
proper  subject  of  Inquiry  In  habeas  corpus,  where  Interstate 
extradition  proceedings  are  Involyed.  That  Is  a  question  for  the 
decision  of  the  courts  of  the  demanding  state. 

4.    :     Extradition:     Complaint:     Evidence,     "In  habeas  cor- 
pus to  release  a  prisoner  detained  under  a  warrant  of  extradition, 
the  fact  that  a  complaint  was  filed  against  him  in  the  demanding 
state  18  prima  fade  evidence  that  he  was  there  charged  with  a 
crime."    Chandler  v,  Sipes,  103  Neb.  111. 

5.  Extradition:  Revocation  of  Warrant.  The  power  to  revoke  his 
warrant.  Issued  by  the  governor  for  the  •  surrender  of  an  alleged 
fugitive  from  justice,  may  be  exercised  by  him  at  any  time  before 
the  prisoner  is  taken  from  the  state. 

Erbob  to  the  district  court  for  Douglas  county :  Wn-Lis 
G.  Seabs^  Judge.  Affirmed. 

Jamieson  &  0' Sullivan,  for  plaintiff  in  error. 

Ahel  y.  Shotwell,  W.  W.  Slabaugh  and  R.  T.  Coffey, 
contra. 

Dean,  J. 

Edward  Falconer,  the  relator,  filed  an  application  for 
a  writ  of  habeas  corpus  in  the  district  court  for  Douglas 
county,  alleging  unlawful  restraint  of  liberty  under  a 
warrant  issued  by  the  governor  of  this  state,  pursuant  to 
a  requisition  issued  by  the  governor  of  Iowa.  The  writ 
was  denied  and  the  rdator  prosecutes  error. 

It  seems  that,  a  few  days  before  this  proceeding  was  com- 
menced, relator  was  arrested  in  Omaha  on  the  oral  re- 
quest of  respondent,  who  is  the  sheriff  of  Pottawattamie 
county,  Iowa,  and  was  confined  in  the  Oma^a  jail.  Sub- 
sequently he  was  admitted  to  bail  in  the  sum  of  f  500.  The 
j^overnor  of  Nebraska,  after  an  ex  parte  hearing,  honored 
tlio  request  for  extradition,  and  relator  was  remanded  to 
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the  Omaha  jail,  preparatory  to  being  taken  to  Iowa.  To 
obtain  his  liberty  the  relator  applied  for  a  writ  of  habeas 
corpus. 

The  offense  for  which  extradition  is  sought  is  based  on 
substantially  these  alleged  facts:  Relator  was  indicted 
by  a  grand  jury  in  Pottawattamie  county,  Iowa,  and 
charged  by  that  body  with  haying  entered  into  an  unlaw- 
ful and  felonious  conspiracy,  with  four  other  persons, 
and  that  the  alleged  conspirators  ^'did  then  and  there, 
jointly  and  separately,  take  upon  themselves  to  exercise 
and  officiate  in  the  offices  of  peace  officers,'^  falsely,  etc., 
and  that,  while  acting  as  pretended  law  offix^ers,  they  un- 
lawfully searched  the  farm  premises  of  William  Roden- 
burg,  with  the  ostensible  purpose  of  discovering  whether 
intoxicating  liquors  were  concealed  thereon.  Subsequent- 
ly, it  is  alleged,  relator  came  to  Nebraska,  was  pursued 
and  arrested,  and  the  proceedings  complained  of  followed. 

Relator  first  argues  that,  when  requisition  was  de- 
manded and  when  it  was  honored,  he  was  then  under  bail 
to  answer  a  charge  of  grand  larceny  laid  against  him  by 
the  prosecutor  of  Douglas  county,  Nebraska.  He  contends 
that  under  the  facts,  and  the  terms  of  his  bail  bond,  and 
the  law,  he  cannot  be  lawfully  extradited.  He  cites  sec- 
tion 8990,  Rev.  St.  1913,  which  provides:  "Whenever  a 
demand  is  made  upon  the  governor  of  this  state  by  the 
executive  of  any  other  state  or  territory,  in  any  case  au- 
thorized by  the  Constitution  and  Laws  of ^  the  United 
States,  for  the  delivery  of  any  person  charged  in  such  state 
or  territory  with  any  crime,  if  such  person  is  not  held  in 
custody  or  under  bail  to  answer  for  any  offense  against 
the  laws  of  the  United  States  or  of  this  state,  he  shall 
issue  his  warrant,  under  the  seal  of  the  state,  authorizing 
the  agent  who  makes  the  demand,  either  forthwith  or  at 
such  time  as  may  be  designated  in  the  warrant,  to  take 
and  transport  such  person  to  the  line  of  this  state,  at  the 
expense  of  such  agent,  and  may  also  by  such  warrant  re- 
quire all  peace  officers  to  afford  needful  assistance  in  the 
execution  thereof." 
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Relator  contends  that  he  comes  within  the  purview  of 
section  8990,  and  is  immune,  in  that  he  is  "under  bail" 
to  answer  for  the  commission  of  an  alleged  offense  against 
the  laws  of  this  state.  The  weight  of  authority  does  not 
sustain  his  argument.  It  has  been  held  that  the  governor 
of  the  asylum  state  may  waive  the  right  of  such  state, 
even  after  conviction,  to  punish  the  prisoner  for  a  crime 
for  which  he  was  convicted,  and  may  honor  a  requisition 
issued  by  a  demanding  state.  People  v,  Hagan,  34  Misc. 
Rep.  (N.  Y.)  85.  In  11  R.  C.  L.  725,  sec.  16,  it  is  said: 
"But  an  accused  fugitive  cannot  avail  himself  of  the  fact 
that  he  has  been  convicted  of  a  crime  in  the  asylum  state 
and  is  out  on  bail  pending  his  appeal,  since  that  is  a  mat- 
ter which  the  asylum  state  only  can  take  advantage  of.'' 

Where  a  person  is  charged  in  two  states  with  the  com- 
mission of  a  separate  offense  in  each,  and  has  been  ar- 
rested in  one  of  them,  such  state  has  exclusive  jurisdiction 
of  the  offender  until  the  demands  of  its  laws  are  satisfied. 
Nevertheless  the  governor  of  such  state  may  honor  the 
requisition  of  the  governor  of  a  demanding  state  and  such 
surrender  of  the  prisoner  wall  operate  as  a  waiver  of  the 
jurisdiction  of  the  asylum  state.  In  re  Hess,  5  Kan.  App. 
763. 

Relator  contends  that  he  was  not  in  Iowa  when  the  of- 
fense, there  charged  against  him,  was  alleged  to  have  been 
committed.  On  this  point  the  evidence  conflicts.  How- 
ever, we  conclude  that  the  evidence  supports  the  view 
that  he  was  a  fugitive  from  the  justice  of  the  demanding 
state.  In  that  state  of  the  record,  and  in  view  of  the 
facts,  relator  cannot  lawfully  be  discharged  on  habeas 
corpus.  In  Munsey  v.  Clough,  196  U.  S.  364,  375,  it  is 
said:  "But  the  court  will  not  discharge  a  defendant  ar- 
rested under  the  governor's  warrant  where  there  is  merely 
contradictory  evidence  on  the  subject  of  presence  in  or 
absence  from  the  state,  as  habeas  corpus  is  not  the  proper 
proceeding  to  try  the  question  of  alibi,  or  any  question 
as  to  the  guilt  or  innocence  of  the  accused." 
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Relator  argues  that  the  conspiring  and  confederating 
together  of  two  or  more  persons,  to  falsely  represent  them- 
selves to  be  peace  officers  and  to  do  the  things  charged 
against  relator,  and  the  persons  associated  with  him,  is 
not  an  act  that  is  injurious  to  public  morals,  nor  is  it  in- 
jurious to  the  police  or  to  the  administration  of  public 
justice.  We  do  not  agree  with  counsel.  Section  4902, 
Iowa  Code,  1897,  provides  that,  if  any  person  undertakes 
to  officiate  in  any  office  or  place  of  authority  without  be- 
ing legally  authorized  thereunto,  he  shall  suffer  imprison- 
ment of  not  more  than  one  year  in  the  county  jail  or  shall 
be  fined  not  exceeding  f  1,000,  or  both.  Section  5059,  Iowa 
Code,  1897,  provides  that,  if  two  or  more  persons  conspire 
or  confederate  together  to  do  any  illegal  act  injurious  to 
I^ublic  trade,  health,  morals,  or  police,  or  to  the  adminis- 
tration of  public  justice,  or  to  commit  any  felony,  they 
are  -^fuilty  of  conspiracy  and  may  be  imprisoned  in  the 
penitentiary  not  more  than  three  years. 

It  seems  that  a  mere  statement  of  relator's  argument  is 
its  own  refutation.  The  administration  of  public  justice 
would  soon  be  destroyed  in  a  community  or  in  a  state  that 
would  tolerate  the  assumption  of  the  prerogative  of  peace 
officers  by  i)ersons  without  authority.  Such  is  the  con- 
fidence that  is  reposed  generally  in  the  rectitude  of  those 
occupying  official  position  that  the  assumption  of  pre- 
tended official  power,  in  any  department  of  the  public  serv- 
ice, would  afford  opportunity  to  the  morally  depraved 
for  the  commission  of  the  most  atrocious  crimes. 

Relator  argues  that  the  indictment  under  which  he  was 
arrested  does  not  state  a  crime  against  the  laws  of  Iowa. 
The  technical  sufficiency  of  the  indictment  of  a  sister 
state,  which  charges  the  elements  of  a  crime  under  the 
laws  of  such  state,  and  the  question  of  the  procedure  there- 
under, are  not  proper  subjects  of  inquiry  in  habeas  corpus, 
where  interstate  extradition  proceedings  are  involved. 
That  is  a  question  for  the  decision  of  the  courts  of  the  de- 
manding state.  Munsey  v.  Clough,  196  U.  S.  364.  In 
Chandler  v.  Sipes,  103  Neb.  111.  the  Munsey  case  is  cited 
and  followed. 
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Relator  complains  because  the  extradition  proceedings 
were  ex  parte,  and  argues  that,  if  the  governor's  attention 
had  been  drawn  to  section  8990,  Rev.  St.  1913,  he,  in  view 
of  the  statute   and  of  the   facts,  would  have  refused    to 
issue  his  warrant.    It  seems  that  in  cases  involving  inter- 
state extradition  governors  exercise  their  discretion,  and 
if  it  appears  that  extradition  is  sought  for  the  purpose  of 
collecting  a  private  debt,  or  if  it  is  sought  for  some  im- 
proper purpose,  he  may,  in  the  exercise  of  his  discretion, 
refuse  his  warrant.     It  follows  that,  if  it  is  within   the 
discretion  of  that  official  whether  the  warrant  shall  issue, 
it  is  likewise  i&  his  discretion  whether  after  issuance  he 
will  revoke  it.    And,  acting  in  his  official  capacity,  and 
representing  as  he  does  the  sovereignty  of  the  state,  in 
either  case  his  reasons  cannot  be  inquired  into.  It  is  com- 
mon knowledge  that  a  governor's  warrant,  issued  pur- 
suant to  a  requisitioYi,  is  almost  always  ex  parte,  so  that 
of  course  he  may  at  times  be  imposed  upon.    It  is  there- 
fore perfectly  proper  that  the  power  of  revocation  should 
remain  in  the  hands  of  the  governor  to  be  exercised  by 
him  at  any  time  before  the  alleged  fugitive  is  taken  from 
the  state.    State  t?.  Toole,  69  Minn.  104 ;  MVork  v.  Gorring- 
ton,  34  Ohio  St.  64;  Spear,  Extradition  (2d  ed.)  440.    It 
does  not  appear  that  relator  applied  to  the  chief  executive 
of  the  state  for  a  revocation  of  the  warrant,  nor  that  he 
offered  to  make  any  showing  that  would  tend  to  cause  a 
revocation  by  that  official. 

The  court  did  not  err  in  denying  the  writ.    The  judgment 
is 

Affirmed. 

Lbtton,  J.,  not  sitting. 
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Minnie  Davis,  appellee,  v.   Ella  Murphy  et  al.,  ap- 
pellants. 

Filed  March  25,  1921.    No.  21285. 

« 

1.  Sptdflc  Performance:  Pabol  Contract.  A  parol  contract  is  eh- 
vforceable  in  a  court  of  equity  when  one  t>&rty  has  wholly  per- 
formed his  part  and  the  other  has  not  performed  his  part,  when  it 
clearly  appears  that  nonfulfilment  would  work  a  fraud  upon  the 
party  who  has  fully  performed. 

2.   .    "Specific  performance  is  a  matter  of  discretion  in  a  court, 

which  withholds  or  grants  relief  according  to  the  circumstances 
of  each  particular  case,  where  the  general  rules  and  principles; 
governing  the  court  do  not  furnish  any  exact  measure  of  justice 
between  the  parties."    Kofka  v.  Rosicky,  41  Neb.  328. 

3.  Evidence:  Declarations  Against  Interest.  "It  is  fundamental  that 
declarations  against  interest  cannot  ordinarily  be  annulled  or  ex- 
plained away  by  counter  declarations."  Evans  v.  Kelly,  104  Neb. 
712. 

# 

4.  Specific  Performance:  Evidence.  The  evidence  examined,  and  held 
that  the  making  of  the  oral  contract  in  suit,  and  the  fulfilment 
by  plaintiff  of  the  part  to  be  performed  by  her,  is  clearly  estab- 
lished by  the  evidence. 

Appeal  from  the  district  court  for  Otoe  county :  James 
T.  Beglby,  Judge.    Afftrmed. 

Pitzer,  Oline  &  Tyler,  and  George  H.  Heinke^  for  appel- 
lants. 

W.  F.  Moran,  contra. 

Dean,  J. 

Mrs.  Minnie  Davis  brought  an  action  against  the  estate 
of  her  deceased  mother,  Mrs.  Ellen  Roddy,  to  compel  the 
specific  performance  of  an  oral  contract  for  the  convey- 
ance of  a  forty-acre  tract  of  land,  said  to  have  been  entered 
into  by  Mrs.  Roddy  and  her  daughter  in  July,  1910.  Plain- 
tifif  alleged  that  her  mother  proposed  to  her  that,  if  she 
would  provide  her  with  such  necessaries  of  life  as  she  re- 
quired, until  her  death,  she  would  convey  to  her  the  land, 
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as  compensatioD  for  such  necessaries,  and  for  necessaries 
tliat  plaintiff  had  theretofore  furnished.  Plaintiff  alleged 
performance  on  her  part  and  pleaded  failure  of  perform- 
ance on  the  part  of  decedent.  Defendants  denied  plain- 
tiff^s  allegations  generally,  and  pleaded  that,  even  if  there 
was  such  a  contract,  it  was  void  under  the  statute  of 
frauds.  The  court  found  generally  in  favor  of  plaintiff, 
and  awarded  specific  performance.    Defendants  appealed. 

Mrs.  Roddy  died  intestate  in  April,  1917,  without  hav- 
ing conveyed  the  land  to  her  daughter  pursuant  to  the 
alleged  agreement.  Five  children  survived  her,  as  her  only 
heirs  at  law,  namely,  Minnie  Davis,  {he  plaintiff,  and 
Ella  Murphy,  Edward  Roddy,  Frank  Roddy,  and  Cath- 
erine Wall,  the  defendants.  Mrs.  Roddy  was  a  widow 
when  she  died,  her  husband  having  died  in  1878.  Plaintiff 
is  55,  and  is  the  eldest  of  the  children.  She  too  is  a  widow, 
her  husband  having  died  in  1894. 

Mr.  Yowell  is  a  railroad  employee,  and  was  a  near 
neighbor  of  Mrs.  Roddy  for  the  last  25  years  of  her  life. 
He  testified  that  10  or  12  years  before  she  died  Mrs.  Roddy 
told  him  "that  she  had  made  a  contract  with  her  daughter 
Minnie,  who  was  to  have  the  farm  if  she  would  take  care 
of  her  in  her  lifetime."  On  the  cross-examination  he 
testified  that  she  first  told  him  about  her  contract  with 
Minnie  about  20  years  ago.  He  said  that  subsequently 
"she  told  me,  I  expect,  50  times,"  and  that  she  spoke  to 
him  about  her  contract  with  Minnie  "two  or  three  times 
every  year."  Mr.  Graham  is  a  miller,  and  was  a  near 
neighbor  and  acquaintance  of  Mrs.  Roddy  for  over  40 
years.  He  testified  that  on  one  occasion  she  handed  one 
of  the  farm  leases  to  him  and,  upon  her  request,  he  read 
it  to  her.  He  said  that  she  at  once  expressed  surprise  that 
it  did  not  provide  that  the  rent  should  be  paid  to  Minnie. 
She  told  Mr.  Graham  that  she  had  directed  Patrick  Roddv, 
who  wrote  the  lease,  to  insert  such  a  provision,  to  the  end 
that  it  would  be  so  paid  if  she  should  die.  Mr.  Roddy, 
however,  on  the  part  of  defendants,  denied  that  he  was  so 
directed  by  Mrs.  Roddy.    Mr.  Daugherty  is  a  section  fore- 
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man.  He  testified  that  Mrs.  Roddy's  house  was  "almost 
on  the  right  of  way/'  and  that  he  and  his  men  frequently 
ate  dinner  "under  the  shade  of  the  trees  in  her  yard;" 
that  he  once  asked  her  "why  she  didn't  sell  her  farm  and 
move  to  town;"  that  in  reply  she  said  she  preferred  to 
live  where  she  was,  and  that  "when  she  was  gone  why 
Minnie  could  do  as  she  pleased  with  the  place."  Schuyler 
Tipton  is  a  rural  route  mail  carrier.  His  route  for  about 
19  years  included  the  territory  where  Mrs.  Roddy  lived. 
He  testified  that  for  practically  all  of  that  time  he  de- 
livered parcel  post  packages  for  or  to  Mrs.  Roddy;  that 
they  came  "once  a  week,  sometimes  two  a  week,  and  some- 
times they  wouldn't  come  for  2  weeks,"  that  they  varied 
in  size  and  weight  from  4  to  almost  50  pounds;  that  the 
packages  were  nearly  all  marked  as  coming  from  Minnie 
Davis  at  Lincoln,  where  she  lived.  It  was  shown  that  the 
postal  packages  contained  groceries,  meats,  clothing,  and 
the  like.  A  granddaughter  testified  that  Mrs.  Roddy 
frequently  told  her  that  "Minnie  was  all  she  had  to  de- 
pend on  for  what  she  needed,"  and  that  in  sickness  she 
always  called  on  Minnie. 

That  Mrs.  Roddy's  supply  of  clothing  and  provisions 
and  house  furnishings,  for  almost  20  years  before  she  died, 
came  from  Mrs.  Davis,  and  that  she  took  care  of  her  mother 
in  her  feebleness  and  in  her  helpless  age  is  clearly  estab- 
lished by  the  evidence  of  six  or  seven  disinterested  wit- 
nesses. The  testimonv  of  the  defendants  themselves,  all 
of  whom  had  left  their  mother,  and  with  one  exception 
were  residents  in  other  states  for  more  than  20  years, 
shows  that  their  contribution  to  the  living  and  to  the  com- 
fort of  Mrs.  Roddy  was  negligible. 

For  the  last  year  before  Mrs.  Roddy's  death  the  40  acres 
in  question  rented  for  f  120  cash  rent.  For  the  preceding 
three  years  the  rental  was  |105  a  year.  It  was  not  shown 
that  the  rental  ever  exceeded  that  sum.  This  income,  to- 
gether with  the  proceeds  from  the  sale  of  a  few  eggs  and 
some  poultry,  was  Mrs.  Roddy's  sole  dependence  for  her 
livelihood.  The  record  is  clear  that  but  for  the  contribu- 
tions of  plaintiff  she  would  have  been  in  extreme  want. 
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An  attempt  was  made  by  defendants  to  show  that  Ethel 
Davis,  plaintiflf's  only  child,  now  married,  was  kept  in 
the  high  school  by  her  grandmother  until  graduation,  but 
the  record  does  not  support  their  contention.  Ethel 
was  at  her  grandmother's  place,  as  shown  by  the  weight 
of  the  evidence,  less  than  six  months,  and  was  graduated 
from  the  Lincoln  high  school  and  afterwards  attended  the 
university  at  the  sole  expense  of  her  mother.  On  defend- 
ant's part  a  witness  testified  that  Mrs.  Roddy  in  her  last 
illness  made  statements  that  were  inconsistent,  with  the 
terms  of  her  alleged  contract  with  plaintiff,  and  in  effect 
that  she  wanted  her  children  to  share  her  property  equally. 
It  is  elementary  that  declarations  against  interest  are  or- 
dinarily conclusive  as  against  the  party  making  them 
and  they  cannot  be  annulled  or  explained  away  by  counter 
declarations.  Evans  v.  Kelly,  104  Neb.  712.  The  rule 
seems  to  be  applicable  to  the  facts  before  us. 

The  law  in  this  state  is  that  nothing  contained  in  the 
statute  of  frauds  "shall  be  construed  to  abridge  the  powers 
of  the  court  of  equity  to  compel  the  specific  performance 
of  agreements  in  cases  of  part  performance.''  Rev.  St. 
1913,  section  2626.  Under  the  act  a  parol  contract  is  en- 
forceable in  a  court  of  equity  when  one  party  has  wholly 
performed  his  part  and  the  other  has  not  performed  his 
part,  when  it  clearly  appears  that  nonfulfilment  would 
work  a  fraud  upon  the  party  who  has  fully  performed. 
This  feature  of  the  act  has  often  been  construed  bv  this 
court  and  has  been  so  fully  discussed  that  further  elabora- 
tion does  not  seem  to  be  necessary.  Kofka  v.  Rosicky,  41 
Neb.  328,  25  L.  R.  A.  207,  43  Am.  St.  Rep.  685 ;  Moline  v. 
Carlson,  92  Neb.  419 ;  Parks  v.  Burney,  103  Neb.  572.  If 
there  is  complaint  against  the  law,  application  should  be 
made  to  the  legislature  for  its  amendment. 

We  have  examined  the  case  de  novo  and  conclude  that 
the  judgment  must  be  affirmed.  The  court's  findings  are 
supported  by  the  testimony  of  six  or  more  witnesses,  all 
disinterested.  The  weight  of  the  evidence  is  on  the  side 
of  plaintiff.    That  the  old  lady  was  able  to  support  her- 
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self  from  the  proceeds  of  a  forty-acre  tract  of  land, 
partly  overgrown  with  brush,  and  that  rented  for  f  125 
a  year,  and  less  for  a  series  of  years,  is  beyond  belief. 
That  Mrs.  Roddy  was  practically  abandoned  by  all  of 
her  children,  except  her  daughter  Minnie,  for  more  than 
20  years,  sufficiently  appears.  The  record  clearly  sup- 
ports plaintiff's  allegations  respecting  the  making  of  the 
contract  and  her  support  of  her  mother  in  pursuance  of  its 
terms.  To  deny  to  her  now  its  fulfilment  would  be  a  mis- 
carriage of  justice. 

The  record  discloses  that  the  land  in  question  was  sold, 
under  the  court's  direction,  for  f 6,100.  The  court  ordered 
that,  after  the  statutory  charges  against  the  estate,  and 
the  costs  of  administration  and  the  like  were  paid,  the 
remainder  should  be  paid  over  to  plaintiff.  The  court  did 
not  err  in  the  premises. 

The  judgment  is 

Affirmed. 


Sioux  City  Bridge  Company,  appellant,  v.  Dakota  Coun- 
ty, APPELLEE. 

Filed  Mabch  25,  1921.    No.  21252. 

1.  Tazatioii:  Valuation  of  Bbipge.  In  determining  the  true  value  of 
a  bridge  under  the  provisions  of  section  6364,  Rev.  ;St.  1913,  for 
taxation  purposes,  all  the  elements  which  go  to  make  up  value 
should  be  considered.  Generally  these  are  the  cost  of  construction, 
the  life  of  the  structure,  depreciation,  cost  of  reproduction,  net 
earnings,  value  of  stock  and  bonds,  and,  while  none  of  these  ele- 
ments are  controlling,  each  has  its  proper  bearing  upon  the  ulti- 
mate question  of  true  value. 

2.  :    Equalization  of  Assessment:    Review.  "The  findings  of 

a  board  of  equalization  must  be  so  manifestly  wrong  that  rea- 
sonable minds  could  not  differ  thereon  before  this  court  will 
disturb  them."  Woods  v,  Lincoln  Oas  d  Electric  Light  Co.,  74 
Neb.  526. 

3.  :  Assessment.    Where  property  is  assessed  for  taxation  at 

its  true  value,  and  other  property  in  the  district  Is  assessed  at 
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55  per  cent,  of  its  true  value,  the  remedy,  to  secure  equal  taxation, 
is  to  have  the  property  assessed  below  its  true  value  raised,  ratlier 
than  to  have  the  property  assessed  at  its  true  value  reduced.  Sec- 
tion 6300,  Rev.  St.  1913,  contemplates  that  all  property  be  assessed 
at  its  true  value. 

4.  Evidence  examined,  and  Mid  to  sustain  the  judgment  of  the  dis- 
trict court. 

Appeal  from  the  district  court  for  Dakota  county :  Guy 
T.  Graves,  Judge.  Affirmed. 

Jesse  L.  Root  and  Wymer  Dressier,  for  appellant. 

George  W.  Learner,  contra. 

Day,  J. 

This  is  an  appeal  to  review  the  judgment  of  the  district 
court  for  Dakota  county  affirming  the  action  of  the  board 
of  equalization  of  that  county  in  assessing  the  value  of  the 
property  of  the  Sioux  City  Bridge  Company  for  the  year 
1918  at  f  700,000.    It  appears  that  the  Sioux  City  Bridge 
Company,  hereinafter  designated   the  appellant,    was   in 
1918,  and  had  been  for  a  great  many  years  prior  thereto, 
the  owner  of  a  steel  bridge  spanning  the  Missouri  river 
near  the  city  of  Sioux  City,  Iowa.    This  bridge  with  its 
necessary  approaches  was  so  situated  that,  based  upon 
the  original  cost  of  construction,  73.8  per  cent,  thereof 
was  within  Dakota  county  and  the  remainder  in  the  state 
of  Iowa.     The  bridge  was  designed  and.  constructed  for 
the  use  of  railroad  traffic  only.    The  total  length  of  the 
bridge  and  approaches  was  3.88  miles,  the  bridge  proper 
being  1,800  feet  long.  For  several  years  prior  to  1918  that 
portion  of  appellant's  property  situated  within  Dakota 
county  had  been  returned  by  its  officer  for  taxation  pur- 
poses at  a  valuation  of  f  600,000.  In  the  spring  of  1918  the 
assessor  of  Dakota  county  made  out  a  tax  schedule  in  which 
he  listed  the  appellant's  property  at  f  600,000  and  mailed 
the  same  to  appellant  for  its  signature.   Appellant  refused 
to  sign  the  schedule  as  thus  mcide  out  and  returned  the 
same  to  the  assessor  with  a  protest  that  the  valuation  nam- 
ed by  him  was  too  high.    The  assessor  declined  to  reduce 
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the  Taluation  and  thereupon  made  an  entry  in  his  books 
placing  the  valuation  of  the  property  at  ^600,000.  Ob- 
jections were  filed  to  this  assessment  with  the  board  of 
equalization  and  a  hearing  had  thereon.  At  the  conclusion 
of  the  hearing  before  the  board  of  equalization,  which 
appears  to  have  been  very  informal,  the  valuation  was  fixed 
by  the  board  at  ?700,000.  On  appeal  from  the  order  of 
the  board  of  equalization  the  trial  court  aifirmed  its  action 
and  fij^ed  the  valuation  at  f  700,000.  It  is  insistently  urged 
by  the  appellant  that  the  valuation  of  f700,000  is  excessive 
and  should  be  reduced. 

Section  6364,  Rev.  St.  1913,  relating  to  the  valuation  of 
property  of  this  character,  provides,  in  substance,  that 
any  person  or  corporation  owning  or  operating  a  railroad 
bridge  independent  of  a  railroad  system,  over  any  stream 
or  river  forming  the  boundary  line  between  this  and  any 
other  state,  shall  be  required  to  list  the  same  for  taxation, 
and  that  the  same  shall  be  assessed  and  taxed  at  its  true 
value  in  money  as  personal  property.  In  arriving  at  one- 
fifth  of  the  value,  if  such  bridge  is  constructed  over  a 
navigable  stream,  the  value  of  the  same  to  the  center  of 
the  channel  of  such  stream,  together  with  all  rights,  priv- 
ileges and  franchises  connected  therewith,  shall  be  taken 
into  consideration  in  ascertaining  the  true  value  of  such 
bridge  property  for  taxation. 

The  testimony  shows  that  the  bridge,  including  the  ap- 
proaches, was  constructed  30  years  ago  at  a  total  cost 
of  $1,022,355.28 ;  that  it  has  been  kept  in  good  repair ;  but  it 
is  also  shown  that  it  is  not  the  type  of  construction  re- 
quired to  meet  the  demands  of  modern  railroading ;  that 
the  spans  are  not  strong  enough  to  permit  the  larger  type 
of  locomotives  to  be  operated  over  it,  nor  to  permit  the 
ijse  of  "double-headed"  trains  unless  5  cars  are  placed  be- 
tween the  locomotives.  It  is  also  shown  that  the  modern 
tendency  in  railroading  is  the  use  of  heavier  locomotives 
and  trains.  Its  construction  accommodates  but  a  single 
track. 
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One  of  the  witnesess  places  the  depreciation  at  approxi- 
mately f 200,000.  On  this  basis  th6  portion  of  the  bridge 
taxable  in  Dakota  county  would,  be  approximately  |606,- 
900.  Another  witness  places  the  value  of  the  entire  struc- 
ture for  investment  purposes  at  70  per  cent,  of  its  original 
cost,  or  1715,648.  On  this  basis  the  portion  in  Nebraska 
would  be  valued  at  f  528,148.  Still  another  places  the  de- 
preciation at  1300,000,  which  would  mean  that  the  Dakota 
county  portion  was  worth  |533,098.  The  experts  agree 
that  to  reconstruct  such  a  bridge  the  cost  would  be  in- 
creased approximately  50  per  cent.,  and  all  agree  that  it 
would  be  an  economic  mistake  to  attempt  to  reconstruct  or 
remodel  it  so  as  to  meet  the  present  requirements  of  rail- 
road business.  The  testimony  shows  that  the  life  of  this 
structure  is,  for  the  steel  work  approximately  70  years, 
and  for  the  masonry  100  years. 

The  record  shows  that,  beginning  in  1907,  the  bridge  was 
leased  to  two  railroads  at  a  combined  rental  of  8  p^r  cent, 
upon  the  original  total  cost  of  construction,  the  yearly 
rental  being  |81,788.42.  In  addition  to  this  annual  rental, 
the  lessees  paid  the  taxes  and  also  a  flat  sum  of  f  10,000 
per  annum  to  keep  up  repairs  and  meet  depreciation.  It 
also  appears  that  the  net  earnings  of  the  bridge  for  the 
period  from  June  1, 1896,  to  November  1, 1907,  was  |1,814,- 
591.55,  or  an  average  yearly  of  $160,150  for  that  period. 
What  the  income  may  have  been  from  the  time  the  bridge 
was  constructed  to  June  1,  1896,  does  not  appear. 

It  is  difficult  to  lay  down  any  hard  and  fast  rule  for  the 
determination  of  the  value  of  such  structures  for  the  pur- 
pose of  taxation.  All  of  the  elements  which  go  to  make 
up  value  should  be  considered.  Generally  speaking  the 
cost  of  construction,  the  life  of  the  structure,  depreciation, 
cost  of  reproduction,  net  earnings,  value  of  stocks  and 
bonds  on  the  market  are  items  which  are  considered.  None 
of  these  elements  is  controlling,  but  each  has  its  proper 
bearing  upon  the  ultimate  question  of  true  value,  so  that 
in  the  end  the  question  of  value  must  rest  in  the  sound 


Vol.  105]  JANUARY  TERM,  1921.  847 

Sioux  City  Bridge  Go.  y.  Dakota  County. 

judgment  of  the  tribunal  passing  upon  the  question,  giv- 
ing to  the  several  elements  their  proper  weight. 

It  will  be  noted  that  there  is  a  very  wide  diflPerence  be- 
tween the  value  of  the  property  as  fixed  by  the  witnesses 
and  the  value  as  found  by  the  board  of  equalization  and 
subsequently  approved  by  the  trial  court.  The  perplexing 
problem,  as  we  view  it,  is  as  to  the  weight  to  be  given 
to  the  earning  of  the  property  as  bearing  upon  the  ultimate 
question  of  the  true  value. 

It  must  also  be  borne  in  mind  that  the  rule  is  now  es- 
tablished in  this  jurisdiction  that  the  findings  of  the  board 
of  equalization,  on  the  question  of  value,  will  not  be  dis- 
turbed unless  they  be  so  manifestly  wrong  that  reasonable 
minds  could  not  differ  thereon.  Woods  v.  Lincoln  Oas  £ 
Electric  Light  Co.,  74  Neb.  526. 

Notwithstanding  that  the  bridge  may  be  somewhat  ob- 
solescent, in  the  light  of  present  day  demands,  a  fair  analy- 
sis of  the  testimony  indicates  that  in  the  past  the  owners 
of  the  property  have  not  on'ly  received  a  fair  interest  re- 
turn upon  the  investment,  but  have  also  received  the  larger 
part,  if  not  all,  of  the  original  amount  expended,  and  are 
still  receiving  a  fair  interest  upon  the  original  costs.  In 
this  connection  it  is  urged  by  appellant  that  the  type  of 
the  structure  is  such  as  to  invite  the  competition  of  a 
modern,  up-to-date  bridge,  and  that  when  that  time  comes 
the  present  bridge  will  be  practically  worthless.  It  would 
seem  a  sufficient  answer  to  this  suggestion  that  the  new 
bridge  has  not  yet  been  constructed,  the  present  one  is 
still  enjoying  a  fair  return  on  the  investment,  and  when 
the  present  bridge  ceases  to  be  earning  a  fair  return  on 
its  value,  the  taxing  authorities  will  no  doubt  give  the 
new  conditions  their  proper  consideration.  Upon  a  con- 
sideration of  all  the  elements  which  go  to  make  up  value 
we  are  of  the  view  that  the  finding  of  the  board  of  equal- 
ization is  not  so  manifpstily  wrong  that  we  are  justified 
in  disturbing  it. 

It  is  finally  urged  that  this  court  should  reduce  the 
true  value  of  the  bridge  as  found  by  the  court  to  55  per 
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cent,  of  such  value,  for  the  reason  that  other  property  in 
the  district  is  assessed  at  55  per  cent,  of  its  true  value, 
and  that  it  would  be  manifestly  unjust  to  appellant  to  as- 
sess its  property  at  its  true  value  while  other  property  in 
the  district  is  assessed  at  55  per  cent,  of  its  value. 

While  undoubtedly  the  law  contemplates  that  there 
should  be  equality  in  taxation,  we  are  of  the  view  that  the 
plan  of  equalization  proposed  by  appellant  is  not  the 
proper  remedy.  The  rule  is  now  settled  by  a  recent  de- 
cision of  this  court  that  when  property  is  assessed  at  its 
true  value,  and  other  property  in  the  district  is  assessed 
below  its  true  value,  the  proper  remedy  is  to  have  the 
property  assessed  below  its  true  value  raised,  rather  than 
to  have  property  assessed  at  its  true  value  reduced.  Lin- 
coln Telephone  d  Telegraph  Go.  v.  Johnson  County,  102 
Neb.  254.  In  the  argument  of  appellant  the  soundness 
of  this  ruling  is  assailed,  and  authorities  in  other  juris- 
dictions are  cited  which  seem  at  variance  with  our  holding. 
We  are  not  willing,  however,  to  recede  from  the  rule  of  that 
casa 

It  follows  from  what  has  been  said  that  the  judgment 
of  the  district  court  should  be,  and  it  hereby  is, 

Affirmed. 


Ferdinand  Nabower  v.  State  of  Nebraska. 

Filed  Mabch  25,  1921.    No.  21718. 

1.  Bapa:  Cokborobative  Testimont.  In  a  prosecution  charging  rape, 
other  direct  testimony  than  that  of  the  prosecutrix  as  to  the  par- 
ticular act  is  not  essential,  where  there  is  corroboration  of  other 
surrounding  facts  and  circumstances,  which  support  her"  testi- 
mony against  the  accused  as  to  the  particular  act,  and  identify 
the  accused  as  the  guilty  party,  and  where  the  evidence,  taken 
altogether,  is  sufficient  to  satisfy  the  Jury,  beyond  a  reasonable 
doubt,  of  the  guilt  of  the  accused. 

2.  :  Chastity:  Burden  of  Proof:  Instructions.  In  a  prosecu- 
tion charging  statutory  rape  upon  a  girl  between  the  ages  of  15 
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and  18  years,  the  burden  is  upon  the  state  to  affirmatively  prove 
the  previous  chastity  of  the  prosecutrix,  and,  where  the  defend- 
ant Introduces  testimony  attacking  or  reflecting  upon  her  char- 
acter, it  is  error  for  the  trial  court  to  refuse  to  instruct  upon  the 
matter  of  consent  as  a  defense,  should  there  exist  a  reasonable 
doubt  as  ta  previous  chastity. 

3.   :  :   Obdeb  of  Proof.     Though  evidence,  on  the  part 

of  the  state,  of  the  good  reputation  of  the  prosecutrix  in  such  a 
case  is  not,  in  the  first  instance,  admissible,  yet  where  the  de- 
fendant produces  evidence  assailing  her  character,  evidence  of 
her  good  reputation  for  chastity  may  then  be  introduced  by  the 
state  to  discredit  such  testimony. 

4.   :  :    Evidence.     In  such  an  action  proof  that  the  ds- 

fendant,  on  the  day  previous  to  the  act  charged,  had  committed 
a  similar  act  upon  prosecutrix  is  not  available  to  him  to  show  that 
at  the  time  of  the  act  charged  prosecutrix  was  not  of  chaste  and 
virtuous  character,  since  the  defendant  is  precluded  from  setting 
up  his  own  crime  to  avoid  the  application  of  the  statute. 

Error  to  the  district  court  for  Adams  county :  William 
A.  DiLWORTH^  Judge.  Reversed. 

J.  E,  Willits^  for  plaintiff  in  error. 

Clarence  A,  Davis,  Attorney  General,  and  J.  B.  Barnes,  * 
contra. 

* 

Flansburg,  J. 

This  was  a  criminal  prosecution  for  statutory  rape, 
charged  to  have  been  committed  by  defendant  upon  a  15- 
year  old  girl  of  previous  chaste  character.  Defendant  was 
found  guilty. 

The  sufficiency^  of  the  evidence  as  to  corroboration  is 
questioned.  Testimony  in  behalf  of  the  state  is  that  pros- 
ecutrix was  acting  as  a  maid  at  a  hotel,  owned  and  operated 
by  her  grandparents,  in  the  town  of  Prosser,  Nebraska. 
Defendant  roomed  and  boarded  at  the  hotel,  and  the  pros- 
ecutrix testifies  that  on  February  18,  1920,  defendant  met 
her  in  the  office  at  noontime,  closed  and  locked  the  door, 
and  forcibly  had  intercourse  with  her;  that  at  this  time 
lier  grandmother  was  in  the  adjoining  room,  and,  though 
after  the  act  had  been  committed  prosecutrix  immediately 

105  Neb.— 54 
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went  into  the  room  where  her  grandmotliier  was  and  re- 
mained there  to  help  with  the  dishes  and  do  other  work, 
she  said  nothing  of  what  had  happened.  Defendant  in  his 
testimony  admits  having  seen  the  prosecutrix  at  the  time 
and  place  alleged,  but  denies  the  act  charged.  It  is  not 
disputed,  however,  that  within  15  or  20  minutes  after  the 
act  is  alleged  to  have  taken  place  defendant  and  prosecutrix 
took  a  train  for  Hastings,  with  the  intention  of  being 
married.  It  appears  that  they  had  previously  spoken  some- 
what lightly  of  running  off  together,  and  prosecutrix  tes- 
tified that  the  defendant  at  the  train  told  her  that  after 
what  had  been  doner  they  would  better  be  married  to  avoid 
trouble.  They  were  unable,  because  of  the  tender  years 
of  the  girl,  to  procure  a  marriage  license  at  Hastings,  and 
went  on  to  Grand  Island,  where  a  license  was  procured 
and  a  marriage  ceremony  performed.  Immediately  after 
the  ceremony,  on  going  out  upon  the  street,  they  were 
apprehended  by  the  police  and  held  until  the  parents  of  the 
girl  arrived.  A  physician,  who  examined  prosecutrix  the 
day  after  she  was  brought  home,  testified  that  her  parts 
were  bruised  and  torn,  and  that  it  appeared  intercourse 
had  recently  taken  place.  The  testimony  of  the  justice  of 
the  peace  was  that  at  the  preliminary  defendant  denied 
that  he  was  guilty  of  rape,  but  said  he  might  be  guilty  of 
an  attempt  to  commit  rape  and  desired  to  fix  the  matter 
up.  The  testimony  of  the  justice  is  corroborated  to  some 
extent  by  that  of  the  sheriff  and  of  the  chief  of  police, 
who  were  present  at  the  preliminary.  Defendant,  however, 
entered  a  plea  of  not  guilty  to  both  the  charge  of  rape  and 
to  the  charge  of  an  attempt  to  commit  rape. 

Other  direct  testimony  than  that  of  the  prosecutrix,  as 
to  the  particular  act  which  constitutes  the  offense,  is  not 
essential,  where  there  is  corroboration  of  other  surround- 
ing facts  and  circumstances  which  support  her  testimony 
against  the  accused  as  to  the  principal  fact  and  indentify 
the  accused  as  the  guilty  party,  and  where  the  evidence, 
taken  altogether,  is  sufficient  to  satisfy  the  jury,  beyond'  a 
reasonable  doubt,  of  the  guilt  of  the  accused.  Kotouc  v. 
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State,  104  Xeb.  580 ;  Day  v.  State,  102  Neb.  707 ;  Hammond 
t\  State,  39  Neb.  252.  Under  this  rule,  there  was  clearly 
sufficient  corroboration  of  the  testimony  of  the  prosecutrix 
to  sustain  the  conviction. 

The  instruction  given  on  corroboration  is  complained  of. 
In  that  instruction  the  court  said:  "If  she  (prosecutrix) 
is  corroborated  by  a  witness  or  witnesses  as  to  circum- 
stances leading  up  to  or  following  the  commission  of  the 
oflfense,  and  you  are  convinced  beyond  a  reasonable  doubt, 
by  iall  the  evidence,  that  the  act  has  been  committed  as 
alleged  in  the  complaint,  then  it  will  be  your  duty  to  find 
the  defendant  guilty."  The  objection  to  this  instruction 
seems  to  be  well  taken.  It  is  not  the  proof  of  any  facts  or 
circumstances  "leading  up  to  or  following'^  the  commission 
of  the  offense  which  may  constitute  corroboration,  for,  ob- 
viously, many  of  such  facts  and  circumstances  would  have 
no  significant  bearing  upon  the  question  of  the  guilt  of 
the  accused.  It  is  only  proof  or  corroboration  of  such  pe- 
culiar facts  and  circumstances  as  point  to  the  guilt  of  the 
accused  that  can  be  considered  as  legal  corroboration  of 
the  story  of  the  prosecutrix.  Where  there  are  no  facts  or 
circumstances  of  such  a  kind,  there  could  be  no  corrobora- 
tion.   See  Oammel  v.  State,  101  Neb.  532. 

Error  is  further  predicated  upon  the  ground  that  many 
of  the  court^s  instructions  assumed  the  previous  chastity 
of  prosecutrix,  and  that  the  court  did  not  direct  the  jury 
that,  in  case  of  a  reasonable  doubt  existing  upon  the  ques- 
tion of  whether  the  prosecutrix  was  chaste  at  the  time  of 
the  act  charged,  a  finding  that  she  consented  to  the  act 
would  constitute  a  defense.  Though  the  court  instructed 
that  the  burden  was  upon  the  state  to  prove  the  previous 
chastity  of  the  prosecutrix,  and  that,  in  a  prosecution  for 
rape  upon  a  girl  "under  18  yelars  of  age  and  over  15  years 
of  age,  who  is  of  previous  chaste  character,  it  is  not  neces- 
sary to  j)rove  that  the  act  was  done  against  her  will,  and 
the  fact  that  she  consented  or  resisted  is  immaterial,"  the 
remainder  of  the  instructions  of  the  court  apparently 
assumed  that  the  chastity  of  the  prosecutrix  was  not  in 
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issue,  and  that  it  would,  tlierefore,  not  devolve  upon  the 
jury  to  consider  the  question  of  consent  or  resistance,  and 
the  instruction  tendered  by  the  defendant,  fully  covering 
that  matter,  was,  upon  that  apparent  theory,  refused. 

The  evidence  attacking  the  chastity  of  the  prosecutrix,  it 
is  true,  was  not  convincing.  The  circumstances,  however, 
under  which  the  act  was  committed,  and  the  fact  that  pros- 
ecutrix, with  no  explanatory  reason  given,  made  no  com- 
plaint to  her  grandmother  tended  strongly  against  her 
testimony  that  the  act  was  forcibly  done.  Whether  or  not 
she  yielded  to  the  act  would  alone  tend  to  throw  some 
light  upon  her  character.  There  was  also  evidence  tend- 
ing to  show  how  she  had  conducted  herself  on  certain  oc- 
casions with  other  men.  This  evidence,  construed  in  one 
light,  would  tend  to  reflect  upon  her  character,  while,  on 
the  other  hand,  the  circumstances  shown  might  reasonably 
have  been  considered  consistent  with  innocence.  The  in- 
ference to  be  drawn  from  this  evidence,  however,  was  for 
the  jury.  Were  we  called  upon  to  pass  on  that  issue  of  fact, 
w^e  would  not  hesitate  to  say  that  the  defendant  had  failed 
in  his  attempt  to  prove  that  prosecutrix  was  of  previous 
unchaste  character,  but  it  was  only  necessary  that  the  de- 
fendant introduce  sufficient  testimony  as  would  give  rise  to 
a  reasonable  doubt  as  to  the  previous  chastity  of  the  pros- 
ecutrix, and  the  question  of  that  reasonable  doubt  was 
for  the  jury  and  not  for  the  court  to  decide.  Though  the 
evidence  presented  by  the  defendant,  upon  that  question, 
may  have  appeared  to  the  court  to  be  weak  and  incon- 
clusive, yet  it  was  offered  in  support  of  a  defense,  relied 
upon  by  the  defendant,  and  it  was  an  issue  to  be  proved  by 
the  state  beyond  a  reasonable  doubt,  and  a  matter  which 
it  was  the  duty  of  the  court  to  submit  for  consideration 
to  the  jury.  16  C.  J.  1046,  sec.  2486.  The  court's  instruc- 
tions, therefore,  assuming  that  the  jury  would  not  go  be- 
yond the  question  of  the  previous  chastity  of  the  pros- 
ecutrix, and  the  refusal  of  the  court  to  charge  the  jury  up- 
on the  matter  covered  by  the  instruction  tendered  by  the 
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defendant,  which  was  to  the  eflPect  that,  if  the  jury  should 
not  be  satisfied  beyond  a  reasonable  doubt  as  to  the  chastity 
of  the  prosecutrix,  it  would  then  be  necessary,  in  order  to 
convict,  to  find  that  the  act  charged  had  been  done  by 
force  and  without  her  consent,  were  erroneous. 

Error  is  assigned  upon  the  ruling  of  the  trial  court  in 
allowing  testimony  to  be  introduced  by  the  state,  in  its 
case  in  chief,  to  prove  that  the  prosecutrix  had  a  good 
reputation  for  chastity.  The  question  of  the  previous  chas- 
tity of  the  prosecutrix  was,  it  jis  true,  a  matter  for  affirma- 
tive proof  by  the  state.  Hubert  v.  State ,  74  Neb.  220 ;  Dallas 
V.  State,  76  Fla.  358 ;  note,  3  A.  L.  R.  1462.  The  direct  testi- 
mony of  prosecutrix,  however,  made  a  prima  facie  case  on 
that  issue,  and  evidence  of  reputation  for  chastity  could  not 
properly  be  introduced  by  the  state  until  the  character  of 
the  prosecutrix  had  been  attacked.  It  is  probable,  however, 
that  no  prejudice  resulted  from  the  introduction  of  this  tes- 
timony, though  at  that  time*  erroneously  admitted  {Mc- 
Queary  v.  People ^  48  Colo.  214),  since  if  is  the  rule  that, 
where  the  chastity  of  prosecutrix  is  attacked  and  testimony 
is  introduced  of  circumstances  tending  to  reflect  upon  her 
character,  the  state  may  then  introduce  evidence  of  her 
good  reputation  for  chastity  as  a  matter  of  rebuttal,  and  as 
bearing  upon  the  question  of  the  unlikelihood  of  her  1  aving 
committed  those  acts  which  it  has  been  sought  to  prove  by 
the  defendant's  testimony.  The  testimony  of  good  reputa- 
tion, though  inadmissible  in  the  first  instance,  would,  in 
this  case,  have  been  admissible  on  rebuttal.  Leedom  v. 
State,  81  Neb.  585;  State  v.  Cook,  207  S.  W.  (Mo.)  831; 
Woodruff  V.  State,  72  Neb.  815. 

A  further  contention  is  made  that  the  testimony  of  the 
prosecutrix  shows  another  act  of  intercourse  between  her- 
self and  the  defendant  on  the  day  previous  to  the  act  charg- 
ed and  under  similar,  if  not  almost  identical,  circum- 
stances, and  that  such  showing  is  conclusive  proof  that 
prosecutrix  was  unchaste  on  the  day  in  question. 

In  the  case  of  Bailey  v.  State,  57  Neb.  706,  it  is  held 
that  a;  prior  act  of  intercourse  between  the  defendant  and 
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prosecutrix,  when  committed  in  another  jurisdiction,  may 
be  shown  as  proof  of  the  unchastity  of  the  prosecutrix  at 
the  time  of  the  subsequent  act  charged,  but  by  dictum  in 
that  case,  approved  in  Blair  v.  State,  72  Neb.  501,  it  was 
declared  that,  had  the  first  act  of  defilement  occurred  in  the 
state  of  Nebraska,  it  would  have  constituted  a  part  of  the 
crime  charged,  based  upon  the  subsequent  act,  and,  being 
within  the  statute  of  limitations,  would  have  been  no  de- 
fense. 

In  the  case  under  consideration,  it  seems  clear  that  the 
defendant  would  be  precluded  from  setting  up  his  previous 
crime  to  avoid  the  application  of  the  statute,  and  from 
successfully  contending  that  the  prosecutrix,  by  reason 
of  his  own  act,  was  not  of  chaste  and  virtuous  charac- 
ter. State  V.  Sargent,  62  Wash.  692;  Branham  v.  State, 
16  Okla.  Cr.  Rep.  308;  Castleherry  v.  State,  10  Okla.  Cr.  ^ 
Rep.  504.  In  the  case  of  State  v,  Sargent,  supra,  the  court 
said  (page  695)  :  "If  appellant's  contention  is  to  be  sus- 
tained, to  the  effett  that  he  cannot  be  convicted  for  any  sub- 
sequent act  committed  within  the  same  calendar  month,  it 
would  then  be  impossible  to  convict  any  defendant  of  the 
commission  of  this  crime,  upon  the  person  of  a  female  child 
over  15  and  less  than  18  years  of  age,  unless  the  state  re- 
lied upon  the  first  act  only  and  was  able  to  produce  other 
evidence  to  corroborate  the  testimony  of  the  prosecuting 
witness  as  to  that  particular  act.  Such  a  holding  would 
practically  remove  that  protection  with  which  the  statute 
seeks  to  clothe  female  children  of  chaste  character  between 
15  and  18  years  of  age." 

By  reason  of  the  error  in  the  instructions  and  the  re- 
fusal to  inrtruct,  as  above  indicated,  we  are  of  opinion 
that  the  defendant  is  entitled  to  a  new  trial.  The  judg- 
ment of  the  lower  court  is  reversed  and  the  cause  remand- 
ed for  further  proceedings. 

Revebsbd. 

Rose,  J.,  dissents. 

I.ETTON,  J.,  not  sitting. 
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National  Surety  Company,  appellant,  v.  Thomas  Love, 

appellee. 

Filed  Mabch  25,  1921.    No.  21086. 

1.  Juclgment:  Conclusiveness.  General  rule  stated  in  former  opinion, 
antCf  p.  38,  that  a  Judgment  against  an  indemnitee  is  not  con- 
clusive upon  the  indemnitor  who  had  no  notice  of  the  action  in 
which  the  judgment  was  rendered,  adhered  to.  Pdaewalk  v.  BolU 
man,  29  Neb.  519,  distinguished. 

2.  :  .    Unless  prior  notice  be  given  to  an  indemnitor  of 

the  suit  against  his  indemnitee,  a  Judgment  rendered  against  the 

latter  therein  will  not  be  conclusive,  but  only  prima  fade,  evi- 
dence of  the  indemnitor's  liability  in  a  later  action  agrainst  him 
.to  recover  upon  his  express  contract  of  indemnity,  and  he  may 
show  that  the  indemnitee  had  a  good  defense  which  he  neglected 
to  set  up. 

3.   :  Judgment  was  rendered  against  the  surety  upon 

an  attachment  bond  in  an  action  of  which  his  principal  had  no 
notice,  but  in  which  the  surety  pleaded  and  in  good  faith  sought 
to  establish  the  defense  that  the  liability  had  been  settled  and 
the  principal  released.  In  a  later  action  by  the  surety  upon  the 
principal's  express  contract  to  indemnify  him,  the  principal  set 
up  the  identical  defense  interposed  in  the  former  action.  Held, 
that.  In  the  absence  of  any  plea  of  fraud  or  collusion,  the  Judg- 
ment is  conclusive  as  to  such  defense. 

4.  Depositions:  EiXHiBirs:  Admissibility.  Where  objection  was  made 
before  the  potary  to  certain  exhibits  Identified  and  offered  as 
part  of  the  deposition  of  a  certain  witness,  but  later  another  dep- 
osition of  the  same  witness  is  taken  to  which  the  same  exhibits 
are  attached  without  objection,  and  at  the  trial  the  deposition  of 
the  witness  is  offered  without  specifying  which  one,  and  no  ob- 
jection is  interposed,  it  will  be  presumed  that  the  later  deposition 
was  intended  and  that  the  exhibits  were  not  objected  to. 

5.  Evidence:  Judicial  Recobds.  If  no  objection  is  made  when  docu* 
ment's  purporting  to  be  Judicial  records  of  a  sister  state  are 
offered  in  evidence  at  the  trial,  objection  on  the  ground  that  they 
are  not  properly  authenticated  will  be  waired. 

Opinion  on  motion  for  rehearintr  of  case  reported,  ante, 
p.  38.    Reversed. 
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In  National  Surety  Co.  v.  Love,  ante,  p.  38,  the  judg- 
ment of  the  court  below  dismissing  the  appellant's  action 
was  afSrmed  and  the  case  is  now  before  us  on  rehearing. 

The  circumstances  out  of  which  this  case  arose  trans- 
pired in  Oregon  where  the  appellee  formerly  resided.  He 
had  loaned  |1,000  to  one  Al  Crystal  and  sued  the  latter 
to  recover  that  sum  in  the  circuit  court  for  Klamath  coun- 
ty, Oregon.  Desiring  to  attach  Crystal's  property  in  that 
action,  the  appellee  filed  an  attachment  bond  and  procured 
the  appellant  to  become  his  surety  thereon.  This  bond 
provided  that  the  appellee,  Love,  as  plaintiff,  and  the  ap- 
pellant, as  surety,  "undertake  to  pay  all  costs  that  may 
be  adjudged  to  the  defendant  (Crystal),  and  all  damages 
which  he  may  sustain  by  reason  of  such  attachment,  if 
the  same  be  wrongfully  or  without  sufficient  cause,"  etc. 
Preliminary  to  the  execution  of  this  bond,  the  appellee 
signed  a  written  application  to  the  defendant  asking  it  to 
become  his  surety,  in  which  there  was  a  clause  whereby  the 
appellee  agreed  to  indemnify  the  appellant  "and  save  it 
harmless  from  and  against  all  claims,  demands,  costs, 
liabilities,  charges  and  expenses  *  *  *  which  it  should 
at  any  time  sustain  or  incur  and  as  well  from  all  *  *  * 
judgments  ♦  ♦  ♦  against  it  by  reason  or  in  conse- 
quence of  having  executed  said  bond." 

Crystal's  property  was  attached,  but  before  the  case 
was  tried  the  money  for  which  he  had  sued  Crystal  was 
paid  to  the  appellee  and  the  action  was  dismissed.  There- 
after the  appellee  removed  from  Oregon  to  Sioux  county, 
Nebraska.  After  his  departure,  Crystal  brought  suit  up- 
on the  attachment  bond  for  alleged  wrongful  attachment, 
making  the  appellee  and  the  appellant  surety  company 
defendants.  The  appellee,  being  then  a  nonresident  of 
Oregon,  was  not  served  with  process  or  otherwise  notified 
of  the  suit,  but  the  appellant  was  served  and  the  case  pro- 
ceeded to  judgment  against  it  for  |500.  Having  paid  the 
judgment,  the  appellant  brought  this  suit  to  recover  there- 
for, and  for  incidental  costs  and  expenses,  in  the  district 
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court  for  Sioux  county,  Nebraska.  The  appellee  defended 
on  the  ground  that  he  had  not  been  notified  of  the  action 
in  Oregon  and  had  had  no  opportunity  to  defend  there, 
and  also  that,  by  arrangement  between  his  attorney  in 
the  attachiAent  suit  and  Crystal's  attorney,  there  had  been 
a  complete  settlement  and  a  release  of  all  liability  on  his 
part  to  Crystal,  which  was  evidenced  by  the  order  of 
dismissal  entered  by  the  Oregon  court  in  that  action. 

The  decisive  point  in  the  instant  case  is  whether  the 
judgment  rendered  against  the  appellant  in  the  action 
for  wrongful  attachment  in  Oregon  was  conclusive  upon 
the  appellee  under  the  terms  of  the  indemnity  agreement, 
above  quoted  from,  or  whether  the  appellee,  not  having 
been  served  with  process  or  otherwise  notified,  might  still 
urge  the  defense  of  settlement  and  discharge  from  liabil- 
ity. In  affirming  the  judgment  of  the  court  below  the 
rule  was  announced,  in  the  former  opinion  of  this  court, 
that  such  judgment  was  not  conclusive  upon  an  indem- 
nitor under  those  circumstances,  and  the  correctness  of 
that  rule  is  vigorously  challenged  by  the  appellant  on  the 
ground  that  it  is  in  conflict  with  the  decision  of  this  court 
in  Paaewalk  v,  Bollman,  29  Neb.  519. 

We  are  nevertheless  of  the  opinion  that  the  case  re- 
ferred to  is  not  at  variance  with  the  general  rule  stated 
in  the  former  opinion  in  the  instant  case,  to  the  effect  that 
a  judgment  against  an  indemnitee  is  not  conclusive  up- 
on his  indemnitor  who  has  had  no  notice  of  the  suit  in 
which  the  judgment  was  rendered.  In  that  case  a  sheriff 
was  sued  for  conversion  and  judgment  was  recovered 
against  him  by  the  owner  of  personal  property  which  the 
sheriff  had  wrongfully  taken  in  execution  upon  a  judg- 
ment against  a  third  party.  Previous  to  levying  this  ex- 
ecution, the  sheriff  obtained  from  the  execution  creditor 
a  bond  indemnifying  him  against  the  consequences  of  a 
wrongful  levy.  When  the  action  for  conversion  was  com- 
menced, the  sheriff  notified  the  execution  creditor,  who 
had  given  him  the  indemnity  bond,  and  the  latter  appeared 
and  defended  for  the  sheriff.    After  judgment  went  against 
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the  sheriff,  he  brought  suit  on  the  indemnity  bond  to  re- 
cover the  amount  he  had  been  compelled  to  pay  to  satisfj' 
the  judgment.  It  appears,  however,  that  the  execution 
creditor,  in  whose  behalf  the  indemnity  bond  had  been 
given  to  the  sheriff,  had  not  signed  it,  but  it 'was  signed 
only  by  certain  sureties;  so,  in  bringing  his  action  on  the 
indemnity  bond,  the  sheriff  sued  only  the  sureties.  It  was, 
in  reality,  therefore,  an  action  by  an  indemnitee  against 
sureties  of  an  indemnitor,  upon  an  obligation  of  indemnity 
which  the  principal  had  not  signed,  to  recover  for  damage 
which  had  been  adjudicated  in  an  action  of  which  the 
principal  indemnitor  had  full  notice  and  in  which  he  ap- 
peared and  defended  for  the  indemnitee. 

The  question  in  Pasetjoalk  v.  Bollman^  supra,  was  whether 
or  not,  under  the  circumstances  just  detailed,  the  judg- 
ment in  the  conversion  action  was  conclusive  upon  the 
sureties,  who  had  had  no  notice  of  the  pendency  of  that 
action,  but  whose  principal  had  been  notified  of  it  ^d  had 
appeared  and  defended  in  it.  The  point  actually  decided 
by  this  court  in  that  case  was,  in  the  language  of  the 
opinion  (p.  527)  :  "The  judgment  recovered  against  the 
officer  is  conclusive  against  the  sureties,  although  they  had 
no  notice  of  the  pendency  of  the  action  in  which  the  judg- 
ment was  obtained,  when  it  is  shown  that  their  principal 
defended  the  suit  for  the  officer.'* 

In  the  case  at  bar,  however,  the  appellant  was  the  surety 
on  the  attachment  bond;  the  appellee  was  the  principal 
obligor  in  that  bond,  and  he  had  no  notice  of  the  action 
thereon  for  wrongful  attachment  and  did  not  appear  and 
defend  therein.  Here  it  is  a  question  of  the  binding  force 
upon  a  principal  of  a  judgment  against  which  the  surety 
appeared  and  defended,  while  in  Pasewalk  v.  Bollman. 
supra,  the  situation  was  the  exact  reverse. 

The  precise  situation  in  the  instant  case,  briefly  stated, 
is  that  the  appellant  surety  company,  at  the  appellee's  re- 
quest, had  contracted  to  indemnify  Crystal  against  any 
damages  that  he  might  sustain  by  reason  of  the  attach- 
ment if  it  turned  out  to  be  wrongful,  and  the  appellee  had 
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contracted  to  indemnify  the  appellant  against  any  liabil- 
ity that  it  might  be  subjected  to  in  consequence  of  having 
indemnified  Crystal.  The  attachment  bond  executed  by 
the  appellant  was  not  conditioned  to  indemnify  Crystal 
against  such  damages  as  he  might  recover  in  an  action 
against  the  appellee ;  if  it  had  been  so  conditioned,  the  law 
might  have  required  the  appellee  to  be  jo\ned  in  the  action 
on  the  bond  for  wrongful  attachment,  and  that  judgment 
be  recovered  against  him  in  that  action,  or  in  an  independ- 
ent action,  as  a  condition  precedent  to  the  appellant  being 
held  liable  as  surety  on  the  bond.  But  the  condition  of 
the  attachment  bond  in  this  case  was  not  thus  restricted; 
it  was  that  Crystal  should  be  indemnified  against  such 
damages  as  he  might  sustain,  and  therefore  Crystal  was 
privileged  to  bring  suit  on  the  bond  against  the  appellant 
alone,  as  surety  on  the  bond,  and  to  recover  judgment  there- 
on for  such  damages  as  resulted  from  the  attachment, 
if  he  could  prove  it  was  wrongful,  without  making  the  ap- 
pellee, the  principal  in  the  bond,  a  party  defendant.  6 
C.  J.  509,  sec.  1211.  Especially  would  this  be  true  if,  as 
was  the  case  here,  the  appellee  had  removed  from  the  juris- 
diction of  the  Oregon  courts. 

In  order  to  protect  itself,  the  appellant  required  and 
took  from  the  appellee  an  indemnity  agreement  in  which 
the  latter  promised  to  save  it  harmless  from  liability  in- 
curred in  executing  the  attachment  bond.  The  question 
before  us  is  whether  it  is  the  duty  of  the  indemnitee,  under 
such  an  agreement,  to  notify  his  indemnitor  of  any  suit 
brought  against  the  indemnitee  that  might  result  in  a 
liability  for  which  the  indemnitor  has  agreed  to  be  ulti- 
mately responsible.  The  following  is  stated  as  the  gen- 
eral rule  in  22  Cyc.  93:  "Unless  an  express  contract  of 
indemnity  provides  otherwise,  it  is  not  necessary,  in  order 
to  maintain  an  action  against  an  indemnitor  to  recover 
for  a  liability  which  has  been  determined  in  a  prior  action 
against  the  indemnitee,  that  the  indemnitor  should  have 
been  notified  of  the  suit  against  the  indemnitee.  But  un- 
less notice  is  given  the  first  judgment  is  prima  facie  evi- 


860  NEBRASKA  REPORTS.  [Vol.  105 

National  Surety  Co.  y.  Love. 

dence  only  of  liability  and  the  indemnitor  may  show  that 
the  indemnitee  had  a  good  defense  which  he  neglected  to 
set  up.^' 

The  defense  which  the  indemnitor,  the  appellee,  seeks  to 
set  up  in  the  instant  case  is  that  his  attorney  arranged 
with  Crystal  and  that  they  agreed  upon  a  settlement  of  the 
attachment  suit,^  that  Crystal  paid  over  to  the  appellee's 
attorney  the  money  for  which  that  suit  was  brought,  and 
that  there  was  a  dismissal  of  the  action  and  a  release  and 
discharge  of  the  appellee  from  all  liability  to  Crystal 
growing  out  of  the  attachment  suit.  It  was  upon  his 
answer  setting  forth  those  allegations  and  the  proof  in 
support  thereof  that  the  court  below  dismissed  the  ap- 
pellant's action.  While  the  appellee  had  no  notice  of 
Crystal's  action  in  which  he  recovered  judgment  against 
the  appellant  for  wrongful  attachment,  the  appellant  did 
set  up  in  that  action  a  defense  identical  with  that  inter- 
posed in  the  instant  case.  Stated  in  its  narrowest  form, 
therefore,  the  question  is  whether  an  indemnitor,  without 
notice  of  the  action  in  which  judgment  was  rendered 
against  his  indemnitee,  shall  be  permitted  to  set  up,  in  a 
suit  against  him  by  the  latter  to  be  indemnified  on  account 
of  said  judgment,  a  defense  which  was  interposed  by  the 
indemnitee  in  the  action  in  which  the  judgment  was  rend- 
ered. 

The  rule  that,  where  notice  was  not  given  the  indemni- 
tor, the  judgment  is  prima  fa^de  evidence  only  in  a  sub- 
sequent action  by  the  indemnitee  against  him  seems  to  be 
supported  by  the  weight  of  authority.  Ireland  v.  TAnn 
Cotmtij  Bank,  103  Kan.  618 ;  Clark  d.  Chine,  172  Mich.  323 ; 
Grant  v.  Maslen,  151  Mich.  466, 16  L.  R.  A.  n.  s.  910 ;  Rob- 
inson V.  Baskins,  53  Ark.  330,  22  Am.  St.  Rep.  202 ;  Stewart 
V.  Thomas,  Adm'r,  45  Mo.  42;  Browne  v.  French,  3  Tex. 
Civ.  App.  445 ;  Bridgeport  Fire  S  Marine  Ins.  Co.  v.  WiU 
son,  34  N.  Y.  275;  Aberdeen  v.  Blackmar,  6  Hill  (N.  T.) 
324. 

In  Grant  v.  Maslen,  supra,  it  is  said  that  the  indemnitor 
"may  set  up  any  defense  which,  from  the  nature  of  the 
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action  op  the  pleadings,  he  could  have  set  up  in  the  former 
action,  had  he  been  a  party  to  it."  In  Robinson  v.  Bosk- 
ins,  supra,  it  was  held  that  the  indemnitor,  who  had  not 
been  notified  of  the  suit,  might  introduce  evidence  to  show 
that  the  person  who  obtained  the  judgment  against  the 
indemnitee  had  admitted  that  his  claim,  on  which  the 
judgment  was  based,  was  groundless.  In  Stewart  v. 
Thomas,  Adm'r,  supra,  it  was  said  that,  if  the  indemni- 
tee had  a  good  defense  to  the  action  in  which  the  judgment 
was  obtained  and  failed  to  avail  himself  of  it,  he  could  not 
recover  against  the  indemnitor,  and  that  the  latter,  not 
having  had  notice  and  an  opportunity  to  defend  in  the  orig- 
inal action,  should  be  permitted,  in  the  later  action,  to 
make  any  defense  which  could  have  been  made  to  the  orig- 
inal suit.  But  we  have  found  no  case  in  which  it  has  been 
explicitly  decided  whether  or  not  the  indemnitor  is  en- 
titled to  urge  a  defense  to  the  suit  by  the  indemnitee 
against  him  which  was  raised  by  the  indemnitee  in  the 
action  in  which  the  judgment  was  obtained. 

The  record  in  the  instant  case  shows,  not  only  that  the 
defense  of  release  and  settlement  was  pleaded  in  the  ap- 
pellant's answer  in  Crystal's  action  for  wrongful  attach- 
ment, but  that  there  was  an  attempt,  at  least,  on  the  ap- 
pellant's part  to*  support  it  by  proof.  The  order  of  dis- 
missal entered  by  the  Oregon  court  which  the  appellee 
claims  constituted  a  settlement  of  Crystal's  alleged  dam- 
ages in  the  attachment  suit  was  offered  in  evidence,  and 
also  the  testimony  of  the  attorney  who  acted  for  the  ap- 
pellee in  that  suit  as  to  what  took  place  between  Crystal's 
attorney  and  himself,  to  show  that  a  settlement  of  all 
claims  on  both  sides,  and  not  a  mere  voluntary  dismissal 
of  the  appellee's  suit,  was  intended  when  Crystal's  attorney 
paid  over  the  money  to  him.  This  testimony,  it  appears, 
was  rejected  by  the  Oregon  court,  which  allowed  only  the 
order  of  dismissal  to  go  in,  but  nothing  explanatory  of  it. 
There  is  nothing,  however,  upon  which  to  base  a  finding 
that  the  attorneys  for  the  appellant  were  in  collusion  with 
Crvstal  or  his  attomev  to  bring  about  a  judgment  in  order 
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that  it  might  afterwards  be  collected  from  the  appellee, 
and  indeed  no  such  fraud  or  collusion  is  pleaded  in  the 
instant  case.  The  record  is  so  confused  and  lacking  in 
orderly  arrangement  that,  in  reviewing  it  for  the  purpose 
of  reaching  our  former  conclusion  in  the  instant  case,  we 
formed  a  wrong  impression  of  the  efforts  made  by  the  ap- 
pellant to  prove  the  defense  in  question  in  the  Oregon 
court,  but  we  are  now  convinced  there  was  nothing  to  show 
bad  faith.  Is. the  appellee  estopped  from  making  that  de- 
fense in  the  case  at  bar  by  the  fact  that  it  was  made  by 
the  appellant  in  the  original  action  for  wrongful  attach- 
ment in  the  Oregon  court? 

From  the  general  tenor  of  the  authorities  bearing  upon 
this  question  we  are  inclined  to  the  view  that  the  judg- 
ment, though  rendered  without  notice  to  th»  indemnitor, 
was  conclusive  as  to  the  facts  necessarilv  taken  into  con- 
sideration  by  the  Oregon  court  in  arriving  at  the  judgment, 
where  it  appears  that  the  defense  sought  to  be  interposed 
by  the  indemnitor  to  show  his  nonliability  upon  the  cause 
of  action  on  which  the  judgment  was  based,  had  in  good 
faith  -been  presented  by  the  indemnitee  in  the  action  where- 
in the  judgment  was  rendered,  and  there  is  no  plea  of 
fraud  or  collusion.  Clark  v.  Clune^  supra.  In  our  opinion, 
therefore,  the  defense  of  settlement  is  concluded  by  the 
Oregon  judgment. 

It  is  claimed  by  the  appellee  that  the  record  of  the  judg- 
ment is  inadmissible  because  not  authenticated  as  provided 
for  by  section  7979,  Rev.  St.  1913,  with  reference  to  judicial 
records  of  a  sister  state.  The  record  offered  consists  of 
copies  of  the  pleadings  and  docket  entries  certified  to  by 
the  clerk  of  the  Oregon  court,  but  without  any  certificate 
by  the  presiding  judge.  The  deposition  of  the  clerk  was 
taken  at  Klamath  Falls,  Oregon,  on  two  occasions,  the  first 
in  November,  1916,  and  the  last  in  February,  1917,  and 
each  deposition  has  an  identical  set  of  these  exhibits  at- 
tached. They  were  handed  to  the  witness,  identified  by 
him,  offered  in  evidence,  marked  by  the  notary,  and  at- 
tached by  him.  When  the  first  deposition  was  taken,  the 
appellee  was  represented  by  counsel  who  registered  an  ob- 
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jection  to  each  exhibit  when  offered  to  the  notary.  When 
the  second  deposition  was  taken,  the  appellee  was  not  rep- 
resented and  the  exhibits  went  in  before  the  notary  with- 
out objection. 

The  bill  of  exceptions  in  the  case  at  bar  shows  at  the 
beginning  of  the  trial  the  following:  "The  plaintiff  also 
offers  in  evidence  the  deposition  of  George  Chastain,  taken 
in  behalf  of  plaintiff.  No  objection.  Same  is  admitted 
and  read  in  evidence  by  Mr.  Boucher."  There  is  nothing 
to  show  which  deposition  was  referred  to  or  read.  The 
appellee  now  contends  that,  since  objections  were  made 
to  the  exhibits  attached  to  the  earlier  deposition  when 
they  were  offered  before  the  notary,  and  the  record  does 
not  aflBrmatively  show  that  it  was  the  later  deposition  that 
was  offered  in  evidence  at  the  trial,  the  court  must  pre- 
sume that  the  objections  made  before  the  notary  were  ap- 
plicable at  the  trial.  We  think,  however,  that  in  offering 
the  deposition  of  the  witness  without  designating  which 
one,  the  exhibits  attached  to  the*  later  one  being  admitted 
without  objection  before  the  notary  and  the  record  of  the 
trial  showing  "no  objection,"  it  will  be  presumed  that  the 
later  exhibits  were  admitted  at  the  trial  without  objection, 
and  objection  to  the  record  on  the  ground  of  defective 
authentication  will  be  held  to  have  been  waived.  38  Cyc. 
1397. 

For  the  reasons  stated,  we  recommend  that  the  former 
judgment  of  this  court  be  vacated,  and  that  the  judgment 
of  the  court  below  be  reversed  and  the  cause  remanded, 
with  instructions  to  enter  judgment  in  favor  of  appellant 
for  the  amount  prayed  for  in  its  petition. 

Per  Curiam.  For  the  reasons  stated  in  the  foregoing 
opinion,  the  former  judgment  of  this  court  is  hereby  va- 
cated, the  judgment  of  the  court  below  is  reversed,  and  it  is 
ordered  that  the  cause  be  remanded,  with  instructions 
to  enter  judgment  in  favor  of  the  appellant  for  the  amount 
prayed  for  in  its  petition,  and  this  opinion  is  adopted  by 
and  made  the  opinion  of  the  court. 

Revbbsbd. 
Gain,  C,  dissents. 
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John'  E.  Kbing,  appellee^  v.  School  District,  appblulnt. 

Filed  Maboh  25,  1921.  No.  21383. 

Master  and  Servant:  Action  fob  Wages:  Defenses.  Where  an  employee 
Is  wrongfully  discharged  prior  to  the  termination  of  his  contract 
of  employment,  in  an  action  to  recover  the  stipulated  wages  for 
the  entire  term  covered  hy  the  contract,  the  hurden  Is  upon  the 
defendant  to  plead  and  prove  in  mitigation  of  damages  that  the 
plaintiff  obtained,  or  by  the  exercise  of  due  diligence  might  have 
obtained,  other  employment,  and  it  constitutes  a  defense  which 
plaintiff  is  not  required  to  anticipate.  First  paragraph  of  the 
jyllabus  in  the  case  of  School  District  v.  Foster,  31  Neb.  501,  dis- 
tinguished. 

Appeal  from  the  district  court  for  Harlan  county: 
Hakry  S.  Dungan,  Judge.    Affirmed. 

Peterson  d  Devoe  and  George  W.  Ayres,  for  appellant. 

Bernard  McNeney  and  /.  O.  Thompson^  contra. 

Tibbets,  C. 

This  is  an  action  by  the  plaintiff  against  defendant 
school  district  No.  3,  of  Harlan  county,  Nebrai&a,  for  dam- 
ages for  an  alleged  unlawful  discharge  of  plaintiff  as 
teacher  by  the  defendant.  Trial  was  had  by  a  jury,  who 
returned  a  verdict  for  the  plaintiff  in  the  sum  of  f 650. 
The  court  entered  an  order  that  the  plaintiff  file  a  remit- 
titur of  $72.24,  in  which  event  a  judgment  would  be  ren- 
dered for  1577.76.  The  remittitur  was  filed  and  judgment 
rendered  for  that  amount,  from  which  judgment  defendant 
appeals. 

The  petition  of  the  plaintiff  in  this  action  alleges  that 
the  plaintiff  was  employed  by  the  defendant  on  the  27th 
day  of  April,  1918,  as  a  qualified  teacher  under  the  laws 
of  the  state  of  Nebraska  for  the  term  of  nine  months,  com- 
mencing on  the  2d  day  of  September,  1918,  and  for  which 
he  was  to  receive  $144.44  a  month;  that  plaintiff  taught 
in  the  school  for  four  months,  beginning  on  the  2d  day  of 
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September,  and  on  the  24th  day  of  January,  1919,  plaintiflp 
was  discharged  by  the  defendant  and  was  refused  permis- 
sion to  continue  his  services  further,  and  this  without  any 
reasonable  cause  or  excuse;  that  plaintiff,  since  his  dis- 
charge, has  made  all  possible  and  reasonable  endeavor  to 
secure  other  employment,  but  has  been  unable  to  do  so; 
and  that  he  has  been  damaged  in  the  sum  of  f  722. 

The  petition  fairly  sets  out  the  contract  of  employment, 
a  copy  of  which  is  attached  to  the  petition.  The  defend- 
ant for  an  answer  admits  the  employment  of  plaintiff, 
and  denies  all  other  allegations  in  plaintiff's  petition  not 
specifically  admitted,  and  further  alleges  that  the  plain- 
tiff failed  to  comply  with  his  contract,  in  that  he  did  not 
teach  the  school  of  the  defendant  in  a  faithful  and  efftcient 
manner,  and  failed  to  maintain  discipline,  permitting  the 
school  to  become  disorganized,  and  that  plaintiff  was  in- 
compatible with  the  teaching  force  of  the  school,  and  urged 
changes  of  various  kinds,  and  was  interfering  with  the 
work  of  the  other  teachers,  and  his  actions  were  such  that 
they  threatened  to  disrupt  the  entire  teaching  force.  De- 
fendant also  alleges  that,  in  view  of  a  clause  in  the  con- 
tract providing  that,  in  the  event  plaintiff  should  be  dis- 
charged for  sufficient  cause  or  should  have  his  certificate 
annulled,  he  should  not  be  entitled  to  compensation  from 
and  after  such  dismissal  or  annulment,  or  in  the  event  the 
school  was  closed  by  the  board  of  health,  and  the  defend- 
ant further  alleges  that  it  had  sufficient  cause  for  dis- 
charging the  plaintiff.  To  the  answer  plaintiff  filed  a  re- 
ply containing  a  general  denial  of  all  the  allegations  of 
the  answer  which  did  not  contain  an  admission  of  the 
allegations  of  the  petition. 

The  grounds  on  which  the  defendant  seeks  a  reversal 
of  this  cause  are:  First,  the  verdict  is  not  sustained  by 
the  evidence;  second,  the  verdict  is  excessive  under  the 
evidence;  third,  the  court  erred  in  giving  instruction  No. 
4;  fourth,  the  court  erred  in  failing  to  instruct  the  jury 
as  to  the  true  measure  of  damages. 

Taking  the  first  objection  raised  by  the  defendant,  that 

the  verdict  is  not  sustained   by  the  evidence,  while  dif- 
lOg  Neb. 
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ferent  minds  might  draw  different  eonclnsions  from  the 
evidence  as  it  was  addaced  at  the  trial,  the  jury  were 
called  upon  to  act  upon  controverted  questions  of  fact, 
and  it  was  their  province,  if  exercised  reasonably,  to  de- 
termine these  factff,  which  they  did,  and  it  is  not  discre- 
tionary, nor  is  it  the  duty  of  this  court  to  interfere  with 
that  which  is  exclusively  delegated  to  the  jury.  We  have 
examined  the  record  and  the  evidence  was  sufficient  to 
sustain  the  verdict. 

The  second  proposition,  that  the  verdict  is  excessive 
under  the  evidence,  we  do  not  think  is  worthy  of  serious 
consideration.  The  question  of  how  much  was  due  plain- 
tiff at  the  time  he  was  discharged  is  foreclosed;  he  stated 
he  taught  four  months  and  was  paid  for  four  months.  That 
was  settled  and  determined.  The  school  was  closed  for 
one  month  by  order  of  the  board  of  health.  There  then 
remained  four  months  to  the  termination  of  the  contract, 
which  at  |144.44  a  month  would  amount  to  |577.76,  the 
amount  for  which  judgment  was  rendered. 

Third,  as  to  the  court  having  erred  in  giving  instruc- 
tion No.  4,  which  reads  as  follows:  "The  court  instructs 
you  that  the  whole  question  for  your  determination  in 
this  case  is :  Did  the  defendant  discharge  the  plaintiff  as 
superintendent  of  said  school  for  sufficient  cause.  If  you 
find  from  the  evidence  that  the  defendant  school  district 
had  no  sufficient  cause  to  discharge  the  plaintiff  from  its 
employment,  then  the  plaintiff  would  be  entitled  to  re- 
cover, and  you  should  determine  from  the  evidence  the 
amount  of  his  recovery.  If,  on  the  other  hand,  you  find 
from  the  evidence  that  the  defendant  school  district  did 
have  sufficient  cause  to  dischai^e  said  plaintiff,  then  the 
plaintiff  could  not  recover  and  your  verdict  should  be  for 
the  defendant." 

It  is  a  well-settled  principle  of  law  in  this  jurisdiction 
that  the  instructions  shall  be  considered  as  a  whole.  As 
far  as  the  court  defined  the  law  in  instruction  No.  4  it  was 
correct,  as  we  will  see  hereafter,  and,  if  not  correct,  was 
in  no  wise  prejudicial  to  the  defendant.  It  was  largely 
remedied  by  instruction  No.  5,  which  defines  the  amount 
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of  his  recovery,  if  the  jury^  should  find  that  the  plaintiff 
is  entitled  to  recover,  and  we  consider  that  the  instructions 
as  a  whole,  while  they  may  have  been  irregular  in  some 
respects,  were  in  no  wise  prejudicial  to  the  defendant,  as 
the  verdict  as  to  the  amount  was  correct  and  was  based 
upon  the  true  measure  of  damages  as  disclosed  by  the  evi- 
dence. 

Defendant  places  considerable  stress  upon  the  failure 
of  the  plaintiff  to  secure  other  employment,  if  possible, 
during  the  time  from  his  discharge  to  the  commencement 
of  this  action,  and  cites  us  to  the  case  of  School  District 
V.  Foster,  31  Neb.  501.  We  are  aware  that  an  examination 
of  the  last-cited  case  would  to  some  extent  at  least  sub- 
stantiate the  contention  of  defendant,  not  only  that  plain- 
tiff should  endeavor  to  procure  employment  in  order  to 
mitigate  the  amount  of  damages,  but  it  became  his  duty 
to  use  every  effort  to  do  so,  and  furthermore  that  it  de- 
volved upon  plaintiff  to  show  that  he  did  do  so,  and  this 
was  undoubtedly  the  idea  of  the  plaintiff  also  when  he 
alleged  in  his  petition  that  he  was  unable  to  procure  em- 
ployment.   However,  that  is  not  the  law. 

In  the  case  of  Wirth  v.  Calhoun,  64  Neb.  316,  this  court 
held:  ^'In  an  action  by  an  employee  against  his  employer 
for  damages  for  breach  of  contract,  arising  from  the  wrong- 
ful discharge  of  the  former,  that  the  plaintiff  obtained,  or 
by  the  exercise  of  due  diligence  might  have  obtained,  other 
employment,  is  a  matter  of  defense,  which  the  plaintiff 
is  not  required  to  anticipate  in  his  petition.  The  burden 
of  proof  is  on  the  defendant  to  establish  such  defense,  and 
on  failure  thereof,  or  of  showing  other  facts  in  mitigation 
of  damages,  the  pleasure  of  damages  is  the  contract  price.'' 
In  School  District  v.  McDonald,  68  )^eb.  610,  this  court 
cited  with  approval  the  case  of  Wirth  v.  Calhoun,  supra. 
In  International  Text-Book  Co.  t?.  Martin,  82  Neb.  403, 
the  court  also  cited  with  approval  and  adopted  the  rule 
as  laid  down  in  Wirth  v.  Calhoun,  supra. 

In  Helwig  v.  Aulabaugh,  83  Neb.  542,  it  is  held:  "It 
is  the  duty  of  an  emplo(]ree  who  has  been  wronjrfully  dte- 
charged  in  violation  of  his  contract  to  make  reasonable 
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efforts  to  avoid  loss  by  securitig  other  employment."  In 
the  opinion  the  court  say :  "The  action  of  the  trial  court 
was  also  in  harmony  with  the  doctrine  that  the  burden  is 
on  an  employer  who  discharges  his  employee  in  violation 
of  his  contract  of  employment  to  show  in  mitigation  of 
damages  that  tlie  latter  by  the  exercise  of  due  diligence 
in  securing  other  employment  might  have  reduced  the  loss" 
— citing  Wirth  v.  Calhoutiy  supra,  and  also  Beissel  v.  Yer- 
million  Farmers  Elevator  Co.,  102  Minn.  229. 

It  seems  to  be  practically  the  latest  and  universal  rule 
that,  where  an  employee  brings  an  action  against  the  em- 
ployer for  damages  resulting  from  a  violation  of  the  con- 
tract of  employment,  the  burden  rests  upon  the  defendant 
to  plead  and  show  that  the  employee  migl^t  have  or  could 
have  obtained  employment  in  mitigation  of  damages.  It 
is  uncontradicted  that  this  action  was  commenced  after 
the  termination  of  the  contract  period,  and  that  plain- 
tiff did  no  work  for  which  he  received  compensation.  His 
measure  of  damages,  then,  would  be  the  contract  price 
during  the  period  from  the  time  he  was  discharged  to  the 
termination  of  the  contract.  In  the  absence  of  a  showing 
of  anything  specific  with  reference  to  moneys  received  by 
the  employee  during  the  contract  term,  upon  which  the 
jury  can  fix  the  amount  to  be  deducted  from  his  salary, 
the  jury  should  give  the  employee  his  full  salary.  World's 
Columbian  Exposition  v.  Richards,  57  111.  App.  601.  And 
a  mere  statement  by  the  plaintiff  that  for  a  part  of  the 
year  he  made  his  personal  expenses,  with  no  proof  what- 
ever as  to  their  amount,  does  not  furnish  sufftcient  ground 
for  a  reduction  of  damages  because  of  such  earnings.  Ful- 
ler V.  Little,  61  111..  21. 

We  find  no  error  in  the  record,  and  therefore  recom- 
mend that  the  judgment  of  the  district  court  be  afftrmed. 

Per  Curiam.  For  the  reasons  stated  in  the  fore- 
going opinion,  the  judgment  of  the  district  court  is  af- 
firmedy  and  this  opinion  is  adopted  by  and  made  the 
opinion  of  the  court. 

Affirmbd. 
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CoBN  Land  Farms  Company,  appellee,  v.  Charles  Barcus 

ET   AL.,    defendants:    W.    J.    DOHERTY,    APPELLANT. 

F11.ED  March  25,  1921.    No.  21397. 

1.  Sales:  Auction  Sale:  Warbanty  of  Title.  Where  one  was  actlns 
as  a  clerk  of  an  auction  sale,  the  fact  of  his  employment  and  the 
exercise  of  the  duties  incidental  thereto  do  not  constitute  him  a 
warrantor  of  the  title  or  ownership  of  the  property  sold  at  the  sale. 

2.  :  :  :  Liability  op  Clerk.    When  the  clerk  of 

an  auction  sale  receives,  as  such  clerk,  money  from  the  purchaser 
of  stolen  property  sold  at  said  sale,  in  payment  of  the  property 
purchased,  and  the  clerk  pays  the  money  to  the  person  who 
offered  and  procured  the  sale  of  the  same,  believing  him  to  be  the 
true  owner,  and  the  purchaser,  previous  to  the  sale,  knew  who 
offered  the  articles  for  sale  and  that  he  purported  to  be  the  owner 
thereof,  held,  the  clerk  was  not  liable  to  the  purchaser  for  the 
amount  so  paid. 

Appeal  from  the  district  court  for  Wheeler  county: 
Bayard  H.  Payne,  Judge.  Reversed  and  dismissed. 

J.  M.  Shreve  and  W.  /.  Hammond,  for  appellant. 

A.  L.  Bishop  and  John  E.  Kavanaugh,  contra. 

TiBBETS,  C. 

This  action  was  brought  originally  by  the  plaintiff,  a 
corporation,  against  Charles  Barcus,  George  Thompson, 
Chambers  State  Bank,  a  corporation,  and  W.  J.  Doherty, 
in  the  county  court  of  Wheeler  county,  Nebraska,  to  re- 
cover for  the  purchase  price  paid  for  a  span  of  stolen  mules 
sold  at  public  auction  on  or  about  the  19th  day  of  Sep- 
tember, 1915,  in  Holt  county,  Nebraska.  Judgment  was 
rendered  against  the  defendants  and  each  of  them  in  the 
county  court,  and  the  defendants,  except  Barcus,  appealed 
to  the  district  court  for  said  county,  and  the  case  was 
therein  dismissed  by  plaintiff  as  to  George  Thompson. 
The  action  then  proceeded  against  the  defendant  bank  and 
Doherty.    The  case  waa  tried  upon  a  otipulation,  which 
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in  substance  is  that  the  allegations  contained  in  para- 
graphs 1  and  2  of  the  plaintiff's  petition  are  true.  Para- 
graphs 1  and  2  referred  to  the  fact  that  the  plaintiff  is  a 
corporation,  and  that  the  defendant  Chambers  State  Bank 
is  a  banking  corporation,  and  that  part  of  said  business 
of  said  bank  is  the  purchase  of  sale  paper  and  the  con- 
ducting as  clerk  and  distribution  of  moneys  received  at 
public  sales,  and  that  W.  J.  Doherty  is  the  cashier  of  said 
bank. 

"It  is  further  stipulated  and  agreed  that  on  Oct.  1st, 
1915,  one  W.  H.  Johns  called  a  public  sale  and  conducted 
such  public  sale,  and  that  the  defendant  W.  J.  Doherty 
was  the  clerk  of  said  sale,  and  that  said  W.  J.  Doherty  is 
and  was  cashier  of  the  Chambers  State  Bank.  It  is  further 
agreed  that  the  Chambers  State  Bank  had  agreed  to  pur- 
chase all  notes  taken  from  purchasers  at  said  sale  that 
might  be  recommended  by  said  W.  J.  Doherty.  It  is 
further  agreed  that  said  W.  J.  Doherty  collected  all  money 
paid  at  said  sale  and  that  he  charged  a  commission  for  the 
collection  thereof.  It  is  further  agreed  that  on  the  first 
day  of  October  the  defendant  Charles  Barcus  brought  a 
team  of  mules  to  where  said  sale  was  being  conducted, 
and  that  said  mules  were  stolen  property  and  the  property 
of  A.  C.  Thompson.  It  is  further  agreed  that  after  his 
arrival  there  the  plaintiff,  acting  through  its  duly  author- 
i2;ed  agent,  one  Watson,  attempted  to  purchase  said  mules 
from  said  Barcus,  but  was  unable  to  do  so;  that  there- 
after the  said  Barcus  obtained  the  consent  of  said  Johns 
to  have  said  mules  put  up  and  sold  at  said  sale.  It  is 
further  agreed  that  after  obtaining  said  consent  from  said 
Johns  said  Barcus  entered  into  an  agreement  with  said 
W.  J.  Doherty  by  which  said  Doherty  agreed  to  purchase 
any  paper  that  might  be  given  for  the  purchase  price  of 
said  mules,  and  that  he  would  pay  a  commission  of  93.00 
to  said  W.  J.  Doherty  if  cash  was  paid  for  said  mules; 
that  said  mules  were  put  up  at  auction  and  sold  to  the 
plaintiff  for  the  sum  of  9295;  that  the  plaintiff,  acting 
through  its  manager  and  agent,  said  Watson,  made  a  check 
to  W.  J.  Doherty  for  said  9295. 
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"It  is  further  agreed  that  said  W.  J.  Doherty  charged 
$3.00  for  his  services  and  made  a  check  payable  to  George 
Wright,  who  was  in  fact  Barcus,  and  did  so  for  the  pur- 
pose of  making  a  distribution  of  the  moneys  received  §it 
said  sale  for  said  mules.  It  is  further  stipulated  and 
agreed  that  no  representations  as  to  the  value,  character 
or  ownership  of  said  mules  was  made  by  said  W.  J.  Doherty 
or  by  the  said  Chambers  State  Bank  to  the  plaintiff, 
its  agent  Watson,  or  to  any  other  person,  except  such  as 
is  under  the  law  and  the  facts  herein  set  forth.  It  is 
further  stipulated  and  agreed  that  neither  said  W.  J. 
Doherty  nor  said  Chambers  State  Bank  had  any  notice 
or  knowledge  that  said  mules  were  not  the  property  of 
said  Charles  Barcus,  and  that  the  owner  of  said  prop- 
erty, A.  C.  Thompson,  retook  his  property  from  the  plain- 
tiff in  this  action. 

"It  is  further  stipulated  and  agreed  that  said  W.  J. 
Doherty  and  the  Chambers  State  Bank  believed,  at  the 
time  of  the  transaction  wherein  the  plaintiff  purchased 
said  mules,  that  said  mules  were  the  property  of  said 
Charles  Barcus,  or  George  Wright,  as  they  then  believed 
his  name  to  be." 

The  court,  upon  the  stipulation  made,  found  in  favor 
of  the  plaintiff  and  against  the  defendant  W.  J.  Doherty, 
and  dismissed  the  action  as  to  the  Chambers  State  Bank. 

We  are  constrained,  after  a  thorough  examination  of 
the  authorities  cited  by  the  parties,  to  hold  that  the  court 
was  in  error  in  rendering  the  judgment  that  it  did  as 
against  Doherty.  Doherty  was  acting  as  clerk  of  the  sale ; 
his  duties  were  to  keep  a  record  of  the  purchasers,  pass 
upon  the  notes  taken  as  far  as  the  bank  was  concerned, 
take  such  moneys  as  might  be  paid  in,  and  pay  it  out  to 
the  parties  who  sold  the  property. 

The  i)oint  on  which  the  court  largely  bases  its  judgment 
is  in  his  finding  that  Barcus,  the  pretended  owner,  ar- 
ranged with .  the  defendant  Doherty  to  take  any  x>aper 
that  might  be  offered  for  said  mules,  or  to  handle  the  sale 
of  the  mules  for  a  per  centum  of  cash  that  might  be  paid 
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for  the  same  under  the  same  terms  that  he  was  conducting 
salQ  sale.  In  the  first  place,  there  was  nothing  contained 
in  the  stipulation  to  the  effect  that  Doherty  was  con- 
ducting the  sale ;  in  fact,  it  was  not  Doherty's  sale  in  any 
sense  of  the  word,  and  the  stipulation  is,  as  regards  Do- 
herty's  connection  with  the  sale,  that  Doherty  agreed  to 
purchase  any  paper  that  might  be  given  for  the  purchase 
price  of  said  mules  and  would  get  a  commission  of  |3  if 
cash  were  paid  for  the  same.  It  was  unwarranted  in  our 
opinion  that  from  that  part  of  the  stipulation  the  court 
could  draw  the  conclusion  that  it  did. 

In  no  event  and  under  no  condition,  nor  under  any  theory 
that  we  are  able  to  perceive  was  defendant,  as  clerk  of  the 
sale,  authorized  or  empowered  to  guarantee  the  title  of  any 
property  that  might  be  sold,  or  become  liable  therefor  un- 
der the  stipulation  of  facts  herein.  Appellee  has  cited  us 
to  several  authorities  in  support  of  its  position  and  it 
cites  us  to  6  C.  J.  844,  sec.  63,  in  support  of  the  fact  that  "an 
auctioneer  who  sells  property  for  one  who  has  no  title  and 
pays  over  to  his  principal  the  proceeds  is  liable  to  the 
real  owner  for  the  conversion,  even  though  such  auctioneer 
acts  in  good  faith,  and  without  knowledge  of  the  defect  of 
title." 

Plaintiff  has  proceeded  upon  the  theory  that  the  duties 
and  liabilities  of  the  clerk  are  the  same  as  those  of  the 
aucticHieer.  The  stipulation  provides  that  the  clerk  shall 
act  for  Barcus  in  the  sale  of  the  mules  the  same  as  he  had 
in  the  sale  of  other  property,  which  was,  to  take  in  the 
money  and  pay  it  out  to  the  parties  whose  property  was 
sold.  He  had  no  knowledge  presumptively  whose  property 
was  being  sold  until  Announced  by  the  auctioneer.  The 
duty  of  the  auctioneer  was  to  inform  him  whose  property 
was  sold,  the  amount  for  which  it  was  sold;  and,  in  pass- 
ing upon  the  notes  he  acted,  not  as  the  agent  of  the  auction- 
eer, but  as  agent  for  the  bank,  which  would  purchase  these 
if  approved  by  defendant.  We  do  not  believe  that  the 
same  rule  would  apply  to  one  occupying  a  purely  clerical 
position  as  would  apply  to  one  who  was  conducting  the  sale 
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as  anctioneer.  The  purchaser  knew,  or  presumptively  knew, 
at  least,  what  the  duties  of  the  clerk  consisted  of  when  it 
paid  the  money  to  hini,  and  to  whom  it  was  to  be  paid; 
plaintiff  paid  it  for  the  benefit  of  the  party  who  sold  the 
property,  Barcus  or  Wright. 

It  appears  to  us  that  the  defendant  Doherty,  in  the 
position  in  which  he  acted  in  receiving  the  money,  keeping 
track  of  the  sale,  and  passing  upon  the  notes  offered,  was 
justified  in  turning  the  money  over  to  the  party  who  pre- 
sented the  mules  for  sale,  and  especially  in  view  of  the 
fact,  as  in  the  present  instance,  that  the  purchaser  at  the 
auction  sale  had  been  negotiating  with  Barcus,  or  Wright, 
for  the  purchase  of  said  mules,  and  knew  Barcus  was  claim- 
ing to  be  the  owner  and  to  have  the  legal  title  to  them. 
Consider,  for  argument's  sake,  that  the  rule  applied  to 
auctioneers  applies  to  clerks.  That  brings  this  case  square- 
ly within  the  rule  laid  down  in  the  case  of  Mercer  v.  Leihy, 
139  Mich.  447,  and  the  reasoning  in  that  case  is  conclusive 
as  to  the  situation  of  the  defendant  in  the  present  case. 
Many  of  the  principles  involved  in  the  cases  cited  by.  plain- 
tiff were  discussed  and  distinguished  in  the  Mercer  case. 
The  principal  distinguishing  feature  between  the  Mercer 
case  and  the  case  at  bar  was  that  the  auctioneer  who  wad 
sued  was  selling  unknowingly  stolen  property,  and  Mercer 
and  Lane  were  bidding  on  them.  The  auctioneer,  thinking 
the  bystanders  might  consider  that  Mercer  and  Lane  might 
be  bidding  on  their  own  horses,  announced  to  the  public : 
"These  are  not  Mr.  Mercer's  and  Lane's  horses.  They  be- 
long to  another  party."  He  looked  around  and  did  not  see 
the  man  in  the  audience,  and  said :  "Where  is  the  man  who 
owns  these  horses?"  The  man  stepped  up  and  said,  "Here 
I  am."  That  court  held:  "Where  an  auctioneer  disclosep 
the  fact  of  agency  and  his  principal,  the  law  presumes  that 
he  does  not  contract  upon  his  own  behalf,  but  for  the 
principal."  In  the  instant  case,  while  the  auctioneer  did 
not  announce  for  whom  the  property  was  being  sold,  it 
was  immaterial,  as  the  plaintiff's  agent  knew,  as  a  matter 
of  fact,  as  heretofore  stated,  who  was  the  pretended  owner. 
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and,  as  far  as  any  declaration  of  the  ownership  was  con- 
cerned, it  was  unnecessary  as  to  him ;  there  was  some  dili- 
gence required  upon  his  part. 

In  the  case  cited  by  plaintiff  {Koch  v.  Branch  d  Crookes, 
44  Mo.  542,  100  Am.  Dec.  324)  the  court  therein  stated: 
"No  one  should  buy  property  without  good  reason  to  be- 
lieve that  the  seller  has  a  right  to  sell  it."  Also  the  last- 
above  cited  case  is  one  where  the  question  of  agency  is  in- 
volved and  the  extent  of  such  agency.  Suppose  in  the  in- 
stant case  the  plaintiff  had  handed  the  money  to  a  bystand- 
er, rather  than  to  the  clerk,  to  be  delivered  to  the  pretended 
owner  of  the  mules,  would  it  be  presumed  that  the  by- 
stander would  have  become  liable  in  delivering  the  money 
to  the  pretended  owner?  When  the  purchaser  delivered  the 
money  to  Doherty  he  knew,  or  should  have  known,  that  that 
money  was  to  be  delivered  to  Barcus,  as  he  knew  that 
Barcus  pretended  to  be  the  owner  of  these  mules  and  was 
offering  them  for  sale. 

There  is  no  decision  that  we  are  able  to  find  bearing 
directly  upon  this  question,  but  reasoning  from  analogy 
and  the  usual  rules  as  to  the  liabilities  and  responsibilities 
of  an  employee  or  a  person  acting  in  the  capacity  of  a 
clerk,  we  are  convinced  that  the  judgment  of  the  district 
court  was  wrong  and  should  be  reversed  and  the  case  dis- 
missed, which  we  recommend. 

Per  Curiam.  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed  and 
the  case  dismissed,  and  this  opinion  is  adopted  by  and  made 
the  opinion  of  the  court. 

Reversed  and  dismissed. 
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been  filed,  failure  to  file  answer  is  not  ground  for  reversal. 
Oristoold  v,  Robinson 182 

7.  Where  a  case  was  tried  as  if  a  reply  had  been  filed,  failure 
to  file  reply  cannot  be  taken  advantage  of  on  appeal. 
Reynolds  d  Maginn  v.  Omaha  General  Iron  Works 361 

105  NBB-]  (876) 
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Appeal  and  Ernnr— Conclit^ed. 

S.  Where,  in  an  action  for  death  of  a  hnsband,  his  life  expec- 
tancy is  shown,  the  supreme  court  will  assume  that  the  Jury 
considered  the  wife's  apparent  age.    Bauer  v.  Oriess 381 

9.  A  Judgment  will  be  affirmed  in  absence  of  a  bill  of  excep- 
tions when  the  pleadings  are  not  questioned.  Eisele  v. 
Meeker    687 

10.  It  will  not  be  presumed  that  the  Jury  disregarded  instruc- 
tions.   Anderson  v.  Union  P.  R.  Co 759 

11.  Where  the  second  count  of  petition  depends  on  proof  of 
first  count,  withdrawal  of  second  count  heid  not  prejudi- 
cial, in  view  of  verdict  for  defendant  on  first  count. 
Prairie  Life  Ins.  Co.  v.  Heptonstall   829 

12.  A  Judgment  will  not  be  reversed  for  harmless  errors  in 
giving  or  in  refusing  instructions  or  in  rulings  on  evidence. 
Prairie  Life  Ins,  Co.  v.  Heptonstall  829 

13.  Findings  of  court  on  confiicting  evidence  sustained.  Bhu- 
hert  V.  Western  Cereal  Co 69 

14.  The  supreme  court  will  not  examine  conflicting  evidence 
further  than  to  determine  its  sufficiency.  Maurer  v.  Feather* 
stone    72 

15.  Where  the  evidence  shows  that  a  Judgment  is  clearly 
wrong,  it  will  be  reversed.    In  re  Estate  of  O'Connor 88 

16.  The  court  having  power  to  conform  pleadings  to  proof,  a 
Judgment  based  on  the  evidence  will  not  be  reversed  be- 
cause amendment  was  not  made.    Root  v.  Douglas  County  .  262 

17.  Admission  of  certain  receipts  held  not  prejudicial,  when 
payments  were  proved  by  other  and  competent  evidence. 
Hays  V.  Christiansen  586 

18.  Findings  on  conflicting  evidence  will  not  be  disturbed. 
Omaha  Structural  Bteel  Works  v.  Minkin  596 

19.  Exclusion  of  evidence  held  not  prejudicial.    In  re  Estate  i 
of   Stuckey    641  | 

20.  A  party  cannot  predicate  error  on  the  admission  of  in- 
competent evidence  elicited  upon  his  own  cross-examina- 
tion, where  he  makes  no  objection  or  motion  to  strike.  ; 
Blair  V,  Estate  of  Willman  735 

• 

21.  A  verdict  supported  by  evidence  will  not  be  set  aside  unless 
wrong.    Anderson  v.  Union  P.  R.  Co ^. ,  759 

Attorney  and  Client.  -  See  Ck>STS,  1.    Damages,  6. 
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BaiL 

1.  A  recognizance  should  be  strictly  construed.  State  v, 
Oerscirnello 314 

2.  A  recognizance  for  appearance  of  accused  can  be  forfeited 
only  at  the  term  at  which  given,  and  default  must  be  en- 
tered during  such  term.    State  v.  Ceracimello 314 

3.  Where  an  appearance  bond  is  not  forfeited  during  the  term, 
the  surety  is  not  liable.    State  v.  Cerscirnello 314 

4.  Mere  entry  of  default  and  forfeiture  of  a  recognizance  does 
not  determine  the  amount  of  the  penalty.  Sullivan  v. 
Furnas   County    564 

5.  In  an  action  on  a  forfeited  recognizance,  the  court  may 
reduce  the  penalty.    Sullivan  v.  Furnas  County 564 

6.  The  county  held  not  entitled  to  hold  money  paid  into  court 
by  surety  on  a  forfeited  recognlzanec,  under  mistaken 
belief  that  amount  of  penalty  was  fixed  by  forfeiture  of  the 
recognizance.     Sullivan  v.  Furnas  County   564 

7.  The  principal  cannot  recover  money  deposited  by  a  surety 
on  a  recognizance,  before  the  liability  of  the  surety  is 
determined.    Sullivan  v.  Furnas  County 564 

Banks  and  Banking. 

1.  An  order  refusing  a  bank  charter  will  be  sustained  where 
there  is  competent  evidence  to  support  it.  In  re  Commer- 
cidl  State  Bank  248 

2.  The  statute  governing  the  state  banking  board  will  be 
strictly  construed.    In  re  Commercial  State  Bank  248 

3.  Where  no  abuse  of  discretion  is  shown,  findings  of  the 
state  banking  board  will  not  be  disturbed.  In  re  Commer- 
cial State  Bank  248 

Boundaries. 

1.  Government  corners  control  field  notes  or  courses  and 
distances  of  a  subsequent  survey.    Harris  v.  Harms 375 

2.  Identified  government  corners  are  the  best  evidence  of 
location  of  line.    Harris  v.  Harms 376 

3.  Field  notes  control  in  absence  of  the  government  corner, 
and  are  prima  facie  evidence  of  its  location.  Harris  v. 
Harms    876 

4.  Evidence  held  to  sustain  verdict  for  plaintiff  In  ejectment. 
Harris  v.  Harms  375 
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Broksrs. 

1.  An  ezolUBlTe  agency  to  bM  land  does  not  inrechide  the 
owner  from  selling  it;  and,  while  a  sale  by  the  owner 
revokes  the  agent's  power,  it  does  not  annul  the  agree- 
ment for  compensation.    Btaats  v,  Mangelsen 282 

2.  Owner  held  liable  for  compensation  where  broker  had  pro- 
cured a  purchaser  before  notice  of  sale  by  owner.    Stoats 

V,  MangeUen  282 

3.  A  broker  who  acts  in  the  interest  of  the  purchaser  is  not 
entitled  to  commission.    Hillyer  v,  Stansbery 636 

4.  '  A  broker  who  does  not  effect  the  sale  cannot  recover  com- 

mission.   Hillyer  v.  Btansbery  636 

5.  Evidence  held  to  show  that  broker  was  acting  for  pur- 
chaser.   Hillyer  v.  Stanshery 636 

6.  A  writing  listing  land  with  a  broker  "for  sale,"  held  not 
to  authorize  the  broker  to  enter  into  a  contract  of  sale. 
Gould  V.  Rockwell   ; 724 

Bniglazy. 

■ 

1.  The  intent  with  which  a  tool  is  to  be  used  held  to  be  the 
gist  of  the  charge  of  possession  of  burglar's  tools.    O'Neill 

V.  State  824 

2.  In  a  prosecution  for  possession  of  burglar's  tools,  it  is  un- 
necessary to  charge  or  prove  intent  to  break  into  any 
specific  building.    O'Neill  v.  State 8^4 

3.  Intent  to  commit  burglary  may  be  proved  by  circumstan- 
tial evidence.    O'Neill  v.  State 824 

Carriers.    See  CoNSTmmoKAL  Law,  1,  2. 

1.  A  carrier  is  liable  for  damage  to  live  stock,  except  from 
the  act  of  God,  the  public  enemy,  the  owner's  fault,  or  the 
natural  propensities  of  the  animals.    Nye-Schneider-FotD- 

ler  Co,  V.  Chicago  d  N.  W.  R,  Co 151 

2.  Receipt  of  live  stock  in  good  condition  and  delivery  in  a 
demaged  condition  makes  a  prima  facie  case.  Nye-Schnei- 
der-Fowler  Co,  v,  Chicago  d  N,  W,  R.  Co 161 

3.  The  presumption  of  liability  for  damage  to  live  stock 
is  rebuttable.    Nye-Schneider-Fotoler  Co.  v,  Chicago  d  N, 

W,  R,  Co 151 

4.  An  initial  carrier  constracting  to  deliver  stock  beyond 
its  own  line  becomes  liable  for  default  of  connecting  car- 
riera    Nye-Schneider-Fowler  Co.  v,  Chicago  d  N.  W,  R,  Co,  151 


I 
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OarrlTB    Concluded. 

5.  Testimony  as  to  speed  of  a  street  car  held  to  be  conclaslons. 
Baldtoin  v.  Omaha  d  0.  B.  Street  R.  Co 614 

• 

6.  Evidence  held  to  show  negligence  of  defendant.    Baldtoin 

V.  Omaha  d  O,  B,  Street  R.  Oo 614 

Oluurities. 

1.  District  courts  have  jurisdiction  in  equity  to  supervise 
administration  of  charitable  trusts.  Matteson  v.  Creighton 
University    219 

2.  Equity  may  permit  alienation  of  trust  property  to  carry 
out  the  donor's  intent,  though  not  authorized  by  the  trust 
instrument.    Matteson  v.  Creighton  University  219 

3.  Equity  may  permit  a  sale  of  realty  charged  with  a  chari- 
table trust  and  investment  of  the  proceeds.  Matteson  v. 
Creighton  University  219 

4.  Equity's  supervisory  power  of  administration  follows  trust 
property  legally  changed  in  form.  Matteson  v.  Creighton 
University    219 

Chattel  Mortgages. 

1.  A  chattel  mortgage  merely  creates  a  lien.  Appel  Mercan- 
tile Co.  V.  Kirtland   494 

2.  Where  a  mortgagee  wrongfully  takes  possession  of  morgag- 
ed  chattels,  the  mortgagor  may  sue  for  the  value  of  same 

at  any  time  within  four  years.    Schreiner  v.  ShanaJMn  . .  525 

3.  A  mortgagor  is  not  bound  by  written  consent  to  sell  mort- 
gaged property  induced  by  intoxicants  furnished  by  mort- 
gagee.   Schreiner  v.  Shanahan 525 

Oonstitational  Law.    See  Cbiminal  Law,  9.    Schools  and  School 
DisTBiCTS,  1.    Telegraphs  and  Telephones,  4. 

1.  Sec.  6058,  Rev.  St.  1913,  held  not  unconstitutional,  in  that 
it  falls  to  provide  reimbursement  to  the  initial  carrier 
for  liability  for  default  of  connecting  carrier.  Nye-Schnei- 
der-Fowler  Co.  v.  Chicago  d  N.  W,  R.  Co 151 

2.  Sec.  6063,  Rev.  St.  1913,  providing  for  attorney's  fees,  held 
to  be  in  the  nature  of  costs,  and  not  unconstitutional. 

Nye-Schneider-Fowler  Co.  v.  Chicago  rf  N.  W.  R.  Co 161 

3.  The  Torrens  act  held  not  to  impose  Judicial  duties  on  the 
the  register  of  deeds.     Drake  v.  Frazer  162 

4.  Denial  of  afflirmative  relief  to  defendants  under  the  Tor- 
rens act  would  not  render  the  act  unconstitutional.    Drake 

V.  Frazer   162 
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Constitational  Law — Concluded. 

.   6.    The  Torrens  act  is  not  unconstitutional  as  conferring  ad- 
ditional duties  on  the  register  of  deeds.    Drake  v.  Frazer  162 
* 

6.  The  constructive  notice  provided  by  the  Torrens  act  con- 
stitutes due  process  of  law.    Drake  v.  Frazer 162 

7.  District  courts  have  equity  jurisdiction  which  may  be  ex- 
ercised without  legislative  enactment.  Matteson  v.  Creigh- 
ton  University 219 

8.  The  constitutional  provision  for  filling  vacancies  in  the  su- 
preme court  held  not  self-executing.    State  v.  Minor 228 


« 


9.    In  interpretation  of  a  statute,  questions  of  policy  are  not 
for  the  court.    Ray  v.  School  District   t 456 

10.    Constitutionality    of    consolidated    school    act    reafl9rmed. 

Malin  V.  Housel    784 


Contempt. 


1.    Failure   to   use   the   word   "wilfur*   in    information   held 
not  fatal.     Kammer  v.  State   224 

2.  Failure  to  answer  in  contempt  proceedings  held  a  confession 

of  guilt.     Kammer  v.  State   224 

3.  Commitment  of  person  found  guilty  of  contempt  may  be 
ordered  in  his  absence.    Kammer  v.  State  224 


Contract. 


1.  Evidence  held  to  show  novation  of  contract  by  substitution 

of  contractor  for  vendee  of  material.    Thomas  v.  George  .'    44 

2.  Novation  requires  extinguishment  of  an  existing  liability, 
and  substitution  of  a  new  one.     Thomas  v.  George  51 

3.  Original  debtor  has  burden  of  showing  release  and  nova- 
tion when  he  asserts  it  as  a  defense.     Thomas  v.  George    61 

4.  An  informal  agreement  complete  in  its  terms  held  a  valid 
contract.  Reynolds  d  Maginn  v,  Omaha  General  Iron 
Works    361 

5.  Construction  placed  on  contract  to  repurchase  stock  by  the 
parties  will  be  followed  by  the  court.  Griffin  v.  Bankers 
Realty  Investment   Co 419 

6.  Provision  in  warranty  against  defects  of  automobile  held 
not  to  deprive  the  courts  of  the  right  to  pass  upon  the  de- 
fects.    Mills  V.  Maxwell  Motor  Sales  Corporation    465 

7.  Contract  held  joint,  requiring  reversal  for  nonjoinder  of 
defendants.     Wolfenharger  t?.   Britt    773 
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Oorporatloiii. 

1.  Transfer  or  corporate  property  held  fraudnlent.  Oreiffh- 
ton  Oas,  Electric  Light  d  Patoer  Co.  v,  Jamison  .67 

2.  Creditors  of  an  Insolvent  corporation  cannot  sue  part  of 
the  stockholders  unless  they  show  that  the  others  are  non- 
residents or  cannot  be  reached  by  process.  Oedney  Co.  v. 
Sanford   112 

3.  A  contract  for  sale  and  repurchase  of  stock  held  indivisible. 
Chriflfln  V.  Bankers  Realty  Investment  Co 419 

4.  A  contract  for  sale  and  repurchase  of  stock  held  to  be  a 
single  contract.    Griijfin  v.  Bankers  Realty  Investment  Co,  419 

5.  A  corporation  cannot  make  the  defense  or  ultra  vires  to 
retain  the  fruits  of  an  unauthorized  contract.  Griffln  v. 
Bankers     Realty  Investment  Co 419 

6.  A  contract  for  sale  and  repurchase  of  stock  held  not  ultra 
vires.    Griffln  v.  Bankers  Realty  Investment  Co 419 

7.  To  compel  a  corporation  to  repurchase  stock  sold  under  an 
agreement  to  repurchase,  the  buyer  must  fulfil  the  con- 
ditions necessary  for  redelivery.  Oriffln  v.  Bankers  Realty 
Investment  Co 419 

8.  A  stock  subscription  induced  by  misrepresentations  may  be 
rescinded.    Oriffln  v.  Bankers  Realty  InvestWfCnt  Co 419 

9.  Where  corporate  stock  is  sold  under  an  agreement  that 
the  buyer  may  rescind  if  the  property  is  not  as  represented, 
his  decision  to  rescind  must  rest  on  reasonable  grounds. 
Prime  v.  Squier  766 

10.    Instructions  as  to  purchaser's  right  to  rescind  held  incon- 
sistent.     Prime  v.  Squier   766 

Costs. 

1.  A  statutory  attorney's  fee  should  be  based  on  value  of 
service,  but  should  not  bear  an  unfair  proportion  to  the 
amount  of  recovery.    Nye-Bchneider-Fotoler  Co.  v.  Chicago 

d   N.   W.  R.    Co 151 

2.  Taxation  of  costs  by  clerk  of  district  court  is  a  ministerial 
act.    Barkley  v.  Pool   203 

3.  Costs  may  be  taxed  after  the  term.    Barkley  v.  Pool 203 

4.  A  motion  to  tax  adjudicated  costs  may  be  acted  upon  at  a 
subsequent  term.    Barkley  v.  Pool  203^ 

OOQltS. 

An  order  of  the  federal  court  dismissing  a  cause,  but  with 
leave  to  file  an  amended  petition,  will  not  be  held  final  by 
a  state  court.    Stewart  v.  Wahash  R.  Co.  ••••• S12 

106  Neb.^66 
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Odminal  Law.  See  Bubolabt,  Homicidb,  Indictmknt  ahd  Infob- 
UATiov,  IinoziCATura  LiQuosa,  1-3.  Lakcknt,  Pebjxtbt, 
Rape.  Relioious  Meetinos.  Witnesses,  5. 

1.  In  a  prosecution  for  murder,  admission  in  evidence  of 
bloody  garments  and  photographs  held  proper.  Blazka  v. 
State    IS 

2.  Responsibilty  for  crime  is  the  capacity  to  understand  the 
nature  of  the  act,  and  ability  to  distinguish  between  right 
and  wrong.    PhUhriek  v.  State  120 

8.    Sanity  is  a  question  for  the  jury.    Philhrick  v.  State  ....  120 

4.  Verdict  on  defense  of  insanity  will  not  be  disturbed  unless 
unsupported  by  evidenee.    Philbrick  v.  State  120 

5.  Putting  accused  on  trial  after  discharge  of  Jury  for  inability 
to  agree,  held  not  putting  him  twice  in  jeopardy.    Sutter 

V.   State    144 

6.  Where  there  is  no  probability  Of  an  agreement,  the  court 
may  discharge  the  jury  and  remand  accused  for  further 
trial.    Sutter  v.  State 144 

7.  Journal  entries  held  a  compliance  with  the  statute,  requir- 
ing that  the  reasons  for  discharge  of  jury  be  entered  upon 
the  journal.    Sutter  t7.  State  144 

8.  The  order  of  proof  in  a  prosecution  for  adultery  rests  in 
the  discretion  of  the  trial  court.    Wiley  v.  State  241 

9.  Ch.  160,  Laws  1919,  relating  to  theft  of  automobiles,  held 
constitutional.     Birdhead  v.  State    296 


» 


10.  An  instruction  defining  reasonable  doubt  held  not  errone- 
ous.   McIntOBh  V,  State '. X28 

11.  An  instruction  held  not  prejudicially  erroneous,  when  con- 
strued in  connection  with  the  other  instructions.  Ifc/n- 
tosh  V.  State   328 

12.  Admissions  of  accused  held  voluntary.    Mcintosh  v.  State  828 

13.  Testimony  of  witness  at  a  former  trial  may  be  given  by  the 
official  reporter,  though  he  has  no  present  recollection  of 
the  testimony  independently  of  his  notes.    Brunke  v.  State  343 

14.  The  court  may,  in  its  discretion,  permit  witnesses'  names 
to  be  indorsed  on  the  information  during  trial.    Brunke 

V,  Atate  343 

15.  Evidence  admissible  to  show  witness  was  beyond  jurisdic- 
tion of  court.    Brunke  v.  State  343 

16.    In  a  felony  case,  arraignment  of  accused  cannot  be  waived. 
PopeZ  V,  State  348 
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Oriminal  Law— Contlnned. 

17.  A  physician  in  general  practice  who  has  had  ezpertenoe 
In  insanity  cases  may  testify  as  an  expert.  Braunie  v. 
State    355 

18.  The  facts  that  a  jnror  went  to  sleep  is  not  ground  for  new 
trial.    Braunie  v.  State   355 

19.  Where  the  undisputed  facts  point  to  murder,  and  no  miti- 
gating circumstances  are  shown,  the  court  need  not  in- 
struct on  manslaughter.    Braunie  v.  State  355 

20.  An  instruction  on  malice  which  did  not  Include  justifica- 
tion held  not  erroneous,  where  there  was  no  sTidenoe  of 
Justification.    Braunie  v.  State   355 

21.  An  instruction,  declaring  that  defendant  is  conrloted  of 
murder  in  the  first  degree,  is  a  judicial  determination  of 
the  degree  of  the  crime,  though  the  instruction  erroneously 
stated  that  the  degree  of  the  crime  had  heen  determined 

hy  the  plea  of  guilty.    Cole  v.  State 871 

22.  Where  a  plea  of  guilty  is  entered  in  a  homicide  case,  and 
the  court  takes  testimony,  it  is  presumed  that  the  eyl- 
dence  is  taken  to  determine  the  degree  of  the  crime  and 
the  punishment.    Cole  v.  State  871 

23.  The  court's  determination  of  the  degree  of  the  crime  under 
plea  of  guilty  is  not  subject  to  coUaterial  attack,  though 
the  court  giyes  erroneous  reasons  for  his  conclusion. 
Cole  V.  State   871 

24.  Refusal  of  a  Jury  trial  on  a  plea  in  bar  to  original  informa- 
tion held  not  error,  where  the  plea  was  not  urged  against 

an  amended  information.     Tramp  v.  State  386 

25.  A  sentence  of  60  days'  imprisonment  on  the  third  convic- 
tion of  bootlegging  held  not  excessive.    Tramp  v.  State  . .  386 

26.  Exhibits  must  be  properly  identified  as  part  of  the  tran- 
script, to  be  considered  on  appeal.    CottreHl  v.  State 392 

27.  Articles  introduced  in  evldenqB  in  a  murder  case  are  in 
custody  of  the  court,  and  should  not  be  withdrawn  without 
leave  of  court.    Cottrell  v.  State  392 

28.  Voluntary  statements  against  interest  made  at  time  of 
commission  of  crime  are  admissible.    Witty  v.  State  ....  411 

29.  Instruction  that  admissions  should  be  received  with  great 
caution  held  properly  refused.    Witty  v.  State  411 

30.  An  ex  parte  record  held  inadmissible  in  a  prosecution  for 
contributing  to  the  delinquency  of  an  infant.  Lanffsine  v. 
State    428 
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Orlalnal  Law— Ooncltttfetf. 

31.  Where  accused  has  introduced  eyidence  of  good  character, 
it  is  reversible  error  to  refuse  an  instruction  thereon. 
McDougal  v.  State   663 

32.  Error  must  afflrmatively  appear  on  the  face  of  the  record. 
Hutter  V.  State 601 

33.  Indorsement  of  name  of  witness  on  information  during  trial 
held  not  prejudicial.    Hutter  v.  State  601 

34.  A  conviction  may  rest  upon  the  uncorroborated  evidence 
of  an  accomplice,  in  connection  with  other  evidence.  Hut- 
ter V.  State 601 

35.  The  district  court  may  grant  a  parole,  and,  for  a  viola- 
tion thereof,  revoke  it  and  impose  sentence.  Sellers  v. 
State    748 

36.  Proceeding  by  motion  to  vacate  a  parole  sustained;  but 
correct  practice  requires  a  verified  information.  Sellers 
V.   State    748 

37.  Evidence  that  defendant  will  not  refrain  from  future  crim- 
inal acts  will  sustain  revocation  of  a  parole.  Sellers  v. 
State    748 

38.  Since  the  amendment  of  1916,  persons  held  to  the  dis- 
trict court  must  be  bound  over  to  appeaf  at  "the  first  day 
of  the  next  jury  term."  Harrison  v.  Cheney  821 

Damages.     See  Vendor  and  Pttbchaseb,  4,  6. 

1.  128,800  for  personal  injuries  to  a  locomotive  engineer  held 
excessive.     Fitzpatrich  v.  Hines   134 

2.  The  measure  of  damages  for  breach  of  contract  to  lend  mon- 
ey is  usually  the  increased  interest  paid.  Shurtleff  v.  Oc- 
cidental Building  d  Loan  Ass'n 667 

3.  Special  damages  for  breach  of  contract  to  lend  money  is 
recoverable,  if  within  contemplation  of  the  parties.  Shurt- 
leff V.  Occidental  Building  d  Loan  Ass*n 657 

4.  Increased  cost  of  constructing  a  building  is  recoverable  on 
breach  of  contract  to  lend  money  for  its  construction,  if 
within  contemplation  of  the  parties.  Shurtleff  v.  Occiden- 
tal Building  d  Loan  Ass'n 667 

5.  Damages  for  loss  of  rents  on  breach  of  contract  to  lend 
money  for  construction  of  a  building  held  too  remote. 
Shurtleff  v.  Occidental  Building  d  Loan  Ass*n 667 

6.  Attorney's  fees  and  costs  are  not  recoverable  in  an  action 
for  breach  of  contract  to  lend  money.  Shurtleff  v.  Occiden- 
tal Building  d  Loan  Ass'n.  - 667 
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DMBfM    Concluded. 

7.    Damages  of  |26,600  for  partial  loss  of  sexual  power  held 
ezoesslTe.    Btewort  v.  Wahash  B.  Co 812 

]>eeds. 

1.  A  d^ed  takes  effect  from  time  of  deliyery.   Brook9  v.  Brooks  235 

2.  Possession  of  a  deed  by  the  grantee  is  prima  facie  evi- 
dence of  dellTery.    Brooks  v.  Brooks  236 

3.  Deliyery  may  be  presumed  from  circumstances  showing  in- 
tent to  deliver.    Brooks  v.  Brooks  235 

4.  Placing  a  deed  in  grantee's  possession  raises  a  presump- 
tion of  delivery.    Brooks  v.  Brooks  235 

5.  In  construction  of  conveyances,  courts  will  carry  into  ef* 
feet  the  intent  of  the  parties.    Oarr  v,  Mitter 62S 

6.  By  statut^  a  conveyance  passes  all  the  grantor's  interest 
unless  a  contrary  intent  is  inferable  from  Its  terms.  Oarr 

V.  MiUer  623 

7.  The  phrase  in  a  deed,  "for  terminal  and  railway  purposes 
and  uses/'  held  not  to  limit  the  estate  conveyed,  or  to 
cause  a  reversion  in  case  the  land  is  devoted  to  a  different 
use.     Oarr  v.  Miller   623 

8.  A  conveyance  for  terminal  and  railway  purposes  held  to 

convey  a  fee.     Carr  v.  Miller  623 

.  9.    Deed  from  mother  to  child  held  induced  by  fraud.    Ohase 
17.   Lavelle    796 

10.  The  presumption  is  against  the  validity  of  a  deed  whereby 

a  parent  gives  all  her  estate  to  one  child.  Ohase  v,  Lavelle  796 

11.  Evidence  held  to  warrant  cancelation  of  a  deed  from  par- 
ent to  child,    tlhase  v.  Lavelle « 796 

I>epo8ltion8.  ' 

Where  exhibits  were  attached  to  a  deposition  without  ob- 
jection, it  will  be  presumed  that  no  objection  waa  made. 
National  Surety  Co.  v.  Love   856 

Elections.    See  Mandamus,  1. 

1.  Where  two  candidates  are  regularly  nominated  to  fill  a  va- 
cancy in  the  supreme  court,  and  another  vacancy  occurs 
two  days  before  the  primary,  the  persons  so  nominated  are 
candidates  for  the  first  vacancy  only.    State  v.  Minor  ....  22S 

2.  The  legislature  having  made  no  provision  for  nomination 
of  candidates  to  fill  vacancies  in  the  supreme  court  occur- 
ring within  80  days  of  a  primary  election,  the  courts  can- 
not supply  such  defect.    State  v.  Minor  228 
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1.  Wliere  one  induces  another  to  believe  In  the  existence  of 
a  state  of  facts,  he  is  estopped  to  arer  the  contrary.  Jfer- 
chanU'Mechanica  First  Nat,  Bank  v.  Cavers  Elevator  Co.  321 

2.  A  grantor  cannot  question  the  grantee's  capacity  to  take. 
Carr  v.  MUler   S23 

3.  Estoppel  in  pais  is  applicable  to  municipal  corporations. 
State  V.  Mcllravy   651 

4.  The  doctrine  of  equitable  estoppel  will  be  applied  where 
a  railroad  company  has  made  permanent  and  expensive 
Improvements  under  authority  from  a  city.  State  v.  Mc- 
llravy      651 

BTidance.    See  Appeai.  and  Erbob,  13-21.    Cabbiers,  2,  3,  5,  6.  Cbim- 
iNAL  Law.  Depositions.  Witnesses. 

!•  In  an  action  upon  a  written  contract  executed  by  an  agent 
on  behalf  of  his  principal,  where  the  defense  was  that  the 
agent  exceeded  his  authority,  evidence  that  the  agent 
informed  the  other  party  of  his  lack  of  authority  held 
admissible.    Omaha  Alfalfa  Milling  Co,  v.  Pinkham 20 

2.  Authentication  of  a  judicial  record  of  a  sister  state  re- 
quires certificate  of  presiding  Judge.  National  Surety  Co. 
v.  Love   38 

2.  Witnesses  who  testify  alone  from  comparison  of  signatures 
are  entitled  to  less  credence  than  are  experts.  In  re  Estate 
of  O'Connor    8S 

4.  Comparisons  of  signatures  by  handwriting  experts  merit 
consideration  on  the  issue  of  forgery  in  a  civil  action. 

In  re  Estate  of  O^onnor 88 

5.  Value  of  testimony  of  handwriting  expert  depends  largely 

on  the  reasons  for  his  opinion.    In  re  Estate  of  O'Connor    88 

6.  A  record  kept  by  a  clerk  from  data  collected  by  other  em- 
ployees is  a  book  of  original  entry.  Nye-Schneider-Fotoler 
Co.  V.  Chicago  d  N.  W.  R.  Co 151 

7.  In  a  personal  injury  action,  a  verdict  for  plaintiff  based  on 
evidence  which  is  disproved  by  physical  facts  will  be  re- 
versed.   Oliver  V.  Union  P.  R,  Co 243 

8.  AiBrmative  evidence  that  a  gong  was  sounded  held  not 
overcome  by  negative  evidence.    Oliver  v.  Union  P.  R.  Co.  248 

9.  Conclusion  of  witness  as  to  who  was  in  possession  of  land 
during  statutory  period  is  improper  evidence.    Carnahan 

V,   Oummings    337 
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Evidence— Concltuled. 

10.  Where  a  stock  subscription  was  induced  by  an  ag^t's  mis- 
representations, evidence  is  admissible  to  show  the  in- 
ducement.    Oriffln  V.  Bankers  Realty  Investment  Oo 419 

11.  Evidence  of  an  estoppel  based  on  oral  modification  of  a 
broker's  contract  held  erroneously  excluded.  Hecht  v. 
Marsh  502 

12.  In  an  action  for  death,  admission  of  defendant's  testi- 
mony on  the  coroner's  inquest  held  not  error.  Bmoke  v. 
Carter    520 

13.  Refusal  to  allow  cross-examinatibn  of  an  expert  as  to  the 
genuineness  of  signatures  of  another  person  held  not  error. 
Bchreiner  v.  Bhanahan   525 

14.  Courts  will  not  take  judicial  notice  that  test  of  vitality 
of  seed  was  practicable,  customary,  or  contemplated.  Car- 
ry V,  Waldron  Seed  Co 580 

15.  A  fact  may  be  etablished  by  inference  from  other  facts 
proved.    Weher  v.  Thompson-Belden  d  Co 606 

16.  In  condemnation,  evidence  of  price  paid  by  state  for  lots 
purchased  held  not  competent  on  question  of  value  of  ad- 
jacent lots.    State  V.  Wright 617 

17.  Recital  of  consideration  in  deed  held  Incompetent  as  evi- 
dence of  price  paid.    State  v.  Wright  617 

18.  Parol  evidence  held  inadmissible  to  vary  terms  of  writing. 
Bmith  V,  Bailey  754 

19.  Though  a  written  contract  is  incomplete,  extrinsic  evi- 
dence held  inadmissible  to  show  an  inconsistent  supple- 
mental provision.    Bmith  v.  Bailey  754 

20.  Declarations  against  interest  cannot  ordinarily  be  an- 
nulled by  counter  declarations.    Davis  v.  Murphy 839 

21.  Where  no  objection  was  made  to  authentication  of  judicial 
records  of  a  sister  state,  it  will  be  presumed  that  objec- 
tion was  waived.    National  Surety  Co,  v.  Love 856 

Executors  and  Administrators. 

1.  Essential  averments  of  petition  for  administration  stated. 

In  re  Estate  of  Pollard   432 

2.  It  is  not  essential  that  petitioner  for  administration  have 

a  beneficial  interest.    In  re  Estate  of  Pollard 432 

3.  Statutory  preference  should  be  followed  in  appointment  of 

an  administrator.    In  re  Estate  of  Pollard  432 

4.  Applicant  for  administration  must  show  fitness  to  discharge 
the  trust.    In  re  Estate  of  Pollard  432 


• 
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Ezaeaton  and  Administration — Concluded.  * 

6.  Where  heirs  file  objections  to  a  claim,  the  executor  may 
withdraw  objections  filed  by  himself.  BlaKr  v.  Estate  of 
Wittman 735 

.  Extradition. 

1.  The  state  In  which  accused  is  arrested  has  exclusive  juris- 
diction until  its  demands  are  satisfied.    State  v.  Eherstein  833 

2.  The  governor  of  an  asylum  state  may  waive  Jurisdiction  of 
accused  and  honor  the  requisition  of  a  demanding  state. 
State  V.  Eherstein    833 

3.  The  governor's  warrant  for  surrender  of  a  fugitive  may 
be  revoked  before  the  prisoner  is  taken  from  the  state. 
State  V,  Ebersteifi    833 

Fraud. 

1.  The  materiality  of  deception  by  a  purchaser  having  secret 
knowledge  of  mineral  deposits  depends  on  its  effect  on 
the  vendor's  mind.     Long  v.  Krause   588 

2.  Deception  by  a  purchaser  having  secret  knowledge  of  min- 
eral deposits  held  actionable.    Long  v,  Krause  53S 

Fraudulent  Oonveyances. 

A  chattel  mortgage  given  in  good  faith  on  merchandise  Is 
not  within  the  inhibition  of  the  Bulk  Sales  Law.  Appel 
Mercantile  Co.  v.  Kirtland  494 


Oamimg. 


Grain  deals  held  to  be  gaming  contracts,  preventing  re- 
covery of  money  advances.    Hall  v.  Davis  170 


Gifts. 


1.  Postponement  of  enjoyment  of  gift  until  death  of  donor 
does  not  render  the  gift  invalid.    Dinslage  v.  Strdtman  . .  274 

2.  Stipulation   postponing   enjoyment   of   gift   until   donor's 
death  is  not  a  condition.    Dinslage  v.  Stratman 274 

3.  Evidence  held  to  show  a  gift  inter  vivos  of  the  chose  in 
suit.    Dinslage  v.  Stratman  274 

4.  Direction  to  debtor  to  pay  a  debt  to  a  donee  Is  a  sufll- 
cient  delivery  of  the  chose  as  a  gift.    Dinslage  v.  Stratman  274 
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Quardlan  and  Ward. 

1.  Approval  by  connty  court,  without  notice,  of  guardian's 
application  to  inrest  funds  is  not  conclusiye  upon  the  ward. 
Betoard  v.  Danaher  787 

2.  Guardian's  liability  for  interest  stated.    Seward  v.  Danaher  787 

3.  Eridence  held  insufficient  to  show  ground  for  removal  of 
guardian.    Betoard  v,  Danaher  787 

Habeas  Oorpas. 


\ 


1.  An  officer  made  respondent  In  habeas  corpus  may  appeal 
from  an  order  discharging  a  prisoner.    Oillard  v.  Clark  . .     84 

2.  Habeas  corpus  must  be  brought  in  the  coupty  where  the 
prisoner  is  confined.    Gillard  v,  Olark  84 

3.  Voluntary  submission  to  Jurisdiction  of  district  court  of 
another  county  sustained.    Oillard  v.  Clark 84 

4.  Application  for  writ  by  one  convicted  of  a  felony  without 
a  Jury  trial,  held  to  state  facts  warranting  issuamoe  of  the 
writ.    Oillard  v,  Clark  84 

5.  Child  awarded  to  custody  of  aunt;  it  being  for  the  child's 
best  interest.    Lemke  v,  Outhmann   261 

6.  A  conflict  in  evidence  as  to  presence  of  accused  in  de- 
manding state  at  time  of  offense  does  not  require  his  dis- 
charge on  habeas  corpus.    State  v,  Eberatein  833 

7.  The  technical  sufficiency  of  the  indictment  will  not  be 
Inquired  into  on  habeas  corpus.    State  v.  Eherstein S33 

8.  The  filing  of  a  complaint  in  the  demanding  state  is  prima 
facie  evidence  that  he  was  there  charged  with  a  crime. 
State  V.  Eherstein  833 

Highways. 

1.  One  claiming  damages  from  location  of  a  public  road 
waives  all  irregularities  in  the  proceedings.     Wttherioax 

<?.  Holt  County   7 

2.  County  paving  contract  held  invalid  for  failing  to  state 
time  of  performance.    Root  v.  Douglas  County 262 

Homicide.     See  Criminal  Law,  19,  20. 

1.  An  information  for  murder  should  be  construed  as  a  whole 
giving  language  its  usual  meaning.    Blazka  v.  State 13 

2.  The  word  "so"  in  an  information  held  equivalent  to  "by 
reason  of."    Blazka  v.  State   13 

3.  An  information  which  with  reasonable  certainty  charges 
the  elements  of  murder  is  sufficient.    Blagka  v.  State  ....    1^ 
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Hoalcida    C&ncluded. 

4.  Infoimation  held  to  diarse  ttie  crime  of  murder.    Blazhm 

V.   State    13 

5.  EMdence  lield  to  sustain  rerdict.    Blazka  v.  State 13 

6.  Eridence  held  to  sustain  verdict  of  guilty  of  murder  in 
seeond  degree.     Sutter  v.  State   144 

7.  EiYidence  held  to  sustain  conviction  for  murder  in  the  first 
degree.    JackBim  v.  State 301 

8.  Instruction  held  not  to  direct  jury  to  infer  malice  from 

the  fact  of  the  killing.    Bra«nic  v.  State 355 

9.  Evidence  held  to  sustain  conviction  of  murder  in  the  first 
d^ree.    Braunie  v.  State  355 

10.    EiVidence  held  to  sustain  conviction  of  murder  in  first 

degree,    Cottretl  v.  State  392 

HuslMUid  and  Wife.     See  Mechanics'  Liens,  3. 

1.  A  husband  may  act  as  his  wife's  agent  In  contracting  for 
materials  for  construction  of  a  house  on  her  property. 
Thomas  v»  George  51 

2.  The  presence  of  the  wife  raises  no  presumption  that  a 
tort  committed  by  her  husband  was  committed  by  him,  as 
her  agent,  even  though  with  reference  to  her  separate 
estate.     Oamahan  v.  Ownmings   337 

3.  In  an  action  for  alienation  of  affections,  failure  to  in- 
struct that  parental  advice  is  a  defense  is  not  error,  when 
not  pleaded  nor  proved.    Ruhs  v.  Ruhs  G63 

4.  Evidence  in  action  for  alienation  of  afPections  held  to 
sustain  verdict.    Ruhs  v.  Ruhs  663 

Indictment  and  Information.     See  Homicide,  1-4. 

1.  An  Information  which  describes  the  crime  in  the  lan- 
guage of  the  statute  is  sufficient.    FhiV>rick  v.  State 120 

2.  An  information  for  stealing  cattle  in  the  language  of  the 
statute  is  sufficient.    Mcintosh  v.  State  328 

3.  Where  a  demurrer  to  a  plea  in  bar  to  an  information  is 
overruled,  an  amended  Information  may  be  filed.    Tramp 

V.  State  386 

4.  It  is  improper  to  join  a  misdemeanor  count  with  one  for 
felony,  where  the  lesser  offense  is  not  included  within  the 
greater.    Longsine  v.  State 42g 

5.  Information  held  insufficient  to  charge  the  crime  of  con- 
tributing to  the  delinquency  of  an  infant.  Longsine  v. 
State    428 
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Xafanti.*  See  Indictmbrt  and  Information,  6.   JtnieMCNT,  4*6. 

A  ckild  is  "neflected"  under  the  statute  forfeiting  the 
right  of  the  parent's  custody,  when  thtf  parent  is  immoral 
and  the  child's  surroundings  are  immoral.  Stanley  v. 
State 260 

Insurance. 

1.  A  by-law  of  a  fraternal  society  enacted  after  issuance  of 
beneficial  certificate  must  be  reasonable.  Oarrison  v. 
Modem  Woodmen  of  America 25 

2.  A  subsequently  adopted  by-law  of  a  fraternal  society  as  to 
presumption  of  death  from  absence  held  unreasonable.  Gkir- 
rUon  V.  Modern  Woodmen  of  America  26 

3.  Benefliclal  society  estopped  from  questioning  proof  of  loss. 
Garrison  v.  Modem  Woodmen  of  America  25 

4.  A  by-law  requiring  30  days'  notice  of  change  of  occupation 
held  valid.    Satoyer  v.  Sovereign  Camp,  W.  0,W, 395 

5.  A  by-law  requiring  increased  assessments  for  increased  haz- 
ards held  enforceable,  though  enacted  subsequently  to  is- 
suance of  beneficial  certificate.    Sawyer  v.  Sovereign  Camp, 

W,  O.W 305 

6.  A  member  of  a  fraternal  asociation  held  bound  to  inform 
himself  in  regard  to  new  by-laws.  Sawyer  v.  Sovereign 
Camp,  W.  0.  W 395 

7.  A  member  of  a  beneficial  association  held  bound  by  subse- 
quently enacted  by-laws  Increasing  assessments.     Sawyer 

V,  Sovereign  Camp,  W.  0.  W 395 

8.  Reasonableness  is  the  test  of  a  subsequently  enacted  by- 
law.   Sawyer  v.  Sovereign  Camp,  W.  0.  W,  395 

9.  A  member  of  a  beneficial  association  is  .bound  to  contrib- 
ute his  share  of  insurance  of  all  members.  Sawyer  v. 
Sovereign  Camp,  W.^0.  W 395 

10.  A  member  of  a  beneficial  association  is  bound  by  its  legal 
enactments.    Sawyer  v.  Sovereign  Camp,  W.  0,  W 395 

11.  Forfeiture  of  insurance  is  a  reasonable  penalty  for  en- 
forcement of  contributions  to  a  fraternal  insurance  fund. 
Sawyer  v.  Sovereign  Camp,  W.  O.  W 395 

12.  Waiver  of  forfeiture  from  insured's  failure  to  pay  increas- 
ed dues  required  by  change  of  occupation,  held  not  estab- 
lished by  insurer's  retention  of  unearned  dues  without 
knowledge  of  the  facts.    Sawyer  v.  Sovereign  Camp,  W,  O. 

W.    395 
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13.  Foreman  of  a  switching  crew  held  to  be  a  switchman  with- 
in the  meaning  of  a  beneficial  certificate.  Batoyer  v.  Sov- 
ereign Camp,  W.  0.  W 395 

14.  A  fraternal  association  is  liable  to  a  member  for  libel 
published  by  its  officers  acting  within  the  scope  of  their 
authority.    Peterson  t?.  Oleaver  438 

15.  A  member  of  a  beneficial  association  must  exhaust  his 
remedies  within  the  society  before  resorting  to  the  courts. 
Pixley  17.  Oleaver  485 

16.  Postponement  of  meeting  of  supreme  lodge  of  a  beneficial 
association,  held  not  to  destroy  a  member's  remedy  by  ap- 
peal to  that  body,  nor  to  justify  a  resort  to  equity.    Pix- 

ley  V.  Cleaver  485 

17.  Provision  for  forfeiture  of  policy  and  premiums  paid,  for 
nonpayment  of  a  premium,  held  legal  and  enforceable. 
Dressier  v.  Commonwealth  Life  Ins.  Co 669 

18.  Failure  to  pay  premiums  held  to  work  a  forfeiture-  of 
policy.    Dressier  v.  Commonwealth  Life  Ins.  Co 669 

19.  Notice  of  forfeiture  of  policy  held  not  necessary.    Dressier 

V,  Commonwealth  Life  Ins.  Co 669 

20.  Misrepresentation  of  age  of  automobile  held  not  ground 
for  avoidance  of  insurance  thereon.  Traynor  v.  Auto- 
mohile  Mutual  Ins.  Co 677 

21.  Misstatement  in  application  for  insurance  of  the  year  in 
which  an  automobile  was  built  held  not  deceit  within  the 
statute,  in  view  of  other  facts  stated.  Traynor  v.  Auto- 
mobile Mutual  Ins.  Co 677 

Intoxicating  Liquors. 

1.  Possession  of  medicinal  compounds  enumerated  in  sec.  27, 
ch.  187,  Laws  1917,  is  not  prohibited  unless  manufactured, 
bought,  sold,  or  dealt  in  for  use  as  a  beverage.    Schemmer 

V.   State    324 

2.  Whether  an  alcholic  preparation  is  unfit  for  use  as  a 
beverage  is  a  question  of  fact.    Schemmer  v.  State 324 

3.  Preparations  enumerated  In  sec.  27,  ch.  187,  Laws  1917, 
which  can  be  used  as  a  beverage  are  within  the  prohibi- 
tory act.    Schemmer  v.  State 324 

4.  Sec.  3859,  Rev.  St.  1913,  creates  a  liability  against  a  li- 
censed vender  that  did  not  exist  at  common  law.  Kraus  v. 
Sohroeder 809 

6.  A  saloon-keeper  and  his  sureties  are  liable  for  injuries  by 
an  intoxicated  person.    Krmus  v.  Sohroeder 809 
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JudgeB. 

When  a  vacancy  occurs  in  the  supreme  court  after  the  time 
for  nominating  candidates  for  the  general  election  has 
expired,  the  govenor's  appointee  holds  until  the  succeed- 
ing general  election.    State  v.  Minor 228 

Judgment. 

1.  Provisions  of  U.  S.  Constitution  that  full  faith  and  credit 
shall  be  given  to  the  judgment  of  a  sister  state  has  no 
application  to  judgment  against  a  nonresident  joint  obli- 
gor without  notice.    National  Surety  Co.  v.  Love 38 

2.  A  judgment  against  an  indemnitee  is  not  conclusive  of  lia- 
bility of  nonresident  indemnitor  without  notice  of  the  ac- 
tion.   National  Surety  Co.  v.  Love  38 

3.  Evidence  held  to  sustain  judgment  of  dismissal  of  action 
against  indemnitor.    National  Surety  Co.  v.  Love  38 

4.  A  judgment  against  an  infant  may  be  opened  after  major- 
ity only  on  grounds  existing  at  time  of  rendition  of  the 
judgment.    Foerster  v.  Helming   531 

5.  An  infant  may  appeal  from  a  judgment  by  his  guardian 

ad  litem.    Foerster  v.  Helming 531 

6.  Where  an  infant  is  represented  by  a  guardian  ad  litem 
on  appeal,  the  judgment  is  conclusive  as  to  errors.  Foer- 
ster v.   Helming    631 

7.  Issues  determined  by  judgment  cannot  be  relitigated  in  a 
•  subsequent   action  between  the   same  parties.  Stacker  v. 

Nemaha  Valley  Drainage  District  684 

8.  The  constitutionality  of  a  statute  having  been  sustained, 
the  question  is  stare  decisis.    Malin  v.  Housel  784 

9.  A  judgment  against  an  indemnitee  is  not  conclusive  upon 

an  indemnitor  without  notice.    National  Surety  Co.  v.  Love  855 

10.  A  judgment  against  an  indemnitee  is  only  prima  facie  evi- 
dence of  liability  of  an  indemnitor  without  notice.  Nation- 
al Surety  Co.  v.  Love 855 

11.  Indemnitor  held  concluded  by  a  judgment  against  his  in- 
demnitee.   National  Surety  Co.  v.  Love 855 

Jury.  See  Criminal  Law,  6,  18. 

A  person  charged  with  contributing  to  the  delinquency  of  a 
child  is  entitled  to  a  jury  trial.    Swanson  v.  State 761 

Justice  of  the  Peace. 

Negligent  failure  of  justice  to  prepare  a  transcript  In  time 
will  not  bar  right  to  appeal.    Kates  v,  Spencer 599 
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XrfffC€Qcy. 

1.  RemoTml  of  property  with  intent  to  steal  is  a  safflcient 
asportation.    Mcintosh  v,  Btate 328 

2.  Where  one,  with  felonious  Intent,  shoots  a  steer,  drags 
the  carcass  from  the  spot  where  killed,  and  for  fear  of 
detection  flees,  he  is  guilty  of  larceny  of  the  steer.  Mcin- 
tosh V,  Btate    328 

3.  Intent  to  convert  property  to  the  taker's  use  is  not  an 
essential  element  of  larceny.    Mcintosh  v.  State  328 

LIML 

1.  The  author  of  a  llhelous  article  published  at  his  instance 

is  liable  with  the  publisher.    Peterson  v.  Cleaver 438 

2.  Instruction  as  to  truth  and  motive,  and  as  to  privilege  of 
publication,  held  proper.     Peterson  v.  Cleaver   43S 

8.  Evidence  held  sufficient  to  submit  question  of  express  malice 
to  the  Jury.     Peterson  v.  Cleaver  43S 

4.  A  publication  by  a  chief  officer  of  a  fraternal  association 
to  members  is  privileged,  unless  express  malice  is  shown, 
Peterson   v.   Cleaver    438 

Limitation  of  Actions.     See  Advebse  Possession.  Taxation,  2. 

1.  The  statute  runs  only  from  time  of  discovery  of  fraud. 
Brooks  V.  Brooks   235 

2.  Voluntary  part  payment  tolls  the  statute,  and,  if  debt  is 
barred,  revives  it.    Blair  v.  Estate  of  Willman 735 

8.  Payment  to  employ  held  to  be  part  payment  on  a  con- 
tinuing contract.    Blair  v.  Estate  of  Willman  735 

Malicious  Prosecution. 

1.  Probable  cause  h^eld  a  question  of  law.    McHugh  v.  Ridgell  212. 

2.  Elements  of  probable  cause  stated.    McHugh  v.  Ridgell  . .  212 

3.  Undisputed  facts  held  to  show  probable  cause  for  prosecu- 
tion for  arson,  as  a  matter  of  law.    McHugh  v.  Ridgell  . .  212 

Mandamus. 

1.  Mandamus  will  not  lie  to  compel  a  ministerial  officer  to 
place  blank  spaces  on  the  official  nonpartisan  judiciary 
ballot  at  an  election  to  fill  a  vacancy  in  the  supreme  court 
occurring  two  days  before  the  primary  election.  State  v. 
Minor    228 

8.    Issuance  of  writ  is  discretionary.    State  v.  Mcllravy 651 

3.  The  grant  of  writ  will  be  reversed  for  clear  abuse  of  dis- 
cretion.    State  V.  Mcllravy  651 
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Mandamus— (7oncliMl€<l. 

4.  Mandamus  to  compel  award  of  bid  on  state  contract  denied. 
State  17.  Board  of  Oommissionera  570 

5.  The  discretion  of  inferior  tribunals  cannot  be  controlled 

by  mandamus.    State  v.  Board  of  OommUHoners  570 

If  aster  and  Senraat. 

1.  Failure  to  obey  orders  for  a  dear  track  Is  negligence  per 

se.    Fitepatrick  v,  Hinea 134 

2.  It  is  negligence  per  se  to  fall  to  observe  rules  reaulring 
flagging  of  approaching  trains.    FitBpatrick  v.  Hines 134 

3.  A  locomotive  engineer  held  not  to  assume  extraordinary 
risks  caused  by  negligence  of  his  employer.    Fitzpatrick 

V.  Hines   134 

4.  Under  the  federal  employers'  liability  act.  It  is  only  when 
the  employee's  act  is  the  sole  cause  of  Injury  that  the  em- 
ployer  is  free  from  liability.    Fitzpatrick  v.  Hines  134 

5.  Defense  of  assumption  of  risk  held  properly  withdrawn 
from  jury.    Fitzpatrick  v.  Hines  134 

6.  A  locomotive  engineer  held  not  to  assume  risk  of  em- 
ployees of  a  forward  train.    Fitzpatrick  v,  Hines 134 

7.  Notice  of  appeal  from  award  of  compensation  may  be 
waived.    Mucha  v.  Morris  d  Oo 180 

8.  The  owner  of  an  automobile  kept  for  family  purposes  is 
liable  for  his  child's  negligent  driving.    Stevens  v,  Luther  184 

9.  "Casual  employment"  defined.  Bridger  v,  Lincoln  Feed  d 
Fuel  Co 222 

10.  A  casual  employee  is  not  within  the  workmen's  compen- 
sation act.    Bridger  v,  Lincoln  Feed  d  Fuel  Oo 222 

11.  One  unloading  coal  cars  at  irregular  intervals  HeM  to  be 
a  casual  employee  under  tlie  workmen's  compensation  act. 
Bridger  v.  Lincoln  Feed  d  Fuel  Oo 222 

12.  Under  the  workmen's  compensation  act,  periodical  instal- 
ments of  compensation  do  not  become  due,  so  as  to  carry 
statutory  penalties,  until  the  employer's  obligation  is  de- 
finitely settled.    Oshom  v.  Omaha  Structural  Steel  Oo.  ..  216 
Hall  V.  Oermantovm  State  Bank  709 

13.  On  appeal  in  a  compensation  case,  findings  of  fact  support- 
ed by  evidence  are  conclusive.  Ohristensen  v.  Protector 
Sales  Oo 389 

14.  "Regular  term  of  ofllce"  in  the  workmen's  compensation 
law  defined.    Rooney  v.  Oity  of  Omaha •••••••  447 
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BCaster  and  Borrant — Continued. 

15.  A  policeman  not  being  employed  for  "gain  or  profit"  is  not 
within  the  workmen's  compensation  law.    Rooney  v.  City 

of   Omaha    447 

16.  "Gain  or  profit"  in  workmen's  compensation  law  held  to 
mean  pecuniary  gain  or  profit.    Bay  v.  School  DUtrict  ...  456 

17.  State  employees  not  being  employed  for  "gain  or  profit" 
are  not  within  the  workmen's  compensation  law.  Ray  v. 
School   District    456 

18.  A  school  Janitor  is  not  within  the  workmen's  compensa- 
tion law.    Ray  v.  School  District 456 

19.  The  taking  of  testimony  after  remand  of  a  compensation 
case  held  discretionary.    Venuto  v.  Carter  Lake  ClWb 56S 

20.  The  name  on  a  vehicle  raises  a  presumption  of  ownership. 
Weber  v.  Thompson-Belden  d  Co 606 

21.  Bridence  held  to  sustain  finding  of  agency.  Weber  v. 
Thompson-Belden  d  Co ^ 606 

22.  To  recover  for  injuries  caused  by  defendant's  automobile, 
plaintiff  must  show  that  the  chauffeur  was  defendant's  ser- 
vant and  engaged  in  the  master's  business  at  time  of  ac- 
cident.   Weber  v.  Thompson-Belden  d  Co 606 

23.  A  newspaper  company  is  not  a  manufacturing  nor  a  me- 
chanical establishment  within  the  statute  regulating  hours 

of  labor  for  women.    State  v.  Crounse 672 

24.  Injury  by  air  hose  held  to /'arise  out  of  the  employment." 
Socfia  V,  Cudahy  Packing  Cq 691 

25.  An  anticipated  accident  may  be  an  element  in  determin- 
ing whether  Injury  arose  out  of  the  employment.    Socha 

V.  Cudahy  Packing  Co 691 

26.  Ignorance  of  the  law  will  not  relieve  from  liability.  Aftel 
Construction  Co.  v.  Goodman 700 

4 

27.  An  attorney's  fee  is  not  allowable  in  a  compensation  case. 
Abel  Construction  Co.  i>.  Ooodman  700 

28.  Employee  held  liable  for  full  statutory  "waiting  time" 
penalty,  where  appeal  was  not  justified.  Abel  Constructi&n 
Co.  v.  Ooodman   700 

29.  Award  of  compensation  with  statutory  "waiting  time" 
penalty  upheld.    Abel  Construction  Co.  v.  Cfoodman 700 

30.  Evidence  held  to  present  a  controversy  as  to  extent  of 
injury.    Hatl  v.  Qermantown  State  Bank  709 

31.  Compensation  admittedly  due  must  be  tendered  to  avoid 
the  statutory  penalty.    JSTaZI  v.  Gtrmantovm  State  Jt«ftfe  709 
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Master  and  Banrant — Concluded. 

32.  Uncoupling  of  car  held  proof  that  the  coupling  was  defec- 
tive.   Stewart  v.  Wahash  R.  Co 812 

,     33.    Injury  to  switchman  held  within  the  federal  employers' 

liability  act.    Stewart  v.  Wahash  R.  Co 812 

34.  Uncoupling  of  car  held  proximate  cause  of  injury.    Stewart 

V.  Wahash  R.  Co 812 

35.  Evidence  as  to  duties  of  switchman  and  yard  customs 
held  admissible.    Stewart  v.  Wahash  R.  Co 812 

36.  In  an  action  for  wages,  the  burden  is  on  the  defendant  to 
plead  and  prove  other  employment  in  mitigation  of  dam- 
ages.   Kring  v.  School  District  864 

Mechanics'  Liens. 

1.  A  husband's  contract  will  not  sustain  a  mechanic's  lien  on 
his  wife's  land.     Thomas  v.  George  44 

2.  Where  a  vendee  of  material  notified  the  vendor  that  a 
contractor  has  agreed  to  take  the  material,  the  vendor  by 
silence  will  be  held  to  have  released  the  vendee.     Thomas 

V.    George 44 

3.  Act  of  husband  in  ordering  materials  for  construction  of 
a  house  on  his  wife's  property  held  binding  on  wife. 
ThowAis  V.   George    51 

4.  A  lumber  dealer,  who  guaranteed  thajt  a  contractor  would 
construct  a  building  for  a  specific  price,  held  not  entitled 
to  a  mechanic's  lien  for  materials  in  excess  of  such  price. 
Farmers  Lumher  d  Hay  Co.  v.  Shald 298 

Mortgages. 

1.  Whether  a  deed  is  a  sale  or  a  mortgage  depends  on  the  in- 
tention of  the  parties.     Snoke  v.  Beach   127 

2.  Parol  evidence  to  show  that  a  deed  is  in  fact  a  mortgage 
must  be  clear  and  convincing.    Snoke  v.  Beach 127 

3.  Where  a  deed  is  in  fact  given  as  security,  the  grantor  is  en- 
titled to  redeem,  and  to  possession.    Snoke  v.  Beach 127 

4.  Evidence  held  to  show  that  a  deed  was  given  as  security. 
Snoke  v.  Beach    127 

5.  A  mortgagee  in  possession  must  account  for  rents  which  he 
could,  with  diligence,  have  received.    Hays  v.  Christiansen  586 

6.  A  mortgagee  in  possession  held  entitled  to  credit  for  neces- 
sary permanent. improvements.    Hays  v.  Christiansen 686 
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MortgAgea — Oonchided. 

7.  A  mortgagee  in  possession  under  an  agreement  to  apply 
rents  on  the  mortgage  <febt  cannot  renounce  the  trust  and 
have  a  receiver.    Hays  v.  Christiansen   586 

8.  The  burden  is  on  plaintiff  in  foreclosure  to  establish  that        * 
payment  to  his  agent  was  on  the  agent's  individual  debt 
and  not  on  the  mortgage  debt.    Krause  v.  Cox  728 

9.  Evidence  held  to  establish  that  payment  to  agent  was  on 

the  mortgage  debt.    Krause  v.  Cox 728 

Municipal  Oorporations.     See  Estoppel,  3,  4. 

1.  Drivers  of  vehicles  meeting  at  street  intersection  must  ex- 
ercise reasonable  care.    Barrett  v.  Alamito  Dairy  Co 658 

2.  The  vehicle  first  entering  a  street  intersection  has  the 
right  of  way.    Barrett  v.  Alamito  Dairy  Co 658 

3.  An  automobile  does  not  have  the  right  of  way  over  a  wag- 

on at  a  street  intersection.    Barrett  v,  Alamito  Dairy  Co.  658 

4.  Duty  of  a  wagon-driver  meeting  an  automobile  at  a  street 
intersection  stated.    Barrett  v.  Alamito  Dairy  Co 658 

5.  Doctrine  of  the  "last  clear  chance"  held  not  applicable  to 
a  collision  at  a  street  intersection.  Barrett  v.  Alamito 
Dairy    Co 658 

6>  In  absence  of  fraud  or  statutory  authority,  a  petitioner 
for  pavement  cannot  withdraw  after  approval  of  the  peti- 
tion and  letting  of  contract.    Wilkinson  v.  City  of  Lincoln  752 

Negligence.  See  Street  Railways. 

1.  Negligence  of  a  husband  in  driving  an  automobile  cannot 

be  imputed  to  his  wife.    Stevens  v.  Luther 184 

2.  Where  injury  results  from  driving  an  automobile  at  an 
unlawful  speed,  there  is  an  inference  of  negligence.  Ste- 
vens V,  Luther  184 

Lady  v.  Douglass  489 

3.  Instruction  as  to  effect  of  violation  of  ordinance  regula- 
ing  speed  of  automobiles  held  proper.    Stevens  v.  Luther  184 

4.  Violation  of  statutes  fixing  speed  of  automobiles  distin- 
guished from  violation  of  statutes  enjoining  affirmative 
duties.     Stevens  v.  Luther   184 

5.  In  an  action  for  injuries  from  automobile  collision,  evi- 
dence held  not  to  show  as  a  matter  of  law  that  plaintiff's 
negligence  was  the  proximate  cause,  or  that  It  was  more 
than  Blight  in  comparison  with  defendant's  negligence. 
Rohison  V.  Troy  Laundry   267 
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Nagligenc*— OoncZttded. 

6.  Comparative  negligence  and  proximate  cause  held  ques- 
tions for  the  Jury.    RohUon  v,  Troy  Laundry  267 

7.  'The  owner  of  an  automobile  is  not  an  insurer  of  a  guest's 

safety,  but  he  is  bound  to  use  ordinary  care  in  driring. 
Bauer  v.  Orieas 381 

8.  Driving  a  motor  vehicle  at  a  speed  exceeding  the  limit 
provided  by  statute  is  not  negligence  per  «e.  Lady  v,  Doug- 
Joss    489 

9.  Direction  of  verdict  for  defendant  in  an  action  for  death 
held  not  error.    Bund  v,  Smisek  d  Hrdlicka  602 

10.  Contributory  or  comparative  negligence  cannot  properly 
be  submitted »  where  there  is  no  evidence  that  defendant 
was  negligent.    Bund  v,  Smisek  d  Hrdlicka 602 

Novation.  See  Contbacts,  2,  8. 

Parent  and  OUld.  See  Infants. 

Parties.    See  Contracts,  7. 

Partnership. 

1.  On  the  death  of  a  partner,  the  partnership  assets  pass  to 
the  surviving  partner.    Ekherg  v.  Lancaster  510 

2.  Where  a  surviving  partner  is  dissipating  partnership  as- 
sets, a  court  of  equity  will  give  relief.    Ekherg  v,  Lancaster  510 

3.  A  partner's  right  to  compensation  for  his  services  depends 

on  contract.    Efner  v.  Reynolds   646 

4.  A  managing  partner  is  not  entitled  to  a  salary  for  his 
services,  unless  allowed  by  contract.     Efner  v.  Reynolds  646 

5.  A  partner  who  manages  a  newspaper  is  not  entitled  to 
compensation  for  his  services.    Efner  v.  Reynolds 646 

6.  A  managing  partner  is  not  entitled  to  compensation  for 
winding  up  partnership  affairs.    Efner  v,  Reynolds  646 

Payment. 

1.  Pajrment  is  an  affirmative  -  defense.  Omaha  Alfalfa  Mill- 
ing  Co.  V.   Hallen    193 

2.  Money  paid  under  mistake  of  fact  is  recoverable.  Mer- 
chants-Mechanics First  Nat.  Bank  v.  Cavers  Elevator  Co.  321 

Perjury. 

One  who  swears  falsely  to  an  assessment  is  guilty  of  false 
swearing,  though  the  oath  is  administered  by  a  de  faxito 
assessor.     Brunke  v.  State   343 
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Pleading.    See  Affeal  and  Errob,  6,  7.    Sales,  10,  11. 

1.  A  motion  to  strike  a  petition  for  want  of  verification  is 
waived  by  filing  an  answer.    Blodgett  v.  Swanson  Bros.  . .  191 

2.  After  trial  on  an  amended  petition  and  an  amended  an- 
swer, defendant  cannot  complain  of  the  amendment  to 
petition.     Six  r.  Bridgeport  Irrigation  District   254 

3.  New  matter  in  reply  to  an  answer  is  deemed  denied.  Saw- 
yer V.  Sovereign  Camp,  W.  O.  W 395 


Principal  and  Agont. 


"s 


1.  Rule  stated  as  to  whether  an  act  is  within  the  scope  of  an 
agent's  apparent  authority.    Mahaffy  i\  Hansen  Live  Stock 

d    Feeding   Co 9 

2.  Whether  or  not  an  act  is  within  the  scope  of  an  agent's 
apparent  authority  is  a  question  for  the  Jury.  Mahaffy  v, 
Hansen  Live  Stock  &  Feeding  Co 9 

3.  A  contract  in  excess  of  agent's  authority  does  not  hind 

the  principal.     Omaha  Alfalfa  Milling  Co.  v.  Pinkham  ...     20 

4.  Where  an  agent  has  rendered  services  before  revocation 
of  his  authority,  the  principal  is  liable.  Stoats  v.  Mangel- 
sen 282 

5.  A  power  not  coupled  with  an  interest  may  be  revoked. 
Siaats   v.   Mangelsen    282 

6.  Agent  held  authorized  to  collect  money  due  on  a  note. 
Kile  V.  Zimmerman    576 

7.  Payment  to  third  party  held  authorized  by  the  holder  of 

a  note.    Krause  v.  Cox  728 

Public  Lands. 

1.  Congressional  grant  of  right  of  way  to  a  railroad  will  be 
presumed  to  be  necessary.    Etheredge  v.  Chicago,  B.  d  Q. 

R.    Co 778 

2.  The  fact  that  only  a  portion  of  the  right  of  way  granted 
to  a  railroad  is  used  is  immaterial.    Etheredge  v.  Chicago, 

B.   d   Q.   R.   Co 778 

Quieting  Title. 

Plaintiff  held  not  chargeable  with  laches,  in  vi«w  of  infancy 
and  ignorance  of  bis  rights.    Brooks  v.  Brooks 235 

Railroads.    See  Carbtebs.    Deeds,  7,  8. 

Evidence  as  to  whether  signals  were  given  held  insufficient 
to  sustain  verdict,    Oliver  v.  Unioji  P.  R.  Co 243 
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Bape.    See  Witnesses,  6. 

1.  Testimony  of  prosecutrix  must  be  corroborated.  Force  v. 
mate    175 

2.  Evidence  held  insufficient  to  sustain  conviction.  Force  v. 
State    175 

3.  While,  in  a  proseicution  for  rape,  the  state  may  only  in- 
quire of  prosecutrix  whether  she  made  complaint  and  when 
and  to  whom,  the  defense,  in  cross-examination,  may  in- 
quire as  to  the  {^articular  facts.    Witty  v.  State 411 

4.  In  a  prosecution  for  rape  on  a  girl  under  the  statutory 
age  of  consent,  the  question  of  consent  is  immaterial.  Witty 

V.   State    411 

5.  In  1  prosecution  for  rape,  the  prosecutrix  may  be  corrob- 
orated by  evidence  of  surrounding  facts  and  circum- 
stances.   Nabower  v.  State  848 

6.  In  a  prosecution  for  rape  upon  a  gftl  between  the  age  of 
15  and  X8  years,  the  burden  in  on  the  state  to  show  pre- 
vious chastity.     Nabower  v.  State   848 

7.  Refusal  to  instruct  as  to  consent  is  error  where  complain- 
ant's character  has  been  attacked.    Nabower  v.  State 848 

8.  Where  the  reputation  of  the  prosecutrix  for  chasitity  is 
assailed,  the  state  may  introduce  evidence  to  refute,  it. 
Nabower  v.   State 848 

9.  The  accused's  previous  coition  with  prosecutrix  cannot  be 
shown  to  prove  her  unchastity.    Nabower  v.  State 848 

Bacords.    See  Constitutional  Law,  3-6.    Remainders. 

Beliglous  Meetings. 

1.  A  member  of  a  church  may,  with  good  motives,  interrupt 
a  minister  during  a  sermon  te  correct  am  utterance  at  vari- 
ance with  church  tenets.    Oaddis  v.  State  303 

2.  Conviction  for  disturbing  a  religious  meeting  held  not  sus- 
tained by  the  evidence.     Oaddis  v.  State  303 

Bemalnders. 

Proceedings   under  the   Torrens  act   adjudicating   the   rights 

of  contingent  remaindermen  held  conclusive  on  unborn  re- 
maindermen.   Drake  v.  Frazer 162 


Sales. 


1.    A.  consignee  who  is  agent  of  the  consignor  for  sale  of  goods 
may  become  the  principal  debtor  after  sale.    Maurer  v.  • 
Featherstone    72 
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Sales — Concluded.  , 

2.  A  letter  to  a  firm  proposing  to  furnlsb  material  for  a  build- 
ing, in  case  the  firm  should  be  the  successful  bidders  there- 
for, when  accepted  after  award  of  the  contract  to  the  firm, 
constitutes  a  valid  contract.  Reynolds  d  Maginn  v.  Oma- 
ha General  Iron  Works  361 

3.  Evidence  held  to  establish  oral  acceptance  of  proposition 
to  furnish  building  material.  Reynolds  d  Maginn  v.  Oma- 
ha General  Iron  Works 361 

4.  Claims  for  automobile  repairs  under  a  warranty  require 
clear  proof.    Mills  v.  Maxwell  Motor  Bales  Corporation  ..  466 

5.  Evidence  held  not  to  sustain  Judgment  for  plaintiff  on 
seller's  warranty  of  automobiles.  Mills  v.  Maxwell  Motor 
Sales  Corporation   465 

6.  Transaction  held  to  be  a  sale.  Fulton  Motor  Truck  Co.  v. 
Gordon  Fire-Proof  Warehouse  d  Van  Co 515 

7.  Contract  to  pay  the  best  price  obtainable  held  to  be  indefi- 
nite and  unenforceable.    Schreiner  v.  Bhanahan  525 

8.  Failure  to  give  notice  of  breach  of  warranty  as  provided 
by  contract  is  no  defense,  where  the  seller  undertakes  to 

•  remedy  the  defects.    Ditto  v.  International  Harvester  Co.  544 


9.  Provision  in  contract  that  rentention  of  a  machine  would 
operate  as  a  waiver  of  defects,  held  waived  by  conduct  of 
seller.    Ditto  v.  International  Harvester  Co 544 

10.  A  buyer  must  plead  that  a  test  of  seed  to  determine  its 
vitality  was  practicable,  customary,  or  contemplated.  Carry 

V.  Waldron  Seed  Co , 580 

11.  An  answer  admitting  receipt  of  seed  and  alleging  that  it 
was  inferior  to  contract  requirement,  but  which  fails  to 
plead  that  a, test  was  practicable,  customary,  or  contem- 
plated, held  not  to  state  a  defense.    Corry  v.  Waldron  Beed 

Co 580 

12.  Acceptance  of  seed  will  not  be  presumed  from  mere  fact 
of  delivery,  and  before  test,  where  buyer  has  the  right  to 
test  it.    Corry  v.  Waldron  Beed  Co 580 

13.  An  order  for  goods  may  be  rescinded  for  false  representa- 
tions.   National  Novelty  Import  Co.  v.  Reed  697 

14.  A  clerk  of  an  auction  sale  does  not  warrant  title  of  prop- 
erty sold.    Com  Land  Farms  Co.  v.  Barcus  869 

15.  The  clerk  of  an  auction  sale  held  not  liable  to  purchaser 
of  stolen  property,  when  the  purchaser  knew  who  offered 
the  property  for  sale.    Corn  Land  Farms  Co.  v.  Barcus  . .  869 
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BchoolB  and  School  Districts. 

1.  Consolidated  school  act  (Laws  1919,  ch.  243)  held  consti- 
tutional.    State  17.  Cox  75 

2.  Participation  of  patrons  held  not  to  void  action  of  school 
board  In  expulsion  of  pupil.    Smith  v.  Johnson  61 

3.  Suit  to  enjoin  removal  of  school  property  cannot  be  main- 
tained by  one  who  is  not  a  residentt  elector,  and  taxpayer 

of  the  district.    Stewart  v.  Consolidated  School  District  . .  685 

Specific  Performance. 

1.  To  establish  an  oral  agreement  for  adoption  requires  clear 
evidence  and  proof  of  performance.    Cain  v,  Dowling 741 

2.  A  parol  contract  is  enforceable  if  one  party  has  perform- 
ed.   Davis  V.  Murphy 839 

3.  Specific  performance  is  discretionary.     Davis  v.  Murphy  839 

4.  Evidence  held  to  establish  oral  contract  of  decedent  to 
convey  land  in  consideration  of  support.    Davis  v.  Murphy  839 

States. 

1.  The  board  of  commissioners  of  state  institutions  in  award- 
ing contracts  exercises  discretionary  Judicial  power.    State 

V,  Board  of  Commissioners  670 

2.  In  determining  responsibility  of  bidders  on  contracts,  the 
board  of  commissioners  must  act  on  evidence  sufficient  to 
show  a  reasonable  basis  for  its  decision.    State  v.  Board 

of  Commissioners   670 

3.  The  term  "lowest  responsible  bidder"  defined.  State  v. 
Board  of  Commissioners  670 

Statute  of  Frauds. 

1.  Oral  acceptance  of  a  written  offer  to  sell  goods  held  suffi- 
cient to  satisfy  the  statute.  Reynolds  d  Maginn  v.  Omaha 
General  Iron  Works   361 

2.  Written  offer  held  a  sufficient  memorandum.  Reynolds  d 
Maginn  v.  Omaha  General  Iron  Works   361 

3.  Sale  of  corporate  stock  under  an  oral  contract  to  repur- 
chase held  not  within  t!he  statute.  Qriffin  v.  Bankers  Realty 
Investment    Co 419 

4.  An  oral  promise  by  an  officer  of  a  corporation  to  repur- 
chase stock  held  not  within  the  statute.  Qriffin  v.  Bankers 
Realty  Investment  Co 419 

5.  The  statute  caa  only  be  invoked  to  avoid  an  oral  contract 
by  one  free  from  deceit.  Qriffin  v.  Bankers  Realty  Invest- 
ment Co .- 419 
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statute  of  Frauds — Concluded. 

6.  A  person  inducing  an  oral  modification  of  a  contract  with- 
in the  statute  cannot  assert  that  such  modification  is  In- 
valid.    Hecht   V.  Marsh    502 

Statutes. 

1.  To  overcome  the  presumption  of  regularity  afforded  by  the 
enrolled  bill  as  to  matters  not  required  to  be  journalized, 
the  Journal  must  clearly  disclose  the  irregularity  in  its 
passage.     State   v.   Cox    .  - 75 

2.  An  enrolled  bill  is  prima  facie  evidence  of  compliance  with 
constitutional  requirements  in  its  passage  not  expressly 
required  to  be  shown  on  the  Journal.    State  v.  Cox 75 

3.  A  new  bill  germane  to  the  original  may  be  substituted  by 
amendment.    State  v.  Cox 75 

4.  A  bill  substituted  for  one  read  the  first  and  second  time 
need  not  be  placed  on  first  and  second  reading.  State  v. 
Cox   75 

5.  Consolidated  school  act  held  not  invalid,  as  not  printed  be- 
fore final  passage.     State  v.  Cox  75 

6.  Consolidated  school  act  held  not  violative  of  sec.  11,  art. 
Ill,  Const.,  relating  to  amendments.     State  v.  Cox 75 

7.  Provision  in  consolidated  school  act  providing  an  appro- 
priation held  invalid.    State  v.  Cox  75 

Street  Bailways. 

Violation  of  ordinance  or  statute  regulating  speed  of  automo- 
bile or  street  car  is  ground  for  inferring  negligence,  to 
be  submitted  to  the  jury  as  evidence  of  negligence,  with 
other  evidence.    Dorrance  v.  Omaha  rf  G.  B.  Street  R.  Co.  196 

Taxation. 

1.  The  review  of  county  assessments  is  limited  to  questions  | 
presented  to  the  county  board  of  equalization.     Reichen- 

hach  Land  d  Loan  Co.  v.  Butler  County 209 

2.  Possession  for  five  years  under  treasurer's  deed  under 
scavenger  act  bars  action  to  recover  the  land.  Mills  v. 
Bundy 470 

3.  Publication  of  notice  of  application  for  a  tax  deed  is  not 
required,  unless  there  is  no  person  in  actual  occupancy  of 
the  premises,  and,  also,  the  person  in  whose  name  the 
record  title  appears  cannot,  upon  diligent  inquiry,  be  found 
in  the  country.     Sanford  v.  Scott   479 
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Taxation — Concluded. 

4.  A  tax  deed  need  not  be  witnessed.    Banford  v»  Scott  ....  479 

5.  There  is  no  merger  of  a  tax  title  with  a  quitclaim  title 
where  the  possessor  of  both  titles  did  not  so  intend.  San- 
ford  V,  Scott  4^9 

6.  The  revenue  laws  require  assessment  of  personal  property 
with  reference  to  ownership  as  of  April  1.   Seward  County 

t?.  Jone9    705 

7.  A  cause  of  action  In  tort  is  not  a  right  in  "property"  with- 
in the  revenue  laws.     Seward  County  v.  Jones  705 

8.  Final  judgment  In  an  action  in  tort  rendered  April  3,  1916, 
held  not  taxable  in  that  year.    Seward  County  v.  Jones  . .  705 

9.  Elements  to  be  considered  in  determining  the  value  of  a 
bridge  for  taxation  stated.  Sioux  City  Bridge  Co.  v.  Da- 
kota  County    843 

10.  The  findings  of  a  board  of  equalization  will  not  be  disturb- 
ed unless  manifestly  wrong.  Sioux  ,City  Bridge  Co.  v. 
Dakota    County    843 

11.  To  secure  equal  taxation,  property  assessed  to  low  should 

be  raised.    Sioux  City  Bridge  Co.  v.  Dakota  County 843 

12.  Evidence  held  to  sustain  assessment  of  bridge.  Sioux 
City  Bridge  Co.  v.  Dakota  County 843 

Telegrapl^s  uid  Telephones. 

1.  The  statute  requiring  physical  connections  between  tele- 
phone companies'  lines  applies  only  to  trunk  and  toll  lines. 
Blackledge  v.  Farmers  Independent  Telephone  Co 713 

2.  The  railway  commission's  power  to  control  telephone  com- 
panies defined.  Blackledge  v.  Fanners  Independent  Tele- 
phone   Co 713 

3.  .  In  ordering  physical  connections  of  telephone  systems,  the 

railway  commission  must  protect  the  rights  of  the  respec- 
tive companies.  Blackledge  v.  Farmers  Independent  Tele- 
phone   Co 713 

4.  An  order  of  the  railway  commission  requiring  physical 
connection  of  two  telephone  systems  held  not  due  process 

of  law.    Blackledge  v.  Farmers  Independent  Telephone  Co.  713 

5.  Power  of  court  over  railway  commission's  orders  requiring 
exchange  of  service  between  telephone  companies  defined. 
Blackledge  v.  Farmers  Independent  Telephone  Co 713 


V 
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Trial.    See  Appeal  akd  Erbok.    Cobporations,  10.    Cbiminal  Law. 

1.  .Direction  of  view  of  locality  rests  ih  the  discretion  of  the 

court,  notwithstanding  consent  of  the  parties.    RobUon  v. 
.     Troy  Laundry    267 

2.  View  of  premises  may  be  denied  where  not  necessary,  or 
where  it  is  not  shown  that  no  material  change  has  occurred. 
RobUon  V.  Troy  Laundry       267 

3.  It  is  not  error  to  omit  to  give  a  specific  Instruction,  in  ab- 
sence of  request  and  tender  of  proper  instruction.    Robison 

V,    Troy   Laundry    267 

4.  An  instruction  that  jurors,  in  passing  on  credibility  of 
witnesses,  need  not  lay  aside  knowledge  derived  from  com- 
mon* experience,  held  not  improper.    Nye-Schneider-Fowler 

Co  V.  Chicago  d  N.  W.  R.  Co 151 

6.  An  instruction  as  to  burden  of  proof  held  erroneous,  but 
not  reversible  error  in  view  of  other  instructions.  Nye- 
Schneider-FotDler  Co.  t?.  Chicago  d  N.  W,  R,  Co 151 

6.  Instructions  are  to  be  considered  together.  Brailey  v. 
Omaha  d  C,  B.  Street  R,  Co 201 

7.  In  an  action  for  death,  instructions  held  not  in  conflict. 
Smoke  v.  Carter   520 

8.  Instructions  held  sufficient,  though  a  single  paragraph  was 
inaccurate.    Ruhs  v.  Ruhs  S63 

9.  Failure  to  instruct  on  plaintiff's  theory  of  the  case  is  not 
error  in  absence  of  tender  of  instruction.    Prairie  Life  Ins. 

Co.   V.  Heptonstall 829 

10.  Failure  to  call  presiding  Judge,  momentarily  absent,  to  ob- 
ject to  misconduct  of  counsel  is  a  waiver  of  the  misconduct. 
Prairie  Life  Ins.  Co.  v.  Heptonstall  829 

Trusts. 

Evidence  held  insufficient  to  establish  a  parol  trust.  Dittber- 
ner  v.  Teske  405 

Vendor  and  Purchaser. 

1.  Where  land  is  described  in  gross,  the  purchaser  is  not  en- 
titled to  abatement  in  price  for  deficlenry,  in  absence  of 
fraud.    In  re  Estate  of  Robinson  1 

2.  Evidence  held  to  sustain  decree  that  a  ceitain  tract  of 
land  was  included  in  an  agreement  to  convey.  Creighton 
Gas,  Electric  Light  d  Power  Co.  v.  Jamison  67 

8.  Evidence  held  to  sustain  verdict  for  vendee,  whose  ven- 
dor failed  to  perform.  Ridgeway  v.  Eastern  Colorado  De- 
velopment   Co 288 
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Vendor  and  PnrchMer — Concluded. 

4.  The  measure  of  damages  for  the  vendee's  failure  to  per- 
form is  loss  of  profits.  Ridgeway  v.  Eastern  Colorado  De- 
velopment   Co.    .  ^ 288 

5.  Expenses  of  resale  are  not  proper  elements  of  damage,  for 
vendor's  breach  of  contract.  Ridgeway  v.  Eastern  Colo- 
rado Development   Co 288 

6.  Equity  will  not  permit  a  vendee  to  retain  rents,  and  not 
pay  Interest  on  the  unpaid  purchase  price,  in  absence  of 
tender  of  the  price.    McCleneghan  v.  Phwell 306 

7.  A  vendee  recovering  judgment  for  rent  is  liable  for  inter- 
est on  unpaid  purchase  price,  in  absence  of  tender  of  the 
price.     McCleneghan  v.  Potcell   306 

8.  An  erroneous  recital  of  value  of  land  in  an  executory 
contract  will  not  Invalidate  it,  where  the  valuation  intend- 
ed is  disclosed  by  other  provisions  of  the  contract.    Hecht 

v.   Marsh    502 

9.  Vendor  held  not  entitled  to  avoid  an  executory  land  con- 
tract because  of  an  erroneous  recital  of  valuation.    Hecht 

V.   Marsh        602 

Venue. 


% 


1.  A  ^it  against  a  city  to  contest  a  water  bond  election  and 
to  enjoin  issuance  of  bonds  must  be  brought  in  the  county 
where  the  election  is  held.    Russell  v.  City  of  Indianola  . .  207 

2.  A  cause  of  action  for  neglect  of  county  attorney  to  file  in- 
formation held  to  arise  in  county  whe^e  district  court  is 
held.    Harrison  v,  Cheney  . . . . : 821 


Waters. 


1.  Statutory  notice  w  irrigation  district  for  failure  to  de- 
liver water  held  given  in  time..  Six  v.  Bridgeport  Irriga- 
tion District    254 

2.  Evidenc#  held  to  sustain  verdict  for  failure  to  supply  water. 
Six  V.  Bridgeport  Irrigation  District  254 

3.  The  department  of  public  works  is  invested  with  reason- 
able discretion.    In  re  Application  of  BaJison 317 

4.  The  department  of  public  works,  under  abnormal  con- 
ditions, has  discretion  to  extend  the  time  within  which  the 
work  of  diverting  water  for  power  purposes  may  be  com- 
pleted.   In  re  Application  of  Babson   317 

5.  The  findings  and  orders  of  the  department  of  public  works 
will  not  be  disturbed,  in  absence  of  abuse  of  discretion. 

In  re  Application  of  Babson  317 
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Waters — Concluded. 

'  6.    A  landowner  on  an  umnavlgable  stream  owns  to  the  thread 

of  the  stream,  including  islands.    Haney  v.  Hewitt 746 

WIUs. 

1.  Testator's  intent  controls  in  construing  a  will.  Stone  v. 
Stine    33 

2.  A  legatee  by  claiming  under  the  will  submits  to  the  testa- 
tor's intent.     Stone  v.  Stine 33 

3.  Where  a  testator  treats  life  insurance  payable  to  his  heirs 
as  part  of  his  estate,  legatees  claiming  under  the  will  must 

so  regard  It.    Stone  v.  Stine 33 

4.  Testimony  of  experts  that  a  will  is  a  forgery  may  overturn 
testimony  of  subscribing  witnesses.  In  re  Estate  of  OVon- 
nor    88 

5.  Testimony  of  subscribing  witnesses  that  a  will  was  execut- 
ed may  be  overthrown  by  other  testimony.  In  re  Estate  of 
O'Connor  88 

6.  Where  substantial  contradictory  evidence  has  been  adduc- 
ed, there  is  no  presumption  that  subscribing  witnesses  to 

a  will  testified  truthfully.    In  re  Estate  of  O'Connor 88 

7.  Where  there  is  credible  proof  that  a  will  is  a  forgery, 
there  is  no  presumption  that  subscribing  witnesses  testi- 
fied truthfully  merely  because  they' were  not  directly  im- 
peached.   In  re  Estate  of  O^Connor  88 

8.  Where  circumstances  show  that  subscribing  witnesses  testi- 
fied falsely,  a  will  may  be  rejected  without  proof  of  reputa- 
tion.   In  re  Estate  of  O'Connor  88 

9.  Evidence  held  to  show  that  will  was  a  forgery.  In  re  Es- 
tate of  O'Connor 88 

/■ 

10.  In  a  suit  to  set  aside  probate  of  a  will,  plaintiffs  must 
show  diligence  and   want  of  neglect.     Scudder  v.  Evans  292 

11.  Where,  in  a  suit  to  set  aside  probate,  no  fraud  is  shown, 
probate  will  not  be  set  aside.     Scudder  v.  E^ns  292 

12.  Parties  opposed  to  probate  of  a  will  must  assume  that  pro- 
ponent will  produce  evidence  that  it  was  legally  executed. 
Scudder  v.  Evans  292 

13.  Power  to  sell  real  estate  construed  to  be  an  equitable  con- 
version of  the  realty  into  money  at  the  testator's  death. 
Stalder   v.   Stalder 367 

14.  Where  a  will  directs  the  realty  to  be  converted  into  money, 
a  beneficiary  given  a  share  as  a  remainderman  takes  no 
Interest  in  the  realty.    Stalder  v.  Stalder  367 
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WiUa— Concluded. 

15.  '  The  testator's  intent,  as  ascertained  from  the  entire  will, 

must  govern.    Pickens  v.  Pickens   498 

16.  Bequests  to  widow  of  "whole  income"  construed  to  include 
interest  on  children's  notes  to  the  estate.  Pickens  v.  Pick- 
ens   498 

17.  A  lapsed  legacy  or  devise  goes  to  residuaries.  Marble  v. 
City   of   fecumseh    594 

18.  An  unequal  distribution  of  property  among  children  raises 

no  presumption  of  undue  influence.    In  re  estate  of  Stuckey  641 

'  19.    To  invalidate  a  will,  undue  influence  must  destroy  the 

testator's  free  agency.    In  re  Estate  of  Stuckey  641 

20.  In  a  suit  to  set  aside  probate,  evidence  held  insuflicient  to 
show  undue  influence,  or  concealment  and  fraud.  In  re 
Estate  of  Moran   68S 

21.  Plaintiffs  in  suit  to  set  aside  probate  held  guilty  of  laches. 

In  re  Estate  of  Moran  688 

Witnesses.  See  Evidence. 

1.  Under  sec.  7894,  Rev.  St.  1913,  a  person  is  not  incompetent 
^     to  testify  to  independent  acts  performed  for  one  since  de- 
ceased.    Larson  v.  Bwingley  116 

2.  A  person  filing  a  disclaimer  is  a  competent  witness  as 
against  decedent's  representative.    Brooks  v.  Brooks  235 

3.  A  witness  may  be  fully  cross-examined  in  rebuttal  of  in- 
ferences of  fact  arising  from  his  direct  examination.  Lar- 
son V.  Hafer  , 257 

4.  '  A  litigant  is  bound  by  statements  in  cross-examination  at 

variance  with   his  direct   examination.     McCleneghan   v. 
Powell   306 

5.  Communications  to  prosecuting  officer  by  complaining  wit- 
ness denying  defendant's  guilt  held  not  privileged  in  a 
criminal  proceeding.     Gentoamore  v.  State  452 

6.  In  a  prosecution  for  rape,  statments  of  prosecuting  wit- 
ness to  county  attorney  denying  guilt  of  accused  may  be 
shown.     Gentoamore  v.  State 462 
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